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THE  QUEEN'S  BJSrNCH, 


(Krinifij  (&tm  mi  Ifatation,  ^•'-" 


XL  «  Zn.  YIOTORIA. 


Thb  judges  irho  usnallj  sat  tn  haitc  in  this  term  and  vacation 

Lord  Denmak,  C.  J.  Colebidob,  J. 

Pattbson,  J.  Erle,  J. 


The  following  Bole  was  read  in  this  Court  on  June  18th  in  the  present 

term. 

BEGULA  GENEBALIS. 
TrinUjf  Term,  11  Viet 

Whereas,  by  a  rule  of  Easter  term,  in  the  7th  year  of  the  reign  of 
ker  present  Majesty,  Queen  Victoria,  it  was  ordered,  <<  That  for  th« 
fetnre"  (setting  forth  the  General  Bule  of  Easter  term,  1844,  as  to 
acknowledging  satisfaction  of  a  judgment  by  a  satisfaction-piece  and 
without  warrant  of  attorney ;  5  Q.  B.  882) :  It  is  ordered :  That  so  much 
of  the  said  rule  as  requires  a  ^satisfaction-piece  similar  to  that  in  _  ^ 
use  in  tlie  Court  of  Queen's  Bench  to  be  produced  be  reyoked,  and  ^ 
that  the  following  form  of  satisfaction  piece  be  in  future  used,  in  lieu  of 
the  same. 
i<In  the 

ti term,  in  the year  of  the  reign  of  Queen  Victoria. 

« ,  to  wit.  Satisfaction  is  acknowledged  between j  plain-* 

tiff,  and defendant,  in  an  action for and . 

And  -^ do  hereby  expressly  nominate  and  appoint ,  attorney 


REGULA  GBNBRALI8.    T.  T.  1848. 


at  law^  to  witness  and  attest 

satisfaction. 

<<  Judgment  entered  on  the 
our  Lord  184 — . 

Roll,  No. 

«  Signed  by  the  said ,  in  the*^r^ 

sence  of  me, ,  of ^^.'Oi^e  of  the 

i\'*^\  West- 


ezecntion  of  this  acknowledgment  of 
dajT  <if  * ^  in  the  year  of 


•.  •  • 


attorneys  of  the  Court  of  - 

minster :  And  I  hereby  declAi'cirayself  to  be 

attorney  for  and  on  behalf  of  the  said , 

expressly  named  by.l^.  Jf"^^^  attending  at 
h  request,  to  inf^ili  1i  of  the  nature 
and  effect  of  t]^is*4.cknowledgment  of  satis- 
faction (which  i 'accordingly  did  before. tlve 
same  was^signed  by  h  ) ;  and  I  also  declare 
that  I  subscribe  my  name  hereto  as  such  at- 
torney." 


u 


>•  <<The  above-named  plaintiff 
(Date)  « 184-." 


> 
.> 


(Signed) 


Bbkmak. 

ThOS- WiLDB. 

Frbd.  Pollock. 
E.  H.  Aldbkson. 
J.  Patteson. 

J.  T.  COLEBIDaB. 


T.  COLTMAK. 

W.  H.  Maule. 
Wm.  Wiqhtman. 
C.  Crebswell. 
T.  J.  Platt. 
W.  Erle. 


^Q-.  *The  Court,  during  this  term  and  the  ensuing  vacation,  gave  judg- 
^  ment  in  a  great  number  of  cases  on  the  particularity  requisite  in 
examinations,  and  captions  of  examinations,  before  removing  justices,  and 
in  grounds  of  appeal,  under  stat.  4  &  5  W.  4,  c.  76.  As  such  questions 
are  not  likely  to  recur  in  the  Court  of  Queen's  Bench,  though  some  of 
them  may  still  be  frequent  at  Quarter  Sessions,  since  the  passing  of  stats. 
11  &  12  Vict.  c.  81,  and  12  k  18  Vict.  c.  45,  it  has  been  thought  desira- 
ble to  collect  here  the  cases  of  this  kind  not  hitherto  published,  reducing 
them  to  as  small  a  compass  as  the  nature  of  the  subjects  will  permit. 

The  Court  also,  in  the  vacation  following  this  term,  gave  judgment  in 
several  important  cases  on  the  construction  of  stat.  9  &  10  Vict.  c.  66. 
It  has  been  thought  convenient  to  bring  these  likewise,  with  a  few  subse- 
quently decided,  into  one  series,  and  place  them,  as  well  as  the  cases 
before  mentioned,  in  the  commencement  of  this  volume. 

The  decisions  which  it  has  been  considered  necessary  to  report,  on  all 
these  subjects,  are  brought  down  to  the  end  of  1849. 
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*The  QTJEEN  v.  The  Inhabitants  of  ST.  PANCRAS.    June  8. 

(ST.  PANCRAS  ».  ST.  JOHN'S,  HACKNEY.)  C  * 

To  proTOy  before  Temoying  joatieeiy  that  the  ooeapier  of  premises,  in  respect  of  which  &  aettle- 
m«nt  in  the  parish  of  P.  was  relied  upon,  had  been  assessed  to  the  poor  rate  in  18-4  0-1841,  the 
reiBOTing  parish  called  the  yestzy-clerk  of  P.  His  examination  was:  J.  M.  "on  his  oath  saith 
that  he  now  produces  Ihe  poor  rate  books  of  the  said  parish  of  P.,  for  the  jears  1840  and  1841." 
The  other  examinations  prored  the  renting,  oooupationy  and  payment  of  the  rates,  for  which 
receipts  were  exhibited,  signed  bj  the  collector  of  P.,  hot  no  farther  mention  was  made  of  the 
rate  books  or  their  contents,  nor  was  an  j  extract  added.  On  appeal,  becaose  the  examinations 
did  not  show  h  j  legal  eridence  that  the  party  was  assessed,  the  sessions  confirmed  the  order, 
lalgeet  to  the  opinion  of  this  Court  on  the  sufficiency  of  the  examinations. 

Held  (Lord  DxNMAir,  C.  J.,  and  Colbsidok,  J.,  dubitantibus),  that  the  examinations  were  sufli- 
cieot,  for  it  most  be  presumed  that  the  remoring  justices  inspected  the  rate  books;  and,  if 
there  was  any  mode  in  which  the  material  entries  could  hare  been  annexed  to  the  examina- 
tions, that  addition  was  not  neoessaiy  for  the  information  of  the  appellants,  the  book  itself 
being  in  their  eustody. 

On  appeal  against  an  order  of  jostices  for  removing  Mary  Ann  Par- 
sons and  her  three  children  from  the  parish  of  St.  John  at  Hackney  to 
the  parish  of  St.  Pancras,  both  in  the  county  of  Middlesex,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a  special 
case. 

The  case  stated  the'ezamination  of  M.  A.  Parsons ;  by  which  it  appeared 
that  in  July,  1840,  her  late  husband  had  hired  a  house  in  St.  Pancras  for 
one  year,  at  SOL  a  year,  and  held,  rented,  and  occupied  the  same  for  a 
year  then  next  following,  under  such  hiring,  and  resided,  &c. :  and  that 
he  had  paid  one  whole  year's  rent,  to  the  amount  of  102.,  while  he  so 
held,  rented,  and  occupied,  &c.  <<  And  that  he  also  was  assessed  to  and 
paid  the  poor  rates  of  the  said  parish  of  St.  Pancras  for  the  said  house 
for  one  whole  year  while  he  so  held,  rented,  and  occupied  the  said  house. 
And"  (the  deponent)  <<  now  produces  to  us,  the  said  justices,  the  parish 
*collector's  receipts  for  the  payment  of  the  said  rates  for  such  whole  -^ 
year ;  and  which  receipts  are  marked  respectively  with  the  letters  *- 
B.  and  C,  and  are  hereunto  annexed."     The  exhibit  B.  was  as  follows. 

<(  St.  Pancras,  Middlesex. 
"No.  1511.  "Rated  at  2U 

"  Received,  the  8th  day  of  December,  1840,  of  Mr.  Parsons,  one  pound 
one  shilling  and  pence,  being  a  rate  laid  the  22d  day  of  August,  1840, 
the  second  for  the  current  year,  for  the  relief  of  the  poor,  commencing 
at  Lady  Pay  and  ending  at  Michaelmas,  1840."  (Then  followed  a  memo- 
randum of  the  proportions  for  poor  rate,  police,  and  county  rate,  &c. :  and 
the  receipt  was  signed)  "  J.  Thompson,  collector." 

The  exhibit  G.  was  a  receipt  in  like  form  for  rates  from  Michaelmas 
1840  to  Lady-day  1841. 

The  case  also  set  forth  another  examination  as  follows. 

"  The  examination  of  John  M^Ghihey,  of  Gordon  Square,  St.  Pancras, 
the  vestry  clerk  of  the  said  parish,  touching  the  settlement,"  &c.,  "  taken 
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i 

6  REGINA  V.  ST.  PANCEAS.    T.  T.  1848. 

on  oath  before  us,"  &o.,  <<  at,"  &c.  <<  Who  on  his  oath  saith  that  he  now 
produces  the  poor  rate  books  of  the  said  parish  of  St.  Pancras,  for  the 
years  1840  and  1841,  namely,  from  Angnst  22d,  1840,  to  September  18th, 
1841,  both  inclusive.     John  M'Gahey." 

Among  the  grounds  of  appeal  were  the  following. 

8.  That  the  examinations  do  not  show  by  legal  evidence  that  the  late 
husband  of  M.  A.  Parsons  was  assessed  to  the  poor  rate  of  St.  Paniaras 
for  one  year,  or  that  he  paid  the  same,  in  respect  of  the  house  in  the 
said  examinations  mentioned. 
^g1       *9.  That  the  said  examinations  do  not  contain  any  legal  evidence  of 

^  any  rating  of  the  said  late  husband  of  M.  A.  Parsons,  or  of  his  being 
assessed  to  the  poor  rate  of  the  said  parish  of  St.  Pancras,  in  respect  of 
the  said  house. 

At  the  hearing  of  the  appeal^  it  was  objected,  by  the  appellants,  that 
the  examinations  contained  no  legal  evidence  that  M.  A.  Parsons's  late 
husband  was  assessed  to  the  poor  rate  of  St.  Pancras,  and  paid  the  same, 
in  Tespect  of  the  tenement  in  the  examinations  mentioned,  for  the  period 
of  one  year  as  therein  also  mentioned.  The  Court  overruled  the  objec- 
tion, and  dismissed  the  ^peal,  subject  to  the  opinion  of  this  Court.  If 
this  Court  should  hold  the  examinations  insufficient  for  any  of  the  reasons 
stated  in  the  8th  and  9th  grounds  of  appeal,  the  orders  of  sessions  and 
of  removal  were  to  be  quashed :  otherwise,  to  stand  confirmed. 

Bodkin^  in  support  of  the  order  of  sessions.  By  stat.  4  &  5  W.  4,  c. 
76,  s.  66,  no  isettlement  can  now  be  acquired  by  occupying  a  tenement 
<(  unless  the  person  occupying  the  same  shall  have  been  assessed  to  the 
poor  rate,  and  shall  have  paid  the  same,  in  respect  of  such  tenement,  for 
one  year."  Here  the  assessment  was  sufficiently  proved.  First :  In  Rex 
9.  St.  Issey,  Burr.  S.  C.  826,  the  mere  payment  to  collectors  of  a  sum 
demanded  by  them  as  the  land  tax  was  held  sufficient  proof  of  assessment, 
though  no  written  assessment  was  produced.  Here,  payment  of  the  rates 
was  proved  by  production  of  the  receipts,  which  in  themselves  show  the 
fact  of  payment,  and  also  estop  the  appellants  from  disputing  that  or  the 


* 


7] 


assessment.  Secondly :  The  examinations  show  that  '''the  rate  books 


themselves  were  produced.  It  is  not  stated  in  terms  that  the  justices 
looked  into  them :  but  that  must  be  inferred.  Where  jurisdiction  appears, 
regularity  will  be  presumed ;  Rex  v.  Whiston,  4  A.  &;  E.  607,  Rex  v. 
Witney,  5  A.  &  E.  191.  In  Regina  v.  St.  Anne,  Westminster,  7  Q.  B. 
245,  where  letters  of  administration  had  been  produced  before  the  remov- 
ing magistrate,  a  copy  was  sent  to  the  appellants  with  the  examinations ; 
and  the  examinations  stated  that  letters  of  the  same  date  had  been  granted ; 
but  they  did  not  allege  that  such  letters  were  produced  before  the  magis- 
trate :  the  Court,  however,  inferred  from  the  whole  statement  that  they  had 
been  so  produced,  and  did  not  question  their  having  been  looked  into.  If 
it  is  urged  here  that  the  entries  which  the  justices  are  supposed  to  have 
seen,  in  the  rate  books,  are  not  set  forth,  that  amounts  to  the  objection 
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(taken  in  Begina  v.  Outwell,  9  A.  &  E.  836)  that  the  whole  examinations 
are  not  famished :  bat  no  such  groand  of  appeal  is  here  stated. 

Prendergiut  and  Sawarthj  contnt.  First :  If  the  receipts  prove  the 
assessment,  any  evidence  of  payment  woold  prove  it :  hut  it  was  decided  in 
Bex  0.  Goppull,  2  East,  25,  that  the  fact  of  payment  is  no  proof  of  the 
party  having  been  assessed.  The  i^roper  evidence  is  the  rate  book ;  2  N.  P. 
L 183, 4th  ed. :  there  is  no  authority  to  the  contrary  bnt  Rex  v.  St.  Issey, 
Borr.  S.  G.  826 ;  and  the  decision  there  is  against  principle,  and  has  not 
been  acted  upon.  The  rale  before  removing  justices,  as  elsewhere,  is  that 
a  written  document  must  be  proved  *by  the  best  evidence :  Regina  v.  p^g 
Mildenhall,  2  Q.  B.  517,  Begina  v.  Staple  Fitzpaine,  2  Q.  B.  488,  *- 
493,  4,  Regina  v.  Orton,  7  Q.  B.  120.  [Oolbribgb,  J.  A  difficulty 
arises  on  the  point  of  estoppel ;  how  far  the  admission  by  the  parish  officers 
is  binding.  A  party  may  always  dispense  with  written  evidence :  and, 
in  questions  between  parishes,  the  parish  officers  are  parties  as  soon 
as  an  appeal  is  constitated :  how  far  may  they  be  deemed  so  before  that  ? 
Belief  by  them  is  evidence.]  Parish  officers  are  not  parties  before  the 
removing  justices.  If  they  were  so,  they  could  not  be  subpoenaed  to  pro- 
duce parish  documents,  as  Begina  v,  Orton  shows  they  may  be.  It  would 
be  going  far,  in  this  case,  to  contend  that  the  appellant  parish  has  admitted 
that  the  books  produced  before  the  justices  were  the  rate  books.  No  proof 
of  the  custody  appears.  Kor  was  there  any  evidence  of  the  rate  having 
been  allowed.  [Eblb,  J.  The  rate  books  are  in  your  possession.  If 
Parsons  did  not  appear  by  them  to  be  rated,  that  would  have  been  a  good 
groand  of  appeal.  Ton  are  now  standing  upon  the  defectiveness  of  the 
proof  before  the  removing  justices.  Pattesok,  J.  How  could  the  con- 
tents of  the  rate  book  have  appeared  in  the  examinations?]  The  material 
part  might  have  been  set  out  as  read  by  a  witness.  [Patteson,  J.  As 
evidence  given  by  the  witness,  it  would  not  be  legal.  The  justices  arc  not 
bound  to  set  it  out  as  read  before  them ;  and  the  parties  applying  for  the 
order  cannot,  because  it  is  the  adversary's  document.]  The  justices  might 
certify  that  it  was  read  before  them.  [Patteson,  J.  Then  we  must  hold 
that  it  is'their  duty,  on  an  application  of  this  kind,  to  make  a  copy  and 
set  it  out,  ^though  the  contents  are  not  part  of  the  evidence.  Cole-  p^q 
EmaE,  J.  As  it  is  necessary  to  show  that  the  justices  made  their  ^ 
order  on  legal  grounds,  I  am  not  sure  that  they  ought  not  to  set  out  the 
material  part  of  the  contents.]  There  is  no  proof  on  these  examinations 
iliat  a  rate  book  was  before  the  justices  in  which  the  party  in  question,  or 
any  person,  appeared  to  be  rated  for  the  premises  in  respect  of  which  a 
settlement  is  claimed.  In  Regina  v.  St.  Anne  of  Westminster,  a  similar 
objection  was  overruled,  because  the  Court  could  see  that  certain  letters 
of  administration,  sent  to  the  appellants  with  the  examinations,  were  the 
same  as  the  letters  referred  to  in  those  examinations,  and  must  have  been 
produced  before  the  removing  justice.  Here  nothing  has  been  sent  to  the 
appellants  which  can  be  identified  with  the  rate  book.    [Patteson,  J 
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at  the  date  of  the  order,  nor  wu  the  hnsbiad  at  the  time  of  hii  deeoMe,  legall  j  eettled  In**  the 
•ppellAnt  parish. 
Held,  that  this  was  a  sufficient  trayerse  of  the  ezanunationB  to  pnt  the  respondents  to  j>roTe  th^ 
birth  in  the  appellant  parish. 

On  appeal  against  an  order  of  Justices  for  the  removal  of  Hann'^h 
Halls,  widow,  and  her  six  children,  from  the  parish  of  St.  James  to  che 
parish  of  St.  Giles,  both  in  the  borough  of  Colchester,  the  Recorder  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  upon  a  case,  in  sub- 
stance as  follows. 

The  examinations  alleged  a  birth  settlement  of  John  Halls,  the  husband 
of  Hannah,  in  the  appellant  parish,  and  did  not  set  up  any  other  ground 
of  settlement. 

The  only  ground  of  appeal  directed  to  the  settlement  was :  <<  That  the 
said  H.  H.  and  her  six  children  were  not,  nor  was  any  of  them,  at  the 
time  of  the  date  of  the  said  order  and  examinations,  nor  was  John  H., 
the  husband  of  the  said  H.  H.,  at  the  time  of  his  decease,  legally  settled 
in  the  said  parish  of  St.  Giles." 

Under  this  ground  of  appeal  the  appellants  contended  that  they 
had  a  right  to  call  upon  the  respondents  to  give  evidence  of  the  settlement 
of  the  paupers  in  the  appellant  parish ;  but  the  Recorder  was  of  opinion 
that  the  grounds  of  appeal  ought  to  have  set  forth  in  what  other  parish 
the  settlement  was,  or  under  what  circumstances  it  was  not  in  the  appel- 
lant parish,  and  that  it  was  not  necessary  fdr  the  respondents  to  give  the 
above  evidence.  The  question  for  the  opinion  of  this  Court  was,  whether 
the  respondents  were  bound  to  give  evidence  of  the  alleged  settlement. 
^^  .-  ^Bodivell,  in  support  of  the  order  of  sessions.  The  ground  of 
-*  appeal,  that  John  Halls  was  not  legally  settled  in  the  appellant 
parish  at  the  time  of  his  decease,  either  admits  his  birth  settlement  there, 
and  indicates  a  subsequent  settlement,  or  admits  the  fact  of  his  birth 
there,  and  puts  in  issue  the  legal  result  only.  Regina  t^.  Widecombe  in 
the  Moor,  9  Q.  B.  894,  is  in  point.  There  the  respondents  set  up  a  birth 
settlement,  and  the  appellants  were  not  allowed,  under  a  ground  of 
appeal  that  the  paupers  were  not  settled  in  the  appellant  parish  in  t^y 
manner  whatever,  to  give  evidence  in  disproof  of  the  birth  in  that  parish. 
^  --  (He  cited  also  Regina  v.  Killerby,(a)  and  *Regina  v.  Whitley 
^  Upper,  11  A.  &  E.  90,  to  show  that  the  appellants  should  have 
referred  specially  to  the  fact  which  they  intended  to  dispute.) 

(a)  Trinity  term,  May  Zlvi,  1845.  Appeal  agiUnst  an  order  for  removing  John  Potts  and  Alioo 
his  wife  from  Darlington  (Durham)  to  KiUerby  (North  Riding  of  Yorkshire).  Order  confinned* 
subject  to  a  case.  The  examination  stated  that  the  pauper's  fkther,  Qeorge  Potts,  was  hired  by 
Thomas  Booth  for  one  year  from  23d  NoTember,  1819,  and  served  him,  and  resided,  in  Killerl^ 
for  two  years  thence  next  ensuing.  And  that>  ''after  the  expiratlua  of  the  second  year"  of  hla 
said  service  with  T.  B.,  he  entered  into  the  servioe  of  John  Booth,  his  son,  "  and  remained  with 
J.  B.  for  one  year  then  next  following,"  and  resided  in  K.  One  ground  of  appeal  denied  the 
hiring  from  23d  November,  1819,  and  the  service  for  two  years  then6<e  next,  Ac,  following  the 
language  of  the  etamination.  The  next  ground  was,  that  0.  P.  "  did  not,  after  the  expiratitm 
of  tke  •eeond  year  of  hie  eaid  eerwiee  taUk  the  eetid  T.  B,,  enter  into  the  service  of  J.  B.,"  "and 
cremain,"  fte.,  "far  one  year  then  nexi/oUomin^,*'  nor  did  he  reside,  Ac,  as  stated  in  the  ezaain^ 
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Pa$hley,  contrit.  The  objectipa  is,  in  truth,  nothing  more  than  that 
the  settlement  alleged  is  not  denied  <<modo  et  formfi."  But  it  is  do 
denied,  in  effect ;  for  one  settlement  only  is  alleged ;  and  the  ground  of 
appeal,  in  denying  that  the  paupers  are  settled,  must  be  understood  to 
deny  that  they  are  settled  as  alleged.  Regina  t;.  Widecombe  in  the  Moor, 
9  Q.  B.  894,  was  decided  with  reference  to  the  special  circumstances 
of  that  case :  there  the  examinations  set  up  a  settlement  by  hiring  and 
senrice,  as  well  as  by  birth ;  and  the  general  traverse  of  settlement  in  the 
appellant  parish  was  preceded  by  a  traverse  of  the  particular  settlement 
by  hiring  and  service,  and  also  by  an  allegation  of  settlement  in  a  third 
parish.  In  Begina  t;.  Bedingham,  5  Q.  B.  658,  an  examination  stated  a 
settlement  by  hiring  and  service  in  the  appellant  parish,  and  relief  given 
by  that  parish  to  the  pauper  while  living  in  the  respondent  parish ;  and, 
under  a  ground  of  appeal  denying  a  settlement  by  such  hiring  and  ser- 
rice,  ^^OT  by  any  other  means,"  the  appellants  were  allowed  to  show  that 
the  relief  was  given  by  mistake.  It  has  been  held  a  good  ground  of 
appeal  against  a  conviction  for  an  offence  consisting  of  several  ingredients 
to  allege  that  the  appellant  is  Not  guilty :  Rex  v.  The  Justices  of  ll^ew- 
castle-upon-Tyne,  1  B.  &  Ad.  933. 

*Lord  DsNMAN,  C.  J.  In  pronouncing  my  judgment  upon  the  .^^^ 
question,  whether  the  appellants  were  entitled  to  call  for  evidence  of  '- 
the  settlement  alleged,  I  confine  myself  to  the  circumstances  of  this  case, 
and  wish  to  be  understood  as  deciding  this  particular  case  only.  I  think 
the  Recorder  was  wrong.  It  is  true  that  the  ground  of  appeal  denies 
that  John  Halls  was  settled  in  the  appellant  parish  at  the  time  of  his 
decease.  But  that  makes  no  difference.  The  examinations  allege  that 
the  paupers  were  settled  in  the  parish  by  reason  of  his  birth  there.  That 
is  the  only  fact  on  which  the  settlement  is  founded.  The  appellants,  in 
denying  that  the  paupers  were  settled  there,  must  be  taken  to  put  that 
fact  in  issue.  I  think,  also,  that  they  might  have  proved  the  birth  else- 
where, since  that  would  have  been  a  direct  disproof  of  the  birth  as  alleged, 
and  have  negatived  the  only  settlement  disclosed. 

Pattsson,  J.     The  examination  set  up  one  settlement  only,  and  a 

tions.  Ob  the  trial  of  the  app«al,  a  eerriee  to  T.  Booth  wm  proTod ;  but  the  two  yean  appeared 
to  hare  began  on  23d  Kovember,  1817,  instead  of  1819 ;  and  the  eaae  failed  as  to  residence.  ▲ 
yur^i  serriee  under  J.  Booth,  with  residenoe,  flrom  23d  Norember,  1810,  to  23d  KoTember,  1820, 
wsa  proved.  The  appellaots  objected  to  the  Tarianoe  in  point  of  time.  The  Sessions  held  that 
the  ^jeetion  was  not  open  on  the  grounds  of  appeal,  but  reserred  the  point  The  case  was  argued 
by  W.  S,  Oreg,  for  the  respondents,  and  bj  Orange,  oontril,  who  contended  that  the  words  "  aaid 
wrriee,"  in  the  ground  of  appeal  seoondlj  above  stated,  referred  to  a  service,  as  alleged  in  the 
exsBination,  from  November  28d,  1810.  But  the  Court  (Lord  DimrAif,  C.  J.,  PATTSsoir,  WzL- 
Lwa,  and  CoutBiDaa,  Js.)  held  that»  assuming  this,  in  strictness,  to  be  so,  the  ground  of  appeal 
did  Do^  in  etfecty  give  notice  of  a  dispute  as  to  date,  but  onlj  as  to  a  service,  at  anj  time,  suo- 
eeedbg  another  service,  as  stated  in  the  examination.  Colbridqb,  J.,  observed  that  it  might 
have  been  a  good  ground  of  oljeeiion  that  no  date  was  assigned  to  the  second  service.  Order  of 
SMsiffu  confirmed. 

On  reference  to  the  notes  of  the  case,  a  farther  statement  of  it  is  thought  wmecessniy.    See 
X^gba  «.  AstOB  nigh  Birminghan,  p.  2%  poiL 
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settlement  arising  from  the  simple  faet  of  the  hirth  of  John  Halls  in  the 
appellant  parish.  Ghronnds  of  appeal  mast  be  construed  with  reference 
to  the  examinations ;  and  I  think  the  denial  contained  in  this  groond  of 
appeal  was  enough  to  put  the  respondents  in  proof  of  their  case.  It 
may  be  said  that  the  appellants,  if  John  Halls  was  not  bom  in  their  parish, 
should  have  stated  where  he  was  bom,  so  as  to  giv^  fair  notice  of  their 
case.  But  I  can  easily  conceive  that  the  appellants  might  have  no  clue 
whatever  to  the  real  place  of  birth,  and  yet  have  reason  to  think  that  the 
witness  who  deposed  to  the  birth  in  their  parish  was  either  speaking  falsely 
or  mistaken.  In  such  a  case  it  would  be  right  that  by  a  simple  traverse 
of  the  examinations  they  should  be  entitled  to  have  the  witness  produced 
^^,_-  *for  cross-examination.    Whether,  if  they  failed  to  break  the  wit- 

^  ness  down,  they  could  show  the  birth  to  have  been  elsewhere,  I 
will  not  say.  But  I  think,  at  all  events,  Regina  v.  Widecombe  in  the 
Moor,  9  Q.  B.  894,  is  no  authority  against  such  a  course ;  for  in  that 
case  there  were  several  settlements  and  several  grounds  of  appeal,  so  that 
the  respondents  might  not  have  been  prepared  for  the  case  set  up  at  the 
trial.  Here  I  do  not  see  how  the  respondents  could  have  been  misled,  as 
there  was  only  one  settlement,  and  only  one  ground  of  appeal  in  denial 
of  settlement.  Regina  v.  Bedingham,  5  Q.  B.  658,  is  distinguishable, 
for  the  relief  alleged  was  only  evidence  from  which  a  settlement  might 
be  inferred. 

Coleridge,  J.  As  to  the  two  cases  just  mentioned,  my  brother  Pat- 
TBSON  has  distinguished  Regina  v.  Widecombe  in  the  Moor,  9  Q.  B.  894 ; 
and  I  do  not  at  all  rely  on  Regina  v,  Bedingham,  5  Q.  B.  653.  If  I 
were  asked  what,  in  strictness,  this  ground  of  appeal  denies,  I  should 
Bay  it  denies,  generally,  that,  on  any  grounds,  the  family  were  settled  in 
the  appellant  parish  at  the  time  of  the  order  of  removal,  or  John  Halls 
80  settled  at  the  time  of  his  decease.  But  the  rules  of  special  pleading 
are  not  to  be  closely  applied  in  such  cases :  the  question  is  what,  on  a 
fair  understanding  between  the  parties,  would  be  supposed  to  be  in  issue. 
I  do  not  think  the  fair  inference  is  that  the  ground  of  appeal  indicates  a 
subsequently  acquired  settlement.  The  ground  of  appeal  should  be  read 
with  the  examinations ;  and  then  it  will  appear  that  it  has  merely  the 
effect  of  giving  a  general  denial  to  the  only  material  allegation  of  settle- 
ment in  the  examinations.  It  is  true  that,  in  addition  to  the  denial  that 
j^^^-  the  family  were  settled  at  the  time  of  the  *order  of  removal,  there 

-*  is  also  a  denial  that  John  Halls  was  settled  at  the  time  of  his 
decease.  The  language  is  undoubtedly  loose  and  redundant;  but  that  is 
all :  the  appellants,  having  carried  their  denial  as  to  the  family  down  to 
the  date  of  /he  order,  naturally  enough  carry  their  denial  as  to  J.  Halls 
down  to  the  date  of  his  death.  The  entire  traverse  points  to  the  one 
and  only  fact  on  which  the  settlement  is  founded. 

Erlb,  J.    I  think  that  examinations  and  grounds  of  appeal  may  con- 
veniently be  read  as  pleadings  for  some  purposes.    In  this  view,  the 
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tnminatioiis  may  be  read  as  alleging  a  settlement  of  the  family  in  the 
appellant  parish  because  the  head  of  the  family  was  born  there,  and  the 
groand  of  appeal,  in  denying  that  the  family  is  so  settled,  be  read  as 
denying  that  it  is  so  settled  (<as  you  the  respondents  say/'  that  is,  that 
the  head  of  it  was  bom  in  the  parish.  I  think  there  is  a  fair  issue 
joined,  and  that  the  respondents  were  bound  to  prove  the  affirmative. 
My  judgment  is  quite  independent  of  the  two  cases  of  Regina  v.  Wide- 
combe  in  the  Moor,  9  Q,  B.  894,  and  Regina  v.  Bedingham,  5  Q.  B. 
653.  The  former  case  went  upon  the  salutary  principle  that  a  party  is 
not  to  be  prejudiced  by  his  adversary  drawing  attention  away  from  the 
matter  really  in  contest.  There  were  several  grounds  of  appeal  contain- 
ing specific  denials  and  specific  assertions,  and  then  a  general  denial  that 
the  paupers  were  settled  in  the  appellant  parish  in  any  manner  whatever. 
That  general  denial  might  fairly  be  taken  as  the  summary  of  all  that 
had  been  stated  before  in  detail :  and  I  think  the  decision  was  a  sound 
one. 

Order  of  sessions  quashed.(a) 

(a)  B«poHed  bj  H.  DaTiiofi,  Eaq. 
8m  the  next  four 


'^'The  QUEEN  v.  The  Inhabitants  of  ELLESMERE. 

IMajf  80, 1849.]  L  ^^ 

Aa  fftmmmttioii,  kammltted  with  an  order  of  reuoTal,  begui  tfani :  "  The  ezaminatlon  of  A.  B., 
BOW  nddenty"  Ac, "  taken  before  ne,  C.  D.  and  .B.  F^  two  of  her  If^eetj'B  Jaetioea  of  the  peaee 
hi  and  for  the  county  of  Salop,  npon  the  eompUint,"  Ae,,  **  thli  26th  daj  of  January,  1847. 
The  Mid  ezmminant»  A«  B.,  upon  hie  oath  Mith,"  Ae.  At  the  foot  were  the  words  "Taken  and 
■worn  at  E."  (in  Salop),  "thia  25th  day  of  January,  1847.  C.  D.,  B.  F." 

Held,  that  a  swearing  before  Jastioes  appeared  soAoiently,  though  the  names  of  the  magistrates 
were  not  preceded,  in  the  Jnrat,  by  the  words  "before  ns.* 

The  ezaadDatum  stated  that  the  pauper  was  bom  in  the  ^ppeUani  pariah,  and  had  done  do  act  to 
gain  a  settlement;  and  it  then  went  into  a  detail  of  (hots  showing  a  derirative  settlement  in 
the  same  parish,  acquired  by  the  pauper  through  his  father. 

Held  that  the  reapondenta  were  entitled,  at  the  aeaaiona,  to  abandon  the  deriratire  and  rely  upon 
the  birth  settlement^  and  thereupon  to  hare  the  order  of  remoTal  confirmed,  the  birth  settle- 
neat  not  being  traversed  by  the  grounds  of  i^peal. 

Ok  appeal  against  an  order  of  justices,  for  removing  Sarah,  the  widow 
of  Hugh  Probert,  and  her  two  children,  from  the  parish  of  Ellesmere  in 
Shropshire  to  the  parish  of  Tryddyn  in  Flintshire,  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  upon  a  special  case. 

The  case  first  set  forth  the  deposition  on  which  the  order  was  made,  as 
follows. 

t'The  examination  of  Thomas  Probert,  now  resident  in  the  township 
of  Tryddyn  in  the  odunty  of  Flint,  farmer,  taken  before  us,  Sir  John 
BogerKynaston,  Bart.,  and  Charles  Eynaston  Mainwaring,  Esquire,  two 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  county  of  Salop, 
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*  ■  ■  » 

upon  the  complaint  of  the  churchwardens  and  OTerseers  of  the  parish  of 
Ellesmere  in  the  said  county/'  kCy  "touching,"  &e.,  << this  25th  day  of 
January,  1847.  The  said  examinant  Thomas  Probert  upon  his  oath 
saith :  The  said  Hugh  Probert  was  my  younger  brother,  and  was  born  at 
Penn  Street,  in  the  township  of  Tryddyn  in  the  said  county  of  Flint,  in 
or  about  the  year  1820."  The  examination  then  negatived  the  gaining 
of  any  settlement  by  Hugh  in  his  own  right.  <'My  father  died  at  Penn 
*201  ^*^®®*  ^  *^®  *town8hip,"  &c.,  "in  the  month  of  June,  1880  or 
1881.  My  father  did,  at  the  time  of  his  decease,  and  had  for  the 
twelve  successive  years  preceding,  rented  from  a  Miss  Burganey,  at  the 
yearly  rent  of  136Z.  and  upwards,  a  farm  called  Penn  Street,  consisting 
of  a  dwelling-house,"  &;c.,  "the  whole  of  which  said  dwelling-house," 
&c.  "is  situate  in  the  township  of  Tryddyn  aforesaid."  "During  all  the 
aforesaid  twelve  years  my  said  father  was  tenant  of  the  said  farm,  he 
resided  in  the  dwelling-house  thereon,  situate,"  &c.,  "and  paid  the  rent," 
&c.,  "  to  the  amount  of  lOZ.  a  year  and  upwards.  I  have  lived  at  the 
said  farm  ever  since  my  father  died.  My  said  brother  died  at  Penn 
Street,  Tryddyn  aforesaid,  in  the  year  1844.  Sarah  Probert  now  here 
present  is  my  said  brother's  widow.  "  Thomas  Pbobert 

"  Taken  and  sworn  at  Ellesmere  aforesaid, 
this  25th  day  of  January,  1847. 
« J.  R.  Kynaston. 
'  "C.  K.  Mainwaring." 

The  case  then  proceeded:  "The  only  ground  of  appeal  which  is  mate- 
rial is  the  following.  3.  <  That  the  said  examinations  whereon  the  said 
order  was  made  are  severally  bad,  defective,  and  insnfEicient,  and  wholly 
fail  to  show,  either  by  the  caption  or  by  the  body  thereof  or  otherwise 
howsoever,  that  the  said  examinations  were  severally  taken  upon  or  after 
any  such  complaint  to  the  said  justices  by  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  of  Ellesmere  as  in  the  said  order  is 
set  forth :  and  that  the  said  examinations  wholly  fail  and  omit  to  show, 
either  by  the  caption  or  the  jurat  thereof  or  otherwise  howsoever, 
4,^1 -|  *that  the  same  were  in  due  form  of  law  taken  by  and  before  two 
^  justices  of  the  peace  having  authority  by  law  so  to  take  the  same 
and  administer  the  oath  on  which  the  same  were  taken.'  Under  this 
ground  it  was  objected  on  behalf  of  the  appellants  that  the  jurisdiction 
of  the  justices  to  take  the  said  examinations  did  not  sufficiently  appear, 
on  account  of  the  omission  in  the  jurat  thereto  of  the  words  <  Before  us/ 
"The  sessions  held  this  objection  valid,  quashed  the  order,  but  pro- 
ceeded to  hear  the  appeal  on  its  merits.  The  respondents  proposed  to 
rest  their  case  solely  on  the  birth  settlement  of  Hugh  Probert,  the  late 
husband  of  the  pauper  Sarah  Probert,  in  the  said  township  of  Tryddyn, 
disclosed  in  the  above  examination  of  Thomas  Probert ;  and  which  it  is 
admitted  was  not  denied  by  any  of  the  grounds  of  appeal.  The  Court 
of  Quarter  Sessions  held  that  diey  could  not  do  so,  inasmuch  as  the  said 
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examiDation  of  T.  Ptobert  went  on  to  disclose  a  settlement  gained  by  the 
father  of  the  pauper's  late  husband  in  the  same  township  by  renting  a 
tenement,  whioh  was  denied  by  one  of  the  grounds  of  appeal.  The 
respondents  declined  to  enter  on  this  head  of  settlement,  which  they 
abandoned  altogether." 

If  this  Court  should  be  of  opinion  that  the  sessions  were  wrong  on 
both  points,  the  order  of  sessions  was  to  be  quashed  and  the  order  of 
remoTsl  confirmed :  otherwise  the  order  of  sessions  to  be  confirmed. 

The  case  was  argued  in  Easter  term,  1849.(a) 

J.  Q-,  PhUlimorej  in  support  of  the  order  of  sessions.  As  to  the  jurat, 
Begina  v.  Bloxham,  6  Q.  B.  528,  and  Regina  v,  ^Norbury,  6  Q.  B.  ^^^^ 
5S4,  note  (a),  are  direct  authorities  in  support  of  the  objection.  ^ 
And  in  Begina  v.  Silkstone,  2  Q.  B.  520,  an  examination  before  remov- 
ing JBStices,  stated  to  be  <<  sworn  before  msj*'  would  hare  been  held  bad, 
if  the  Court  had  not  thought,  looking  at  the  whole  examination,  that 
<<me"  might  be  taken  as  referable  to  each  justice,  both  having  signed. 
[Patteson,  J.  A  deposition  sworn  in  a  cause  has  nothing  but  the  jurat 
to  show  before  whom  it  was  taken.  Here  that  is  pointed  out  by  the 
beading  as  well  as  the  jurat.]  Nothing  connects  the  one  with  the  other, 
80  as  to  show  conclusively  that  the  justices  named  in  the  heading  are  those 
who  sabscribe  the  jurat.  Consistently  with  all  that  appears,  some  person, 
other  than  the  justices  named,  and  not  having  jurisdiction,  may  have 
administered  the  oath.  In  Regina  v,  Bloxham,  6  Q.  B.  528,  it  was 
urged,  with  some  appearance  of  reason,  that  the  omission  in  the  jurat 
was  supplied  by  the  commissioner's  written  recognition  of  the  affidavit  as 
sworn  before  him:  but  the  argument  did  not  prevail.  [Patteson,  J. 
Would  not  the  words  of  the  heading,  <<  taken  before  us,"  &c.,  and  ^^  upon 
bis  oath,"  suffice,  here,  without  any  special  form  of  jurat  ?]  Practice 
seems  to  decide  otherwise ;  and  Regina  v.  Shipston  upon  Stour,  6  Q.  B. 
119,  is  an  authority  against  such  a  mode  of  supplying  the  defect. 

Then,  secondly :  Though  the  birth  settlement  was  not  traversed  in  the 
gromids  of  app^,  the  respondents  ought  not  to  have  been  allowed  to 
rest  their  case  upon  it ;  {or  the  examination  gave  the  appellants  reason 
to  conclude  that  a  derivative  settlement,  and  no  other,  would  be  relied 
upon.  The  birth  of  Hugh  Probert  was^indeed  stated,  but  only  as  p^^^ 
a  fact  in  the  course  of  the  narrative.  The  appellants  were  misled,  ^ 
and  by  the  fault  of  the  respondents.  [Patteson,  J.  Itjsieems  a  fraud 
on  the  appellants.] 

Coptj  contri.  The  appellants  were  not  authorized  to  conclude  that  the 
derivative  settlement  only  would  be  relied  upon.  [Erle,  J.  A  man 
cannot  have  two  last  settlements;  and,  of  a  birth  and  a  d^vative  settle* 
xnent,  the  derivative  must  be  the  last.]  The  birth  settlement  might  have 
been  traversed  in  the  grounds  of  appeal.  [Patteson,  J.  You  contend 
that,  wherever  the  birth  of  a  pauper,  out  of  the  respondent  parish,  if 

(o)  M»7  2d.    Before  PATnsoN,  WxohtiiaKj  and  Eblk,  Ji. 
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stated,  that  parish  must  succeed,  irhateFer  else  may  have  been  trayersed, 
unless  the  appelhmts  have  negatiyed  the  birth  or  alleged  a  subsequent 
settlement  in  their  grounds  of  appeal.]  Begina  v.  Latchford,  6  Q.  B. 
567,  directly  establishes  that,  where  birth  is  alleged  in  the  examinations, 
but  another  settlement  stated  afterwards  and  apparently  relied  upon, 
the  respondents  may  still  resort  to  the  birth  settlement.  And,  if  this  is 
not  traversed  by  the  grounds  of  appeal,  they  must  succeed ;  for  that 
which  is  not  traversed  is  admitted,  and  need  not  be  proved ;  Regina  v. 
Hockworthy,  7  A.  &  £.  492, 496,  7,  Begina  v.  St  John,  Margate,  1  Q. 
B.  252.  It  commonly  happens  that  examinations  include  more  than  one 
fact  on  which  a  settlement  might  be  grounded,  and  the  respondents  are 
allowed  to  proceed  on  that  which  may  best  be  proved.(a)  [Pattesoh, 
*W\  *^'  ^  birth,  here,  ^^s  not  stated  as  a  ground  of  settlement.  No 
"^  man  living  would  have  had  the  slightest  suspicion  that  it  was  intro- 
duced with  that  view.  Erlb,  J.  Your  argument  is,  that,  if  the  deriva- 
tive settlement  is  traversed,  but  not  the  birth  settlement,  judgment  must 
be  given  for  the  respondents,  whatever  be  the  event  of  the  traverse.] 
That  would  be  the  result.  [Wightman,  J.  One  material  part  of  the 
respondent's  case  standing  unanswered.] 

As  to  the  jurat;  in  Begina  v.  Bloxham,  6  Q.  B.  528,  the  words  <<  before 
me"  being  omitted,  there  remained  nothing  to  show  that  the  oath  was 
administered  by  a  person  having  jurisdiction.  Here  that  is  supplied  by 
the  heading :  and  it  is  immaterial  in  what  place  the  essential  words  occur. 
[WiGHTMAN,  J.  Would  this  examination  be  good  if  there  were  no  jurat?] 
It  would,  if  the  heading  remained  the  same,  and  the  magistrate  signed 
the  examination.  [Erle,  J.  The  oath  appears  by  the  examination  to 
be  administered  before  the  party  makes  his  statement.] 

PhUlimorej  being  asked  how  this  case  could  be  distinguished  from 
Regina  v.  Latchford,6  Q.  B.  567,  answered  that  the  appellants  there  did 
not  seek  to  exclude  consideration  of  the  birth  settlement,  which  was  fully 
discussed,  the  contest  being  whether  or  not  the  birth  settlement  was 
merged  in  a  settlement  by  apprenticeship.  Our.  adv,  vuU. 

Pattbson,  J.,  now  delivered  the  judgment  of  the  Court. 
*251  '^^  ^^  objection  in  this  case  was  that  the  examination  *does 
not  appear  to  have  been  taken  on  oath  before  the  justices.  It  runs 
thus.  (<  The  examination  of  Thomas  Probert,  taken  before  us,"  A.  and 
B.  (not  saying  upon  oath),  <<  two  of  her  Majesty's  justices  in  and  for  the 
county  of  Salop,  upon  the  complaint  of  the  churchwardens,"  &c.  <<  The 
said  examinant  Thomas  Probert  upon  his  oath  saith,"  &c.  &c. :  and  then 
the  jurat  is :  <(  Taken  and  sworn  at  EUesmere  aforesaid,  this  25th  day 
of  January  1847,"  A.  B.,  &c. :  not  saying  <<  Before  us."  It  is  argued 
that,  consistently  with  all  that  is  here  alleged,  the  examination  may  have 
been  taken  before  A.  and  B.,  not  upon  oath  administered  by  them  but  by 

(a)  He  cited  Regina  v.  Whitewick,  Q.  B.  Jannary  20th,  1844;  where,  howerer,  the  Court  do 
not  appear  to  have  giyen  anj  deoliion  oa  this  point. 
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some  one  else  who  had  no  authority  to  administ-er  it.  We  think  that 
such  a  forced  constmction  of  the  document  ought  not  to  be  made.  The 
&ir  import  of  it  is  that  the  examination  was  taken  on  oath  before  A.  and 
B.  The  case  of  Begina  v.  Shipston  upon  Stour,  6  Q.  B.  119,  was  cited : 
but  there  the  examination  objected  to  in  itself  did  not  show  that  the  per 
sons  before  whom  it  was  taken  were  justices ;  and  it  was  held  not  to  be 
cured  by  reference  to  another  examination. 

The  second  objection  was  that,  although  a  birth  settlement  was  shown 
bj  the  examination,  and  not  denied  by  the  grounds  of  appeal,  yet  the 
respondents  were  not  entitled  to  rely  on  it,  because  they  had  set  up  in 
the  examination  a  derivative  settlement  from  the  father  of  the  pauper 
whose  settlement  they  showed  by  that  examination ;  and  that  they  were 
not  at  liberty  to  abandon  this  and  fall  back  on  the  birth  settlement  of 
the  pauper,  which  appeared  to  be  stated  by  way  of  narrative  only.  On 
the  other  side  the  case  of  Begina  v.  Latchford,  6  Q.  B.  567,  ^was  p^^>. 
<sited,  where  the  same  thing  was  done,  and  held  to  be  rightly  done,  '- 
but  undei:  circumstances  much  less  favourable  than  the  present ;  for  there 
the  facts,  if  proved,  would  have  shown  a  settlement  in  a  different  parish 
from  that  of  the  birth ;  whereas  here  the  facts,  if  proved,  would  have 
shown  a  settlement  in  the  same  parish,  and,  if  attempted  to  be  proved 
without  success  instead  of  being  abandoned,  would  still  have  left  the 
birth  settlement  remaining.  We  do  not  see,  therefore,  how  this  case 
can  be  distinguished  from  Begina  v.  Latchford,  and  are  of  opinion  that 
the  order  of  sessions  must  be  quashed. 

Order  of  sessions  qua8hed.(a) 

(a)  See  the  preeeding  and  next  three  eaaei. 


The  QUEEN  v.  The  Inhabitanta  of  ASTON  NIGH  BIBMINGHAM. 

[iV«w.  14, 1849.] 

A  pftoper  WM  remored  on  an  examination,  taken  1st  Maj,  1847,  Btating  a  aettlement  throngh  a 
binding,  in  1804»  by  indentore  of  i^prentioeehip,  whieh  was  destroyed  "  thirty-eight  yean 
ago,"  and  sen'iee  thereunder  and  residence.  The  ground  of  appeal  was  that  the  pauper  "  waa 
not»  in  the  year  1834,  legally  bound  apprentiee"  '<as  stated  in  the  examination." 

The  sessions  held  that  the  s9>pfentiee8Mp  was  not  trayersed,  and  eonflnned  the  order,  subject  to 
a  ease,  stating  the  facts  as  abore,  and  thnt  the  order  of  sessions  was  to  be  quashed  if  thit 
Court  should  be  of  opinion  that  the  grounds  of  appeal  did  raise  an  issue  on  the  question  of 
settlements 

Held :  1.  That  the  question  so  stated  might  be  entertained  by  this  Court  as  a  question  of  law. 

2.  Thnt  the  order  of  sessions  was  wrong,  and  must  be  quashed,  inasmuch  as  it  could  be  collected 
from  the  examination  and  statement  of  grounds  that  the  respondents  could  not  haye  been  mis- 
led by  the  yariance  in  the  latter  as  to  the  date;  and  that  such  date  must  be  rejected  aa 
insensible. 

On  appeal  against  an  order  of  two  justices,  removing  John  Rollinson 
from  the  parish  of  St.  James  Clerkenwell,  Middlesex,  to  the  parish  of 
Aston  nigh  Birmingham,  Warwickshire,  the  sessions  confirmed  the  p^^v 
order,  subject  to  the  opinion  of  the  Court  upon  a  special  case.  ^ 

VOL.  xn. — 4  0 
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The  case  raised  several  pointB :  bat  oBly  so  mooh  of  it  is  here  given  ae 
relates  to  the  point  decided  by  this  Court. 

The  only  examination  upon  which  the  order  of  remoyal  was  made  was 
that  of  John  RoUinson,  taken  May  Ist,  1847,  who  stated  as  follows.  <^  In 
the  year  1804, 1  was  legally  boond  apprentice  by  covenant  indenture, 
dnly  signed,  sealed,  and  stamped,  to  one  Charles  PoweU,  of  Alcester 
Street  in  the  parish  of  Aston,  in  the  connty  of  Warwick,  a  silver  plater," 
&c.,  <<  for  the  term  of  seven  years,  to  learn  the  same  art  or  trade.  And 
I  duly  served  my  said  master,  under  the  said  indenture,  for  the  period 
of  six  years  and  nine  months,  during  all  which  time  I  resided  and  slept 
at  a  house  adjoining  my  said  master's  house,  situated  in  Alcester  Street 
in  the  parish  of  Aston  aforesaid,  and  which  was  then  rented  and  occupied 
by  my  father,  William  Rollinson,  of  one  Lowe,"  <<  the  landlord  thereof, 
who  resided  in,"  &c.  <<  I  completed  my  said  residence  under  the  said 
indenture  there.  The  said  indenture  of  apprenticeship  was  destroyed 
about  thirty-eight  years  ago.  I  nevw  did  any  act  to  gain  a  subsequent 
settlement." 

Among  the  grounds  of  appeal  were  the  following.  1.  ^'  That  the  said 
pauper,  John  Rollinson,  is  not  legally  settled  in  our  said  parish  of  Aston 
nigh  Birmingham."  4.  «  That  die  said  pauper,  J.  R.,  was  not,  in  the 
year  1834,  legally  bound  apprentice  to  Charles  Powell,  of,"  &c.,  <«for 
the  period  of  seven  years,  as  stated  in  the  examination,"  &c. ;  <<  and  that 
the  said  pauper,  J.  R.,  did  not  serve  the  said  C.  P.  under  the  said  inden* 
ture  for  the  period  of  six  years  and  nine  months ;  and  that  he  did  not, 
^^Q-  during  all  that  period,  reside  and  sleep  at  a  ^house  adjoining  his 
^  said  master's  house,  situated,"  &o. ;  <<  and  that  such  house  was  not 
then  rented  and  occupied  by  WiUiam  Rollinson,  the  alleged  father  of  the 
said  pauper,  J.  R.,  of  one  Lowe,"  &c.,  ^  nor  did  such  Lowe  reside  in," 
&c.,  <<  as  stated  in  the  said  examination." 

On  the  hearing  of  the  appeal,  the  appellants  required  the  respondents 
to  prove  a  settlement  in  their  parish.  The  respondents  contended  that 
the  settlement  by  apprenticeship,  stated  in  the  examination,  was  not  tra- 
versed by  the  grounds  of  appeal.  The  sessions  decided  this  point  in 
favour  of  the  respondents ;  and  the  order  thereupon  was  confirmed,  sub- 
ject to  the  opinion  of  the  Court  of  Queen's  Bench  upon  the  whole  case. 
K  this  Court  should  be  of  opinion  that  the  grounds  of  appeal  raised  an 
issue  upon  the  question  of  settlement,  the  order  of  removal  and  order  of 
sessions  were  to  be  quashed :  otherwise  to  stand  confirmed. 

Prendergast  and  M.  L.  WeUsj  in  support  of  the  order  of  sessions.  The 
first  ground  of  appeal  cannot  be  relied  upon,  inasmuch  as  the  fourth  states 
the  same  ground  more  particularly :  and,  as  to  the  fourth,  the  sessions 
were  the  proper  judges  whether  the  variance,  in  referring  to  the  sup- 
posed indenture  as  of  1884,  when  the  examination  described  an  inden- 
ture of  1804,  was  material :  and  they  must  be  considered  to  have  decided 
that  it  was.    [Colebidge,  J.     They  send  the  question  here  for  our 
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opinion.]  The  question  is  whether  the  respondents  were  misled :  that 
seems  to  he  a  question  of  fact.  In  Begina  v,  Bohinson,  6  D.  ft  L.  295, 
E&LS,  J.,  refiisedy  on  certiorari,  no  case  being  reservedy  to  entertain  tho 
question  whether  the  sessions  had  decided  *rightlj  in  confirming  p^^^ 
an  order  of  filiation  made  bj  two  justices  after  a  previous  applica-  ^ 
tion  had  been  refused  by  other  justices.  [Colbridge,  J.  The  inference 
from  Stat.  11  &  12  Vict.  c.  31,  s.  7,  is  rather  against  you ;  for  that  sec« 
tion  makes  the  decision  of  the  sessions  as  to  the  sufficiency  and  effect  of 
the  grounds  of  appeal  final,  implying  that  it  was  not  so  before.]  Would 
this  Ciourt  inquire  into  the  validity  of  the  notice  of  trial  of  an  appeal  ? 
Even  assuming  that  the  respondents  could  not  be  misled,  the  grounds  of 
appeal  ought  to  be  in  strict  conformity  with  the  facts.  ^  A  similar  prin- 
ciple was  acted  upon  by  the  majority  of  the  Court  of  Exchequer,  in  the 
case  of  a  notice  of  trial,  in  Benthall  v.  West,  1  D.  ft  L.  599.(a)  This 
case  is  not  like  that  of  a  total  omission  of  date.  (They  referred  to  a  case 
of  Begina  v.  The  Justices  of  Comwall.)(2) 

PaMet/j  contri,  was  stopped  by  the  Court. 

GoLERinoE,  J.((?)  I  am  of  opinion  that  the  rule  for  quashing  the  order 
of  sessions  must  be  made  absolute.  I  agree  that  on  questions  of  fact  the  deci- 
sion of  the  sessions  is  final :  and,  no  doubt,  many  authorities  show  that  this 
Court  will  not  entertain  a  case  which  has  '^'improperly  been  sent  for  ^^^^ 
the  purpose  of  having  the  decision  upon  a  question  of  fact  reviewed.  ^ 
Bat  this  is  not  such  a  question  of  fact.  The  sessions  have  sent  the  ques- 
tion to  us :  and  we  may  treat  it  as  one  of  law,  turning  upon  the  construc- 
tion of  a  written  document,  the  notice  of  ground  of  appeal :  whether, 
namely,  that  document  has  or  has  not  a  particular  effect.  On  this  ques- 
tion, the  sessions  were  clearly  wrong.  The  parties  to  whom  the  statement 
was  addressed  could  not,  considering  who  they  are,  be  misled.  The  exa- 
mination, which  they  themselves  sent  to  the  appellants,  states  that  the 
indenture  was  destroyed  thirty-eight  years  ago.  Then  they  receive 
grounds  of  appeal  referring  to  the  same  indenture  as  dated  in  1884,  a 
mistake  which  could  not  possibly  mislead. 

WiGHTMAN,  J.  I  am  entirely  of  the  same  opinion.  The  question  is 
not  one  of  fact,  but,  simply,  whether  a  traverse  is  taken  by  these  grounds 
of  appeal,  which  make  a  mistake  in  the  date  of  the  indenture. 

Eble,  J.  I  also  am  of  opinion  that  this  is  in  the  nature  of  a  question 
of  law,  and  that  the  sessions  have  decided  it  wrongly.  I  myself  am 
inclined  to  apply  to  steps  taken  in  the  course  of  legal  proceedings  a  con- 

(a)  See  Onot  v.  Maekeniia,  1  Ezoh.  12. 

(fr)  Where  this  Conrt  (Lord  DxincAir,  0.  J.,  Pattbsoh,  WiLixufg,  and  Wiohtmajt,  Jt.),  on  tho 
last  day  (8th  Maj)  of  Baater  term,  1844,  diicharged  a  rule  for  a  mandamui  to  the  aetsiont  to  hear 
an  appeal  against  an  order  of  remoTal,  which  had  been  affirmed  beeatise  the  appellants,  in  answer 
to  the  prim4  Iheie  ease  of  the  respondents,  relied  onlj  on  a  subsequent  settlement  bj  apprentioe« 
■hip  under  an  indenture,  the  date  of  whieh  was  not  giren  in  the  grounds  of  appeaL  JfoaleyiM 
Smiik  (who  dted  Begina  v.  The  Jasttoes  of  Kesteren,  3  Q.  B.  810)  showed  eause ;  and  J*.  (TrssM- 
woad  supported  the  rale.    The  case  does  not  appear  to  require  IhUer  notioe. 

(e)  Loid  DsnukH,  C.  J.,  was  absent,  on  aeoonnt  of  ill  health. 
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struction  similar  to  that  which  we  applj  to  what  passes  between  parties. 
We  are  to  inquire  whether  the  meaning  can  fairly  be  gathered  from  the 
docament.  Now,  here,  the  indenture  mentioned  in  the  examination,  and 
which  is  relied  on  as  showing  a  settlement^  is  made  in  1804.  The  grounds 
of  appeal  sa j  that  the  pauper  was  not  bound  apprentice  in  1834,  as  stated 
^Q^^  in  the  examination.  But  the  date  18S4.is  not  stated  in  the  *exa- 
-^  mination.  Therefore,  effect  cannot  be  given  to  all  that  we  find  in 
the  ground  of  appeal.  Then  we  ought,  I  think,  to  strike  out  that  part 
which  can  have  no  meaning.  Order  of  sessions  quashed.(a) 

(a)  See  the  two  preceding  and  two  following  eaees. 


The  QUEEN  t;.  The  Inhabitants  of  ST.  PANCRAS. 
(ST.  PANCRAS  V.  LAMBETH.)  [JVw.  17, 1849.] 

A  pwiper  was  removed  on  examinations  ahowing  a  deriyatire  aetUement  from  hia  mother,  she 
having  become  aettled  bj  renting  a  tenement  A  gronnd  of  appeal  waa  "  that  the  atatementa 
contained  in  the  aaid  ezandnationa  are  not  tme." 

Held  that  the  reapondenta  were  obliged,  by  thia  ground  of  appeal,  to  prove  the  alleged  aettlement^ 
the  traverse  not  being  too  general,  and  there  being  no  other  more  specific  objection. 

On  appeal  against  an  order  of  a  Metropolitan  police  justice  for  remov- 
ing Frederick  Greenland  and  his  two  children  from  the  parish  of  Lambeth, 
Surrey,  to  the  parish  of  St.  Pancras,  Middlesex,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

The  case  set  out  the  examinations  on  oath  of  Frederick  Greenland 
and  Susannah  Greenland,  the  material  parts  of  which  were  as  follows. 

Frederick  Greenland  said:  <<!  have  two  lawful  children  by  my  late 
wife  Emily  Malvina,  who  died  in  the  month  of  October  now  last  past, 
and  to  whom  I  was  lawfully  married  at,"  &c.,  «on  the  10th  day  of  Feb- 
ruary," &c.,  <(  namely,"  &c.  (names  and  ages  of  the  children) :  <<  I  have  not 
resided  in  the  parish  of  Lambeth,  in  the  county  of  Surrey,  for  five  years 
next  before  the  day  of  the  date  of  this  my  examination.  I  am  now, 
together  with  my  said  two  children,  become  actually  chargeable,"  &c. 
(statements  as  to  chargeability  and  relief):  <<I  have  not  done  any  act  to 
♦ft9l  S^^^  ^  parochial  settlement  in  my  *own  right.  I  am  now,  together 
-^  with  my  said  two  children,  residing  and  inhabiting  at,"  &c.  Susan- 
nah Greenland  said:  « Frederick  Greenland,  the  first-named  examinant," 
<<is  my  lawful  son  by  Edward  Greenland  my  late  husband,  who  died  in 
the  year  1818,  and  to  whom  I  was  lawfully  married  at,"  &c.,  <<on,"  &c., 
"1808."  "In  1824  I  hired  of  one  Mr.  Gamby,  a  carpenter,  then  of," 
ftc,  "  for  one  whole  year,  at  and  for  the  yearly  rent  of  28Z.,  a  tenement 
consisting  of  a  separate  and  distinct  dwelling-house  or  building,  being  a 
cottage  situated,"  &;c.  (in  St.  Pancras) ;  "and  I  so  held,  rented,  occupied, 
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inhabited  and  resided  in  and  upon  the  said  tenement  daring  the  period 
of  one  whole  year  together ;  and  I  actually  paid  the  said  yearly  rent  of 
282.  for  the  said  tenement  daring  my  said  occupation  thereof:  and,  dur- 
ing the  period  I  so  held,  rented,  and  occupied  the  said  tenement,  my  son, 
the  said  F.  G.,  was  unemancipated,  and  resided  with  me  and  formed  part 
of  my  then  family.  Since  quitting  the  said  tenement,  I  have  not  done 
any  act  to  gain  a  parochial  settlement." 

There  were  sereral  grounds  of  appeal  raising  objections  to  the  order 
and  examinations ;  but  the  only  grounds  material  to  the  present  case 
were :  «  That  the  facts  disclosed  in  the  said  examinations  do  not  prove 
that  Susannah  Greenland,  the  mother  of  the  said  Frederick  Greenland, 
erer  gained  a  settlement  in  the  said  parish  of  St.  Pancras."  <<  That  the 
statements  contained  in  the  said  examinations  are  not  true."  On  the 
hearing  of  the  appeal,  after  several  objections  to  the  examinations  had 
been  overruled  by  the  Court,  the  respondents  were  called  upon  to  prove 
the  settlement  set  up  in  the  examinations;  whereupon  their  counsel 
objected,  that  by  the  grounds  of  appeal  the  settlement  *in  St.  Pan-  p^^n 
eras  was  not  denied,  nor  the  facts  traversed,  so  as  to  make  it  neces-  ^ 
sary  for  the  respondents  to  give  any  proof  of  the  settlement :  and,  after 
argument,  the  sessions  decided  this  objection  in  favour  of  the  respondents, 
and  confirmed  the  order,  subject  however  to  the  opinion  of  this  Court 
upon  the  point. 

After  the  order  had  been  so  confirmed,  it  was  suggested  that,  to  render 
the  decision  final  in  any  event,  it  would  be  more  satisfactory  to  have  evi- 
dence of  the  settlement ;  and  to  this  the  counsel  for  the  respondents  con- 
sented, without  waiving  the  objection  to  the  grounds  of  appeal.  Evidence 
of  the  settlement  was  then  given :  but  the  Court  decided  that  the  settle- 
ment was  not  proved ;  whereupon  they  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  this  Court  on  a  case. 

The  question  for  the  opinion  of  this  Court  was :  whether  by  the  above 
grounds  of  appeal  the  settlement  set  up  in  the  examinations  was  denied, 
or  the  facts  therein  stated  traversed,  so  as  to  call  upon  or  make  it  neces- 
sary for  the  respondents  to  adduce  evidence  in  support  of  such  settle- 
ment. If  the  Court  should  be  of  opinion  that  the  settlement  was  suffi- 
cnently  denied  or  traversed,  the  order  of  removal  and  order  of  sessions 
were  to  be  quashed ;  otherwise  both  orders  to  stand  confirmed. 

OtUTy  in  support  of  the  order  of  sessions.  The  only  real  question  is 
on  the  effect  of  a  ground  of  appeal  alleging  that  the  statements  in  the 
examinations  are  not  true.  That  puts  no  specific  fact  in  issue :  and  each 
of  the  statements  might  be  false,  and  yet  a  settlement  gained ;  for  the 
evidence  at  sessions  need  not  be  the  same  as  that  before  the  removing 
justices.  For  example,  the  mother  '''might  not  have  hired  the  tene-  r^nA 
ment,  but  another  person  might  have  hired  it  for  her.  [Wiohtman,  ^ 
J.  That  would  have  been  a  hiring  by  her.]  The  examination  states 
that  she  resided  a  year ;  it  would  be  sufficient  if  she  resided  forty  days. 

o2 
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[CoLSBiDas,  J.  The  traverse  must  be  taken  to  niean  that  the  stat^ 
mente  are  not  sabstantially  true.]  But,  farther,  by  stat.  4  &  5  W.  4,  c. 
76,  s.  88  (which  is  repeated  in  stat.  11  k  12  Yict.  c.  81,  s.  5),  if  an 
appellant  shall  have  included  in  his  statement  of  grounds  of  appeal  any 
irhich  the  justices  at  sessions  shall  deem  frivolous  and  vexatious,  he  is 
liable,  at  their  discretion,  to  pay  the  whole  or  any  part  of  the  costs 
incurred  by  the  other  party  in  disputing  such  grounds.  This  provision 
would  be  evaded  if  appellants  could  raise  a  number  of  defences,  frivolous 
and  substantial,  by  one  general  form  of  traverse.  [Wightman,  J.  At 
least  you  must  admit  that  the  appellants  might  allege,  as  a  ground,  that 
none  of  the  material  statements  are  true.  Coleridge,  J.  There  would 
have  been  no  objection  to  the  grounds  of  appeal  if  they  had  traversed, 
individually,  every  fact  alleged  in  the  examinations.]  Then  the  respond- 
ents would  have  had  their  costs  on  such  of  the  traverses  as  proved  frivo- 
lous :  or  the  appellants  could  have  given  notice  that  they  would  abandon 
these  at  the  trial.  In  Begina  v.  Whitley  Upper,  11  A.  k  E.  90,  where 
the  respondents  alleged  a  settlement  by  parish  apprenticeship,  a  ground 
of  appeal,  that  the  requisites  of  stat.  56  Gr.  8,  c.  139,  and  particularly 
of  sect.  6,  had  not  been  complied  with  in  the  binding,  was  held  too  gene- 
ral. [Wightman,  J.  There  the  objection  might  probably  turn  upon 
^„_  omission  of  requisites ;  and  it  was  material  '^'to  know  what  they 
^  were ;  especially  as  the  consequence  of  such  omissions  was  a  ques- 
tion of  law.]  The  Gour4;,  in  Regina  v.  Staple  Fitzpaine,  2  Q.  B.  488, 
dwelt  upon  the  importance  of  stating  grounds  of  appeal  so  as  to  give  fair 
notice  of  the  specific  objections  relied  upon.  [Colsbidge,  J.  There  the 
Court  took  a  distinction  between  a  single  ground  stating  one  general 
objection,  as  in  Regina  v,  Middleton  in  Teeedale,  10  A.  &  E.  688,  and  a 
general  ground  followed  by  specific  ones.]  The  precedent  to  be  esta- 
blished by  the  present  case  will  be  as  important  under  stat.  11  &  12  Vict, 
c.  81,  as  under  the  earlier  sti^ute.  In  Begina  t;.  Middleton  in  Teesdale, 
the  present  objection  was  not  much  considered.  The  Court  has  lately 
held  that  appellants  cannot  give  evidence  in  disproof  of  a  particular  set- 
tlement shown  on  the  examinations,  under  a  ground  of  appeal  stating 
merely  that  the  pauper  was  not  settled  in  any  manner  in  their  parish ; 
Begina  v.  Widecombe  in  the  Moor,  9  Q.  B.  894.  Suppose  three  settle- 
ments appeared  in  the  examinations :  could  all  be  put  in  issue  by  one 
general  traverse  ?  [Coleridge,  J.  The  traverse  would  then  only  have 
the  effect  which  Not  Guilty  usually  had  in  civil  pleading,  before  the  New 
Bules.  Wightman,  J.  Suppose  all  the  three  settlements  were  an  inven- 
tion :  could  not  the  whole  be  denied  by  alleging  generally  that  the  state- 
ments are  untrue  ?  Eblb,  J.  If  the  appellants  traversed  only  one,  they 
would  admit  those  that  were  not  traversed.]  Regina  v.  St.  Giles,  Col- 
chester, antd,  p.  13,  may  be  cited  on  the  other  side ;  but  the  question  dis- 
cnaaed  there  was  whether  or  not  the  respondents  were  called  upon  by  the 
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groTmds  of  appeal  to  prore  the  birth  ^settlement :  the  effect  which  p^^^ 
die  gronnds  oaght  to  have  had  in  patting  several  facts  in  issue  was  ^ 
not  considered. 

Soworth  and  Comery  contri,  were  stopped  by  the  Court. 

GoLBRiDGB,  J.(a)  I  have  no  doubt  in  this  case.  It  is  almost  con- 
ceded that  if  the  grounds  of  appeal,  instead  of  giving  a  general  denial, 
had  stated  and  denied  all  the  facts  individually  which  are  alleged  in  the 
examinations,  that  would  have  been  sufficient.  That  concession  would 
destroy  the  whole  argument;  for  the  traverse  here  is,  in  effect,  the  same 
as  if  every  fact  had  been  set  out  and  denied.  It  has  been  urged  that 
this  construction  may  cause  great  inconvenience  to  respondents :  but,  if 
the  sessions  thought  that,  in  this  case,  the  inconvenience  was  greater 
than  was  consistent  with  justice,  they  should  not  have  referred  the  case 
to  us.  No  inconvenience  of  this  kind  need  arise  in  future ;  the  Courts 
of  quarter  session  will  understand  that  they  have  authority  to  deal  with 
it  when  it  occurs;  and  we  must  suppose  that  they  will  have  good  s^se 
enough  to  draw  the  proper  line.(() 

WiGHTMAK,  J.  If  this  objection  had  prevailed,  I  should  have  regret- 
ted it.  The  ground  of  appeal  is  <<  that  the  statements  contained  in  the 
said  examinations  are  not  true :"  it  might  possibly  have  been  that  every 
statement  was  untrue :  and  in  fact  the  sessions  have  found  that  the  set- 
tlement was  not  proved.  It  is  '''admitted  that  each  statement  _  „,. 
singly  might  have  been  denied :  and  here  all  the  statements  are  ^ 
denied  in  one  sentence.  Eegina  v.  Middleton  in  Teesdale,  10  A.  &  E. 
688,  may  well  govern  this  case :  and  our  decision  is  not  impeached,  but 
rather  supported,  by  the  cases  in  which  it  has  been  held  that,  if  a  gene- 
ral ground  of  objection  be  followed  by  particular  ones,  a  particular  objec- 
tion, not  stated,  is  inadmissible.  Nor  do  I  feel  the  difficulty  which  has 
been  suggested,  as  to  awarding  costs  of  frivolous  issues.  The  justices  in 
■essions  will  be  able  to  distinguish  for  this  purpose  anything  that  is 
frivolous  or  vexatious  in  die  issues  actually  raised. 

Erlb,  J.  The  appellants  have  a  right  to  deny  all  the  material  facts 
put  forward  by  the  respondents:  and  I  should  say  that  the  more  concisely 
they  can  express  that  denial  the  better.  If  anything  is  done  vexatiqusly, 
the  sessions  will  have  sufficient  power  to  give  costs  against  the  party  in 
fault.  Order  of  sessions  quashed.(c) 

(a)  Lord  DEmrAK,  C.  X,  wm  absent^  on  aeoonnt  of  ffl-healtih. 

{h)  See  Stat  11  k  12  Viet  e.  81,  teeti.  4,  6,  6 ;  alit  IS  A  18  Viet  e.  46,  MCtfc  8^  4»  fi^  •• 

(e)  See  1^  foUowiBg  aal  tiM  Hum  prte^dlag 
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hamlet^  liberty,  or  place,  or  other  person  or  persons  appointed  to  assess  and  lery  the  same,  by  wriU 
fug  signed  by  the  said  Governor  or  Deputy  QoTemor,  and  which  writing  shall  also  state  the  time  at 
which  such  several  sums  of  money  are  to  be  paid  to  the  treasurer  of  the  said  Corporation ;  and 
the  said  Corporation  sh^  alone  have  the  power  of  directing  what  snms  of  money  shall  be  raised 
and  levied  for  the  relief  and  maintenance  of  the  poor  of  the  said  several  parishes  and  hamlets." 

Sect  35  enacts :  "  That  it  shall  and  may  be  lawful  to  and  for  the  said  Corporation  at  the  gene- 
ral Court  at  which  the  sum  to  be  paid  by  each  parish,  hamlet,  liberty,  or  place  shall  be  assessed, 
and  so  from  time  to  time  as  often  as  it  shall  be  deemed  necessaiy,  to  nominate  and  appoint  the 
churchwardens  and  overseers  of  the  several  parishes  and  hamlets,  or  such  other  person  or  persons 
as  Uiey  shall  think  expedient^  to  rate  and  assess  among  the  inhabitants  of  the  said  several  pa^hes 
and  hamlets  the  sum  or  sums  necessary  for  the  purposes  of  this  act  directed  to  be  raised  by  each 
parish,  hamlet,  liberty,  or  place,  and  which  churchwardens  and  overseers,  or  such  other  person 
or  persons,  shall  have  full  power  to  assess  and  levy  the  same  upon  such  persons  and  in  such  man- 
ner as  now  are  or  shall  be  by  law  directed  for  the  assessment  of  rates  for  the  relief  of  the  poor, 
and  shidl  have  and  may  exercise,  for  the  recovery  of  the  sums  by  them  rated  and  assessed,  all 
and  every  the  powers,  anthoriUes,  and  remedies  contained  in  this  act  for  that  purpo8e."(a) 

Sect  38,  in  order  to  enable  the  Corporation  and  parish  officers  *'  to  apportion  and  assess  the 
sum  and  sums  of  money  so  to  be  raised  and  assessed  as  aforesaid,  and  to  ascertain  the  annual 
yearly  value  of  all  houses,  lands,  tenements,  tithes,  and  hereditaments  within  the  said  parishes 
and  hamlets,"  empowers  the  Corporation  to  cause  to  be  laid  before  them  the  assessment  books 
•of  parliamentary  or  parochial  taxes,  to  summon  persons  to  give  evidence,  and  to  cause  a  survey 
and  valuation  to  be  made,  Ac. 

Sect  88  enacts :  '*  That  appeals  against  orders  for  the  removal  of  poor  persons  from  any  parish^ 
hamlet,  liberty,  or  place  within  the  said  city  and  county  of  the  same  city,  to  any  parish,"  Ac.,  not 
in  the  said  city  and  county,  *'  shall  be  made  to  the  General  Quarter  Sessions  of  the  peace  for  th« 
eounty  of  Norfolk  to  be  helden  within  four  calendar  monihs  next  after  the  cause  of  such  appeal 
shall  have  arisen ;"  eight  days'  notice  of  *appeal  being  given  to  the  Governor  or  Deputy 
*42']  Governor,  or  to  the  clerk  of  the  guardians  for  the  time  being;  *'and  the  jusdces  for  the 
said  county  of  Norfolk  at  such  sessions  shall  have  the  same  powers  and  authorities  in 
hearing  and  determining  such  appeal,  and  awarding  costs  to  be  paid,"  Ac,  "as  if  such  removal 
had  been  made  from  any  parish,"  Ac,  "  within  the  said  county  of  Norfolk." 

The  examinations  and  grounds  of  appeal  were  annexed  to  the  case,  and 
to  be  taken  as  forming  part  of  it.  The  examinations,  so  far  as  they  are 
material,  were  as  follows. 

John  Lock,  relieving  officer  to  the  Governor,  Ac,  of  the  poor  of  the  dty  and  county  of  Nor* 
<wieh,  Ac,  deposed  that  the  pauper  and  her  child  "  lately  came  to  inhabit  in  the  parish  of  St, 
Peter,"  Ac,  "  in  the  said  city,"  Ac,  "  and  county  of  the  same  city,  and  have  become  and  now  are 
aotually  chargeable  thereto;  he,  this  eomplainant,  having  relieved  the  said  S.  Smith,  in  the  said 
parish,  with  3«.  6(2.  out  of  the  funds,  and  by  the  direction  of  the  sud  Governor,"  Ac,  they  <<  not 
having  any  legal  settlement  therein,  and  not  having  resided,"  Ac  (negativing  five  years'  rssi- 
denee  without  relief,  Ac :  see  stat  9  A  10  Vict  c  66,  sects.  1,  4). 

The  pauper,  Elixabeth  Smith,  deposed  that  she  was  the  widow  of  John  Smith,  who  died  on  I2tb 
April,  1835,  in  the  parish  of  St  Michael  at  Thorn,  in  the  said  city;  and  that  their  child  Susanna, 
aged  twelve,  bom  in  wedlock,  was  living  with  her,  and  had  done  no  act  to  gain  a  settlement. 
That  she  herself  had  done  no  act  to  gain  a  settlement  since  her  husband's  death.  Thai  tha 
place  of  the  last  legal  settlement  of  John  Smith  was  "in  Uie  parish  of  St  Mary  in  Bnn- 
gay,  in  the  county  of  Suffolk."  The  examination  then  stated  that  Smith  had  been  many 
times  since  his  marriage  relieved  by  the  overseers  of  St  Mary,  when  he  was  residing  in 
Norwich.  "  That,  on  the  25th  day  of  October  in  the  year  1839,  an  order,  so  dated,  and  now  pro- 
duced, was  made  by  and  under  the  hands  and  seals  of,"  Ac  (names),  ''two  of  Her  Mi^esty's  Jos* 
tioes  of  the  peace  in  and  for  the  said  city  and  county  of  Norwich,  for  the  removal  of  examinant^ 
as  the  widow  of  the  said  J.  S.,  and  William  Richard,  and  the  said  Susanna,  their  children,  from 
the  said  parish  of  St  Peter  per  Mountergate  to  the  said  parish  of  St  Mary  in  Bungay ;  under 
which  said  order  examinant  and  the  said  children  were,  on  the  18th  day  of  November,  1839, 
removed  from  the  said  parish  of  St  Peter,"  Ac,  "  to  the  said  parish  of  St  Mai^,"  Ac,  and  deli- 
vered to  one  of  the  overseers  of  St  Mary;  and  there  was  no  appeal  against  the  said  order  of 

(a)  For  seet  42  set  p.  161,  note  (a),  port 
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fi : 

The  exsrainatioii  then  itated  relief  giren  weekly  sinee  thftt  time  to  Blisabeth,  m  the 
widow  of  the  nid  John  Smith,  and  as  belonging  to  St  Maiy  in  Bosgaj,  until  about  a  year  and 
a  half  tSute,  she  residing  in  BU  Peter  per  ffionnteii^te. 

*There  were  nine  grounds  of  appeaL  P^  .„ 

1.  « Because  John  Smith,  the  late  deceased  husband  of  the  said  ^ 
Elizabeth  Smith,  had  not,  at  the  time  of  his  decease,  nor  ever  had,  any 
settlement  in  our  said  parish  of  Bungay  St.  Mary :  nor  had  the  said 
Elizabeth  Smith,  or  her  said  daughter,  at  the  date  of  the  said  order,  any 
settlement  in  our  said  parish." 

2.  Objection  to  the  examinations  generally,  as  showing  no  settlement 
of  John,  Elizabeth,  or  Susanna  Smith. 

3.  That  John  Smith,  or  Elizabeth  since  his  decease,  was  not  relieved 
by  the  appellant  parish :  <<  or,  if  they  were  so  relieved,  it  was  under  a 
mistaken  notion  that  the  said  J.  S.  had  acquired  a  settlement  in  our  parish.' 

4.  Objection  to  the  examinations  as  not  properly  showing  evidence  of 
relief. 

5.  <<  Because  it  is  alleged,  in  the  examinations  accompanying  the  said 
order,  that  an  order  of  removal,  bearing  date  the  25th  day  of  October, 
1839,  was  made  by,"  &c.,  « two,"  &c.,  <<  directing  the  removal  of  the  said 
£.  Smith  and  Susanna  her  child  to  our  said  parish ;  but  no  copy  of  such 
order  of  removal  (although  it  formed  part  of  the  evidence  upon  which  the 
present  order  of  removal  was  founded)  was  forwarded  to  or  received  by  us." 

6.  Objection  to  the  notice  of  chargeability ;  denial  that  there  was  evi- 
dence of  chargeability  before  the  reoioving  justices ;  objections  to  the 
jurats  of  the  depositions ;  and  an  allegation  <<  that  the  said  E.  Smith  and 
her  said  child  were  not  chargeable  to  the  said  parish  of  St.  Peter  per  M. 
at  the  date  of  the  said  order"  now  appealed  against. 

7.  Objection  to  the  form  of  the  present  order  of  removal. 

*8.  Denial  of  the  marriage :  and  also  an  objection  to  the  exami*  ^^^ 
nations,  as  not  duly  showing  the  marriage,  and  the  birth  and  legiti-  ^ 
macy  of  the  child. 

9.  Allegation,  that  Elizabeth  Smith  had  resided  in  the  parish  five 
years  before  the  application  for  the  order ;  and  also  an  objection  to  the 
sufficiency  of  the  statement  of  relief  in  the  examinations. 

The  remainder  of  the  case  was  stated  as  follows. 

At  the  hearing  of  the  appeal,  the  respondents,  having  abandoned  the 
settlement  by  relief  alleged  in  the  examinations,  were  called  upon  by  the 
appellants  to  put  in  evidence  the  former  order  of  25th  October,  1839 : 
but  they  declined  to  do  so,  contending  that  the  said  former  order  was  not 
traversed  by  the  appellants  in  their  grounds  of  appeal.  On  the  part  of 
the  appellants,  it  was  contended  that  their  first  ground  of  appeal,  con- 
taining a  general  denial  of  the  settlement  of  Elizabeth  Smith  and  her 
daughter  in  the  appellant  parish,  must  be  construed  as  a  denial  of  the 
facts  alleged  in  the  examinations  as  evidence  of  such  settlement.  The 
Court  held  that  the  respondents  were  right,  and  refused  to  call  upon  them 


48  RBGINA  v.  ST.  MARY.  [M.  V.  1849.] 

was  used  and  not  disputed,  in  Begina  v.  Aston  nigh  Birmingham,  aht^ 
p.  26,  and  the  principle  was  recognised  in  Regina  v.  Widecombe  in  the 
Moor,  9  Q.  B.  894.  In  the  present  case,  at  sessions,  Regina  v.  St.  Oiles, 
Colchester,  ant^,  p.  13,  was  relied  upon.  But  there  the  general  objec- 
tion was  the  onlj  one ;  and  on  that  ground  the  case  was  distinguished 
from  Regina  v.  Widecombe  in  the  Moor,  9  Q.  B.  894,  which  was  admitted 
to  be  a  correct  decision.  This  distinction  is  illustrated  by  Regina  v.  Sta- 
ple Fitzpaine,  2  C.  B.  488 ;  496,  7.  And  in  Regina  v.  Widecombe  in 
the  Moor,  9  Q.  B.  894,  Coleridge,  J.,  reconciled  the  decision  with  Re- 
gina v.  Bedingham,  5  Q.  B.  653,  by  showbg  that  the  evidence  in  the 
latter  case  explained  the  relief  and  did  not  disprove  any  specific  settle- 
ment. It  may  be  that,  under  such  a  ground  as  this,  matter  may  be 
shown  in  the  nature  of  confession  and  avoidance  ;  Regina  v.  Hockwor- 
♦dOi  ^^7'  7  A.  &  E.  492,  is  an  instance  of  such  a  '^'confession  and  avoid- 
^  ance :  that,  however,  carries  the  right  of  insisting  upon  a  general 
objection  as  far,  at  least,  as  is  consistent  with  giving  the  respondents 
fair  notice.  The  sessions  here  seemed  to  have  considered  that  some  fact 
was  put  in  issue :  but  they  might  have  held,  consistently  with  the  prin- 
ciples upon  which  grounds  of  appeal  are  construed,  that  nothing  was 
denied  but  the  conclusion  of  law  from  the  facts  stated  in  the  examina- 
tions. That  seems  to  follow  from  Regina  v,  Whitley  Upper,  11  A.  &  E. 
90.  Rex  t;.  Withernwick,  6  A.  &  E.  273,  shows  that  sect.  81  of  stat.  4 
&  5  W.  4,  c.  76,  must  be  so  construed  as  to  require  the  most  express 
notice  of  the  objection.  If  any  distinction  is  to  be  drawn  between  alle- 
gations of  settlement  and  allegations  of  evidence  of  settlement,  the  pre- 
vious order  of  removal  is  clearly  of  the  latter  class ;  and,  as  such,  it  is 
not  put  in  issue  by  a  mere  traverse  of  the  settlement.  If  there  be  no 
such  distinction,  the  case  falls  within  the  principle  of  Regina  v.  Wide- 
combe in  the  Moor.  [Coleridge,  J.  Lord  Denmak's  remark  during 
the  argument  in  Regina  v.  Birmingham,  8  Q.  B.  410,  421,  2,  is  much 
in  your  favour.]  Lord  Denman's  observations  in  Regina  v.  Watford,  9 
Q.  B.  626,  636,  and  Regina  v,  St.  John  Margate,  1  Q.  B.  252,  are  also 
strong  authority  for  the  respondents.  [Erle,  J.  I  should  like  to  find 
a  case  in  which  there  is  a  general  traverse  followed  by  specific  traverses 
noticing  only  one  of  the  several  heads  of  settlement  disclosed  in  the  exa- 
minations. To  what  purpose  would  the  appellants  here  traverse  the 
relief,  if  they  did  not  also  get  rid  of  the  efiect  of  the  order  of  removal?] 
^_-  That  might  have  been  said  in  Regina  v.  ^EUesmere,  ante,  p.  19, 
^  where  the  traverse  of  the  renting  was  useless  if  the  birth  was  not 
also  traversed.  [Erle,  J.  There  the  Court  seems  to  have  considered 
itself  bound  by  Regina  v.  Latchford,  6  Q.  B.  567.] 

Palmer  and  J.  H.  Milhj  contril.  The  appellants  will  not  further 
insist  on  the  objection  as  to  chargeability.  But,  secondly,  the  respondenta 
ought  to  have  been  called  upon  to  prove  the  order  of  removal  of  25th 
October,  1839.     The  notice  of  appeal  divides  itself  into  two  parts.     The 
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first  ground  contains  a  general  traverse,  distinctly  negativing  anj  settle- 
ment. The  remaining  grounds  contain  objections  to  the  evidence,  notice 
of  chargeability  and  order  of  removal,  and  contain  also  traverses,  or  aver* 
ments,  of  specific  facts.  But  it  i^as  not  the  less  necessary,  under  the  firsi 
ground,  for  the  respondents  to  produce  that  evidence  on  which  the  settle^ 
ment  in  question  wholly  depended.  It  may  be  true  that,  under  such  a 
general  traverse,  if  it  be  followed  by  particular  ones,  appellants  cannot 
rabe  objections  of  form,  or  such  as  merely  show  a  want  of  some  detail 
necessary  to  make  up  the  case  of  settlement.  That  is  the  effect  of  Regina 
V.  Staple  Fitzpaine,  2  Q.  B.  488.  But  appellants  may  avail  themselves 
of  the  general  ground,  if  it  puts  the  whole  of  the  respondents'  case  in 
issue  for  some  cause  distinct  from  the  particular  objections,  as  in  Regina 
V.  Flockton,  2  Q.  B.  585.  That  the  paaper  is  not  in  any  manner  settled 
in  the  appellant  parish  is,  in  itself,  a  good  ground  of  appeal ;  and  Regina 
V.  St.  Pancras,  ant^,  p.  81,  shows  that  by  as  general  a  traverse  all  the 
material  facts  in  the  examinations  are  well  put  in  issue.  Hero  ^^.^ 
*the  examinations  did  not  show  any  particular  description  of  set-  '- 
tlcment,  but  only  an  order  of  removal,  executed  and  submitted  to,  which 
is  evidence  of  some  settlement,  though  it  does  not  establish  a  settlement 
of  any  particular  kind.  Then  the  appellants,  under  their  general  denial 
of  a  settlement,  were  at  liberty  to  insist  that  there  was  no  evidence  of  a 
settlement ;  Regina  v.  Bedingham,  5  Q.  B.  658.  The  only  evidence, 
according  to  the  examinations,  would  have  been  the  former  order  of 
removal ;  if  that  had  appeared  to  be  made  without  jurisdiction  (as  the 
appellants  were  prepared  to  contend),  the  whole  proceeding  would  have 
been  a  nullity ;  Rox  v,  Chilverscoton,  8  T.  R.  178 ;  and  nothing  would 
have  remained  to  support  a  settlement.  In  Regina  v,  Widecombe  on  the 
Afoor,  9  Q.  B.  894,  it  was  held  that  a  birth  settlement  could  not  be  dis- 
puted under  a  ground  of  appeal  denying  that  the  paupers  were  settled  in 
the  appellant  parish  <(in  any  manner  whatever;"  but  there  the  settlement 
itself  was  disputed  under  other  grounds  of  appeal,  one  alleging  a  removal, 
acquiesced  in,  to  a  third  parish ;  another  denying  a  settlement  by  hiring 
and  service,  which,  as  well  as  a  settlement  by  birth,  appeared  on  the  exa- 
minations. Here  the  actual  settlement  is  not  put  in  issue,  except  by  the 
general  traverse  in  the  first  ground  of  appeal. 

PATTE.S0N,  J.(a)  On  the  first  ground  of  appeal  it  has  been  properly 
conceded  that  the  sessions  were  right.  I  think  they  were  also  right  on 
the  second.  The  examinations  do  not  state  any  particular  settlement, 
nor  any  facts  by  which  a  settlement  was  gained.  They  only  show  relief 
by  the  appellant  parish,  and  a  '''removal  to  it  not  appealed  against.  p^_ 
Neither  of  these  facts  constitutes  a  settlement ;  they  are  only  evi-  *■ 
dence  concluding  the  appellants  as  to  some  settlement.  Then  the  ground 
of  appeal  relied  upon  does  not  deny  relief  or  the  existence  of  a  former 
order,  but  only  the  settlement ;  that  is,  the  inference,  not  the  fact  from 

(a)  Lord  DiKMAjr,  C.  J.,  was  abMnt  on  aoooont  of  iU-healtb. 
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which  it  is  drawn.  It  may  be  consistent  with  Regina  v.  Beddingham,  5 
Q.  B.  653,  to  say  that,  if  the  appellants  had  offered  evidence  to  explain 
the  relief  or  making  of  the  former  order,  that  might  have  been  admissi- 
ble, as  they  might  have  been  at  liberty  to  show  that  the  fact  had  not  the 
effect  alleged,  though  they  could  not,  under  this  ground  of  appeal,  deny 
the  fact  itself.  If  they  could  not  deny  it,  the  appellants  could  not  be 
required  to  put  in  evidence  of  it.  I  have  some  doubt  whether  the  rule 
laid  down  by  Lord  Denman,  C.  J.,  where  a  general  ground  of  objection 
has  been  followed  by  specific  ones,(a)  applies  to  this  case ;  because  here, 
after  the  first  objection,  there  is  none  stated  which  affects  the  general 
validity  of  the  order  on  the  ground  of  settlement. 

Coleridge,  J.  The  question  remaining  to  be  decided  is,  whether  the 
respondents  were  bound  to  produce  the  former  order  of  removal,  or  give 
any  other  evidence  of  the  settlement.  To  render  it  necessary,  such 
grounds  of  appeal  should  have  been  delivered  as  would  raise  the  question 
to  which  that  evidence  applied.  It  is  said  that  the  first  ground  did  so ; 
but  on  that  point  I  think  the  sessions  were  right ;  and  I  agree  in  the 
decision  of  my  brother  Patteson.  At  the  same  time  I  am  sorry  that 
he  entertains  a  doubt  on  the  main  ground  *upon  which  cases  of  this 
kind  have  been  decided.  The  rule  which  has  been  laid  down  as  to 
a  general  objection  followed  by  particular  ones  is  wholesome  and  founded 
on  the  clearest  justice,  and  carries  out  the  intention  pf  the  statute  which 
regulates  these  proceedings.  To  allow  of  a  contrary  view  would  fritter 
away  the  rule.  The  appellants  here  seem  to  have  thought  that,  if  they 
chose  to  rely  only  on  the  general  traverse,  they  might  consider  the  spe- 
cific grounds  of  objection  as  struck  out,  and  succeed  on  the  general  one. 
But  the  grounds  of  appeal  must  be  considered  by  the  Court  as  they  stood 
when  served  upon  the  respondents ;  ^nd  their  effect  cannot  be  altered  by 
the  course  which  parties  adopt  at  the  trial.  A  distinction  is  taken 
between  the  fact  of  settlement  and  evidence  of  settlement ;  but  I  think 
that  is  immaterial  here.  If  the  examinations  show  several  facts  contri- 
buting to  make  up  a  settlement,  and  the  grounds  deny  three  or  four  only 
of  those,  then,  although  there  maybe  a  general  ground  denying  the  settle- 
ment altogether,  it  must,  I  think,  be  taken  that  the  facts  not  specifically 
denied  are  admitted:  if  not,  the  specific  statements  are  not  only  useless, 
but  a  trap  for  the  opposite  party.  It  is  contended  that  in  this  case  one 
piece  of  evidence,  namely,  the  former  order  of  removal,  was  conclusive 
by  itself,  and  therefore  it  was  superfluous  to  deny  the  others  specifically: 
but  I  do  not  admit  the  argument,  even  to  this  extent.  There  may  have 
been  a  good  order  of  removal  five  years  ago,  yet  no  settlement  now :  a 
subsequent  settlement  may  have  been  gained  in  a  third  parish.  There 
was  one  specific  ground  of  objection  relating  to  the  former  order,  namely, 
that  no  copy  of  it  was  served,  though  it  was  in  evidence  before  the  remov- 

(a)  See  Regiu  v.  Binnington,  8  Q.  B.  421. 
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ing  justices :  and  this  might  lead  the  respondents  to  '''suppose  that  p^^ 
the  effect  of  the  order  would  be  contested  on  that  ground  only.  At  '- 
all  events,  I  stand  on  the  importance  of  adhering  to  the  general  rule : 
if  it  could  be  departed  from  on  the  grounds  suggested,  the  same  might 
haye  been  done  in  other  cases  where,  among  specific  objections,  something 
in  itself  conclusiye  has,  bj  neglect,  remained  unprotested  against  and  we 
have  held  that  then  it  could  not  be  disputed  under  a  general  head  of 
objection,  though  the  appellants  might  well  ha?e  asked  how  it  could  be 
Biq>posed  that  they  meant  to  admit  that  fact  when,  by  doing  so,  the 
denial  of  every  other  was  rendered  useless. 

Erle,  J.  I  have  had  much  doubt,  but  do  not  feel  it  my  duty  to  differ 
in  decision  from  the  rest  of  the  Court.  It  is  very  important  to  give 
effect  to  the  language  of  parties  according  to  the  ordinary  meaning  of 
words :  and,  when  appellants  state  as  their  objection  that  there  is  «  not 
any  settlement,"  it  is  difficult  to  construe  that  as  meaning,  « I  admit  that 
there  is  a  prim&  facie  settliement,  but  I  am  going  to  show,  by  adding 
some  facts,  that  there  is,  in  effect,  no  settlement."  It  is  not  easy  to  say 
that  a  total  denial  shall  be  construed  to  be  any  admission  as  to  any  part. 
I  think  we  ought  not  to  reason  in  this  manner  from  a  particular  portion 
of  the  document,  but  should  look  at  the  whole.  If  the  question  had  been 
confined  to  principle  only,  I  should  have  differed  from  the  decision  my 
brothers  have  arrived  at.  But  a  series  of  cases  agrees  with  that :  a^d 
certainly  the  objections  in  this  instance  are  so  framed  as  to  give  ground 
for  arguing  that  the  general  denial  was  not  meant  to  put  in  issue  all  the 
specific  facts ;  for  the  appellants,  after  the  general  ground  of  appeal,  go 
on  to  deny  relief,  chargeability,  and  other  '''matters,  and  to  dispute  p^.. 
the  sufficiency  of  evidence ;  but,  as  to  the  very  order  of  removal  of  ^ 
October,  1889,  they  do  not  specifically  say  that  there  was  no  such  order, 
but  only  that  no  copy  of  it  was  served.  Therefore  the  case  does  perhaps 
come  within  the  construction  which  has  been  adopted  on  former  occa- 
sions. I  am  only  anxious  to  say,  as  this  matter  comes  within  a  jurisdic- 
tion which  is  passing  from  this  Court,  that,  in  exercising  it,  the  principle 
ought  to  be  followed  out,  of  so  construing  these  documents  as  to  give 
effect  to  the  intention  of  the  litigant  parties,  collected  from  the  instru- 
ment as  a  whole.  Order  of  sessions  confirmed.(a) 

(a)  See  the  four  preceding  eaaai.  Alio,  M  lo  paitionlwity  in  grounds  of  appeal,  Re^na  «w 
Witham,  p.  88,  poet;  Begina  «.  Si  Margart^  Leieeiter,  p.  98,  port;  Bagina  «.  Pott  Shrigleji  pw 
J43,  poet;  and  Begina  v.  Baling,  p.  178,  note  (a),  poeU 
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The  following  cases,  as  far  as  p.  103,  inclusive,  relating  chiefly  to  the 
caption  of  examinations  before  removing  justices,  are,  on  that  account, 
placed  together.(a) 

The  QUEEN  v.  The  Inhabitants  of  ST.  THOMAS,  NEW  SARUM. 

[cTidy  12,  1848.] 

Where  ad  ezunination,  on  wUdi  an  order  of  remonl  if  fomded,  aliowi  no  oomplminty  either  la 
the  hody  or  by  the  Oftption,  the  order  most  bo  qnnihed  on  appeal,  if  the  objection  be  properly 
taken. 

Although  the  order  itielf  show  a  complaint 

On  appeal  against  an  order  of  two  justices,  removing  Priscilla  Robins 
and  her  four  children  from  the  parish  of  St.  Thomas,  in  the  borough  of 
New  Sarum,  to  the  parish  of  Melcombe  Regis,  in  Dorsetshire,  the 
Recorder  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  a 
case,  which  was  stated  substantially  as  follows. 

^f.^^  '^'The  order  of  removal  was  made  upon  the  examination  of  Priscilla 
-"  Robins  alone,  which  was  headed :  «  The  examination  of  Priscilla 
Robins,  at  present  residing  in  the  parish  of  St.  Thomas,  widow,  in  the 
borough  of  New  Sarum,  touching  the  place  of  her  legal  settlement ;  taken 
on  oath  before  us,  two,"  &c.,  "  acting  in  and  for  the  said  borough,  of 
this  20th  day  of  July,  A.  n.  1846 :  who,  upon  her  oath,  saith,"  &c.  The 
examination  then  set  forth  the  facts  relied  upon  as  showing  a  settlement 
in  the  appellant  parish.  It  was  signed  by  the  pauper :  the  jurat  was 
only :  « sworn  before  us,  Wm.  Brownjohn,  E.  C.  P.  Helsey."  There 
was  no  other  examination  taken ;  nor  was  there  any  reference  to  any 
other.     The  order  of  removal  was  as  follows. 

«  Borough  of  New  Sarum,  to  wit.  To  the  overseers  of  the  poor  of," 
&c.,  (of  St.  Thomas,  and  of  Melcombe  Regis).  <<  Whereas  complaint 
hath  been  made  unto  us,  whose  names  are  hereunto  set  and  seals  afiixed, 
being  two  of  Her  Majesty's  justices  of  the  peace,  acting  in  and  for  the 
said  borough  of  New  Sarum,"  <<  by  the  overseers  of  the  poor  of  the  said 
parish  of  St.  Thomas,  That  Priscilla  Robins,"  &c.  The  order  then 
recited  the  complaint  (on  which  nothing  further  turns),  adjudged  the 
settlement,  and  directed  the  removal.  <<  Given  under  our  hands  and 
seals,  the  27th  day  of  July,  a.  n.  1846.  Wm.  Brownjohn,  (L.S.)  E. 
0.  P.  Kelsby,  (L.S.)" 

At  the  trial  of  the  appeal,  the  appellants  relied  on  the  following  (their 
third)  ground  of  appeal.  «  That  the  examination,  on  which  the  said 
order  is  made,  is  bad,  inasmuch  as  it  did  not  appear  by  the  saiid  exami- 
nation, or  the  caption  thereof,  that  the  examination  was  taken  upon  the 
complaint  of  the  overseers  of  the  poor,  or  of  the  churchwardens  and 
overseers  of  the  poor,  of  the  said  parish  of  St.  Thomas."    And,  in  sup* 

(a)  See  also,  as  to  captions,  Regina  «.  Ellesmere,  antd,  p.  19,  Reg^na  v.  Ooole,  p.  172,  post^ 
Eigiaa  v,  Ealing,  p.  178,  note  (a),  post^  and  Regina  v.  Chatiiam,  p.  180,  note  (a),  post 


12  ADOLPHUS  k  ELLIS.  N.  S.  66 

port  of  *this  objection,  they  cited  Begina  v.  Molesworth,  9  Q.  B.  -^.. 
65.  The  respondents  contended  that,  the  complaint  of  the  over-  ^ 
seers,  which  is  essential  to  give  the  justices  jurisdiction  to  remove,  being 
fiolly  stated  in  the  order  of  removal  to  have  been  made  to  them,  that 
was  su£Bcient,  without  such  a  statement  appearing  also  in  the  examina- 
tion. The  Becorder  held  the  objection  fatal,  and  quashed  the  order  of 
lemoral,  subject  to  the  opinion  of  this  Court  upon  the  point.  If  the 
Court  should  be  of  opinion  that  the  decision  of  the  Becorder  was  correct, 
the  order  of  sessions  was  to  stand  confirmed :  if  otherwise,  to  be  quashed, 
and  the  order  of  removal  confirmed. 

The  case  was  argued  in  Easter  term,  1848.(a) 

Hodges  and  Paahleyj  in  support  of  the  order  of  Sessions.  The  ques- 
tion is  whether  Begina  v.  Batclifie  Culey,  9  Q.  B.  18,  and  Begina  v, 
Molesworth,  are  to  be  overruled.  It  will  be  contended  that  these  cases 
are  iU  decided:  but  where  is  such  an  argument  to  stop?  Surprise  was 
felt  at  the  decisions  in  Begina  v.  Ecclesall  Bierlow,  11  A.  &  E.  607,  and 
Begina  v.  Lydeard  St.  Laurence,  11  Id.  616:  and  these  cases  have 
unquestionably  led  to  consequences  which  have  been  lamented,  and  which 
it  has  been  often  proposed  to  obviate  by  express  statute :  (b)  but  the  deci- 
sions have  been  adhered  to  in  a  large  class  of  cases :  and  the  principle  of 
abiding  by  decisions  has  been  thought  safer,  especially  in  *qu^stions  p^.^ 
arising  upon  the  poor  law,(tf)  than  a  continual  recurrence  to  first  ^ 
principles.  But  the  decisions  in  the  first  two  cases  may  be  supported,  it 
will  perhaps  be  argued  that  the  examination  itself  need  not  be  in  writing; 
and  there  are  some  expressions  in  Bex  v.  Eriswell,  8  T.  B.  707,  which 
might  have  suggested  a  doubt  on  this  point  in  the  former  state  of  the  law. 
But,  as  Stat.  4  &  5  W.  4,  c.  76,  s.  79,  requires  that  a  copy  of  the  exami- 
nation shall  be  sent,  it  must  now,  at  any  rate,  be  in  writing :  Wilson  v. 
Nightingale,  8  Q.  B.  1034,  and  Earl  of  Harborough  v.  Shardlow,  7  M.  & 
W.  87,  support  this  inference.  [Wightman,  J.  Is  the  examination  like 
an  affidavit.  Could  a  pauper  be  indicted  for  perjury  in  swearing  it  T]  In 
Begina  v.  Botherham,  8  Q.  B.  776,  it  appears,  from  the  marginal  note, 
to  have  been  held  that  an  examination  need  not  show  a  complaint.  That 
point,  indeed,  was  taken,  and  argued;  and  the  order  made  on  the 
examination  was  upheld :  but  the  Court  seems  to  have  omitted  to  pro- 
nounce any  express  decision  upon  it.  And  there  the  magistrates  had 
made  an  order,  which  it  was  sought  to  quash  by  certiorari  because  a 
statement  of  the  complaint  did  not  appear  in  the  examination  returned  to  the 
certiorari :  that  could  only  raise  a  question  whether  the  magistrates  ought 
not  to  have  inserted  the  complaint  in  the  examination,but  could  be  no  ground 
for  quashing  the  order  of  removal  on  certiorari,  no  case  being  stated. 
Besides,  the  objection  there  was  rather  that  the  body  of  the  examination 

(a)  Maj  3d.    Before  Lord  DxmfAir,  C.  J.,  VAmBOV,  Wigstmah,  and  Eblb,  Ja. 
(&)  See  BOW  •tat.  11  k  12  Yiot  o.  81  (Royal  Aueiit»  22d  July,  1848) ;  sect  8;  where,  in  the  last 
Bile,  the  eomraa  aeems  to  be  wrongly  placed,  at  "raisei^  initead  of  "to." 
(e)  See  Crease  v.  Sawle,  2  Q.  B.  862,  885,  6. 
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did  not  show  a  complaint :  (a)  the  distinction  between  the  caption  and  the 
body  of  a  document  is  pointed  out  by  Pattesok,  J.,  in  Rex  t;.  The 

*591  *^^'*s^^'^s  °^  ^^^  Norwich  and  Watton  Road,  5  A.  &  E.  563,  679 ; 

^  which  case  is  so  far  illustrated  by  Taylor  v,  Clemson.(6)  The  com- 
plaint, indeed,  need  not  be  on  oath;  Rex  t^.  Standish  cum  Langtree,  Burr. 
S.  C.  150:'  nor  need  it  be  in  writing.(<?)  But,  on  the  other  hand,  the 
order  must  show  a  complaint  by  the  parish  officers :  Weston  Rivers  v, 
St.  Peter's  in  Marlborough,  2  Salk.  492.  It  will  probably  be  attempted^ 
on  the  other  side,  to  show  that  the  order  may  be  looked  to  in  order  to 
supply  the  want  of  jurisdiction  apparent  on  the  face  of  the  examinations; 
but  the  examination  on  which  the  order  is  founded  must  itself  show  juris- 
diction, like  an  affidavit ;  Regina  v.  Bloxham,  6  Q.  B.  528 :  though  it  ia 
otherwise  in  affidavits  sworn  before  a  judge  at  chambers.((2)  The  strict- 
ness with  which  it  is  required  that  examinations  should  completely  show 
all  proper  matter  without  intendment  appears  from  Regina  v.  Wymond- 
ham,  2  Q.  B.  541,  and  Regina  t^.  Sherbum,  2  Id.  545,  note  (a).(e)  In 
Regina  v.  Molesworth,  9  Id.  65,  it  was  suggested  that  a  complaint  must 
be  inferred  from  the  fact  of  the  examinations  having  been  taken :  but 
that  is  to  support  jurisdiction  by  the  presumption  omnia  rtti  esse  acta^ 
which  is  contrary  to  the  rule  stated  by  Holboyd,  J.,  in  Rex  v.  All  Saints, 
Southampton,  7  B.  &;  C.  785,  790,  and  always  considered  as  the  law  on 
this  point. 
^^^^      ^Montague  Smith  and  Bethune  Bayly ^  contr&.     The  Court  had 

-■  to  decide,  in  Regina  v.  Rotherham,  3  Q.  B.  776,  whether  or  not  it 
was  necessary  that  an  examination  should  show  a  complaint ;  and  they 
decided,  after  deliberation,  that  the  order,  founded  on  an  examination 
which  would  have  been  bad  if  this  were  necessary,  was  good.  Certainly, 
Regina  t^.  Molesworth,  9  Q.  B.  65,  is  a  decision  to  the  contrary :  but  that 
was  not  a  considered  judgment ;  and  the  argument  appears  to  have  been 
short,  and  not  to  have  noticed  Regina  v.  Rotherham.  The  examination 
is,  not  the  evidence  itself,  but  the  note  of  the  magistrate  who  receives  it 
Regina  v.  All  Saints,  Southampton,  7  B.  &  C.  785,  is  inapplicable:  there, 
as  Batley,  J.,  pointed  out,  the  statute  (22  G.  3,  c.  4)  alone  gave  a  judi- 
cial character  to  the  examination ;  and,  without  that,  the  examination 
could  not  have  been  evidence.  But  the  examination  of  a  pauper  is  not 
evidence,  even  after  his  death ;  Rex  v.  Ferry  Frystone,  2  East,  54,  Rex 
i;.  Abergwilly,  2  East,  63.  If  the  rule  contended  for  on  the  other  side 
were  correct,  it  would  be  necessary  to  show,  on  the  caption,  not  simply 
the  fact  of  complaint,  but  a  complaint  alleging  everything  wbich 
authorized  an  adjudication  of  settlement  and  removal.  The  doctrine 
in  truth  seems  to  have  originated  in  a  notion  of  some  analogy  between 
an  examination  and  an  affidavit :  but  no  such  analogy  exists ;  for  the 

(a)  8  Q.  B.  783,  4.    See  the  6th  ground  of  Appeal,  p.  786,  note  («). 

(6)  2  Q.  B.  978,  In  Exeh.  Ch. ;  affirmed  in  Dom.  Proo. ;  Tajlor  v.  Clemeon,  11  CI.  k  7.  610. 

(e)  Reginft  v.  Bedinghun,  5  Q.  B.  658. 

{d)  Bmpey  «.  King,  13  IL  A  W.  619.    See  Graham  v.  Inglebj,  1  Ezeh.  651. 

(«)  And  Me  Begin*  «.  The  Beoorder  of  Leeds,  ib.  547. 
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affidayit  has  a  validity  of  itself  which  is  founded  merely  upon  its  being 
taken  before  an  authorized  functionary.  It  would  be  enough  to  head 
the  examination  <<  copy  of  examination  on  which  the  order  of  removal 
of  A.  B.  is  made."  But,  even  in  an  affidavit,  a  general  '''state-  p^^^ 
ment  of  authority  is  sufficient,  under  stat.  23  G.  2,  c.  11,  s.  1 ;  ^ 
Rex  V.  Callanan,  6  B.  &  C.  102.  Cfur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  in  this 
and  several  following  ca8es(a)  involving  similar  points.  His  Lordship 
stated  that  the  majority  of  the  Court  adhered  to  the  decision  in  Regina 
9.  Molesworth,  9  Q.  B.  65 ;  but  that  Erle,  J.,  held  a  different  opinion. 
His  Lordship  then,  as  to  the  present  case,  said : 

In  this  case  the  objection  to  the  caption  was  held  fatal.  The  sessions 
were  right  in  so  deciding.  Order  of  sessions  confirmed.(i) 

o)  Sea  the  e»aM  next  following  m  fkr  m  p.  96. 
(i)  The  foUowing  caeo  wms  decided  immediately  after  that  in  the  text 

The  QUEEK  v.  The  Inhabitante  of  HOLTWELL.    July  12, 1848. 

Where  ezaminatione,  on  which  an  order  of  remoTal  ia  foonded,  ihow  no  eomplaint^  either  in  the 
body  or  by  way  of  caption,  the  order  muit  be  qnaahed  on  appeal  if  the  objection  be  properly 
taken.  Although  the  order  itself  show  a  complaint,  and  redte  that  the  Jutioea  hare  examined 
vitneeaei  of  the  tame  namee  aa  those  lobecribed  to  written  examinations. 

Ov  appeal  against  an  order  of  two  Justices,  remoTing  William  Barma,  his  wife  and  children, 
from  the  parish  of  Llanbeblig,  in  Camarronshire,  to  the  parish  of  HolyweU,  in  Flintshire,  the 
sessions  eoniirmed  the  order,  sabject  to  the  opinion  of  this  Court  upon  a  ease,  which,  so  fiitr  as 
relates  to  the  point  decided,  was  as  foUows. 

The  ease  set  oat  the  examinations  on  which  the  order  of  remoTal  was  made.  That  of  Jane 
Barma,  mother  of  the  paaper,  W.  Barma,  commenced  as  foUowa 

« County  of  Camarron  (to  wit).  The  examination  of  Jane  Barma,  of,"  Ac.,  "tonehing  the 
place  of  legal  settlement  of  WiUiam  Barma,  nailor,  taken  on  oath  before  ns,  two  of  Her  Mi^es- 
ty's  JQstices  of  the  peace  for  the  said  connty,  this  2l8t  day  of  February,  in  the  year  of  our  Lord 
1846.  Who,  upon  her  oath,  suth,"  Ac.  The  examination  then  stated  facts  relating  to  the  al- 
leged settlement  *'  Taken  and  sworn  before  us,"  followed  by  two  signatures.  The  examinant 
also  signed.    The  other  examinations  appeared  to  correspond  in  form  with  the  abore. 

The  third  ground  of  appeal  was :  That  the  examinations  are  bad,  Ac,  on  the  lace  thereof 
beeause  ihey  Mrerally  fail  and  omit  to  show  that  they  were  severally  taken  upon  or  after  tLe 
making  of  such  complaint  of  the  ^churchwardens  and  orerseeis  of  Llanbeblig,  to  the  jus- 
taees  who  made  the  said  last-mentioned  order,  as  in  the  said  order  is  set  forth.    And  that     [*62 
they  fail,  on  the  &ce  thereof,  to  show  that  they  were  taken  in  any  matter  touching  which 
the  said  josttces  had  any  jurisdiction  to  administer  an  oath,  and  to  take  the  eaid  examinations. 

Upon  the  trial  of  the  appeal,  it  was  contended  that  the  examinations  were  defeotiTe,  because 
they  did  not  show,  upon  the  ikce  of  them,  that  they  were  taken  on  the  complaint  of  the  chnrolu 
wardens  and  oTerseers  of  LlanbebUg :  that  the  jurisdiction  of  the  Justices  did  not  appear  in  or 
spon  the  face  of  the  sud  examinations;  and  that  they  did  not  H»pear,  on  the  face  of  them,  to 
have  been  takfcn  in  the  county  of  Camarron. 

Three  questions  were  stated  for  the  opinion  of  this  Court,  of  which  the  second  only  was  mate- 
rial to  the  point  decided;  namely:  Whether  the  examinationa  were  respectiTcly  sniBcient  in  law 
to  support  the  order:  if  not,  the  order  of  sessions  was  to  bo  quashed  generally,  and  the  order 
of  removal  quashed,  with  espedal  entry  "quashed  not  on  the  merits,"  or  otherwise  as  this  Court 
might  direct. 

The  order  of  remoTal  waa  not  aet  out  in  the  eaae,  but  waa  returned  to  the  certiorari.  It  waa 
directed  to  the  overseers  of  the  two  parishes,  and  was  as  follows :  <'  County  of  Canarvon,  to  wit. 
Whereas  complaint  has  been  made  unto  us,  whose  names  are  hereunto  set  and  seals  affixed,  being 
two  of  Her  Msjesty's  Justices  acting  in  and  for  the  said  county  of  Carnarvon  (one  whereof  being 
«r  the  quorum),  by  the  churchwardens  and  overseers  of  the  said  parish  of  LlanbebUg,  that  Wil- 
Ban  Bazma»*  Ac    Then  followed  the  oomplaint  in  the  uanal  form :  and  the  order,  « We  the  said 
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jasttces,  upon  dne  proof  thoreof^  m  well  by  examloMioii  of  witnetaof,  to  wit  of  Jano  Banna,* 
Ac.  (naming  all  the  witnoMOs  whoae  ezaminationB  were  taken),  ^npon  oath,  or  otherwifle,  and 
upon  due  oonsideratton,"  Ae.  (acyndging  the  Bettlement  and  direoting  the  remoral).  "  Qirtn 
under  oar  hands  and  sealay"  Ao.  (Slet  February,  1846).  To  this  were  added  Uie  aignatares,  with 
seals,  of  persons  whose  names  were  the  same  as  those  of  the  persons  before  whom  the  examine 
tions  purported  to  be  taken. 

The  case  was  argued  on  April  20th  and  May  3d,  1848,  before  Lord  Dkhmah,  C.  J.,  and  Pattb- 
BOX,  WiGHTXAir,  and  Brlb,  Jb. 

WcU9on,  in  support  of  the  order  of  sessions.  In  Regina  v.  Molesworth,  9  Q.  B.  65,  it  wbb  not 
pointed  out  thAt  Uie  order  of  remoTal  appeared  to  be  made  iqwn  due  oomplaxnt.  Here  the  order 
was  so  made ;  and  the  whole  forms  one  proceeding.  The  witnesses  whose  examinations  were 
sent  up  appear  by  the  order  to  have  been  those  upon  whose  CTidenee  the  order  was  made. 
[WiGBTMXir,  J.  How  do  we  see  that  Uie  ezaminadons  were  not  taken  before  the  complaint  was 
made  ?]  The  object  of  the  legislature,  in  sect  79  of  staL  4  A  5  W.  4,  c  76,  was  merely  to  aecure 
to  the  appellant  parish  ftQl  knowledge  of  all  that  took  place  at  the  time  of  ^making  the 
*681   order  of  remoTal :  the  examinations  are  not  technically  steps  in  a  legal  proceeding. 

Towuendf  contriL  Bach  examination  must  be  good  of  itself;  and  the  order  cannot  be 
connected  with  any  of  them ;  Regina  v.  Shipston  upon  8tour,  6  Q.  B.  119.  The  order  in  Regina 
V.  Molesworth,  9  Q.  B.  65,  showed  a  good  complaint  If  the  examination  were  not  taken  upon 
due  complaint,  Uie  witness  could  not  be  indicted  for  peijury.  [Brle,  J.  The  pexjury  for  which 
he  would  be  indieted  would  be  Uiat  which  he  committed  by  his  erldence  giTcn  orally.]  The 
ease  rather  Vesembles  that  of  an  aAdaTi<^  which  must  be  properly  headed.  [WioimrAir,  J.  Moat 
the  examinant  sign  the  examination?]  In  Regina  v.  Rotherham,  3  Q.  B.  776,  there  was  no  ex- 
press decision  on  this  point  Rex  «.  All  Bunts,  Southampton,  7  B.  A  C.  785,  shows  that  nothing 
will  be  intended,  to  create  Juriadietion.  Cur.  adv,  wit 

Lord  Dbhmah,  CL  J.,  qb  this  day,  after  pronouncing  the  judgment  in  the  text,  said :  In  thia 
case  the  same  objection  wbb  OTemled ;  and  we  think  that  the  sessions  were  wrong. 

Order  of  sessions  quashad. 


The  QUEEN  v.  The  Inhabitants  of  ADDINGHAM.    July  12. 

In  the  caption  of  an  examination  before  remoying  justices,  tiie  recited  complaint  of  the  oTerseera 
is  sufficient^  if  it  state  thst  the  paupers  haye  oome  to  inhabit  and  are  chargeable,  without  add> 
ing  that  they  are  not  settled  and  do  not  produce  a  certificate. 

On  appeal  against  an  order  of  justices  for  removing  Dennis  Tiplady 
and  his  wife  and  two  children  from  the  township  of  Timble  Grreat  to  the 
parish,  township  or  place  of  Addingham,  both  in  the  West  Riding  of 
Yorkshire,  the  sessions.  Midsummer,  1846,  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

The  examinations  were  as  follows. 
''West  Riding  I  The  examination  of  Dennis  Tiplady,  of  the  township  of 
of  York!""  J  Timble  Great,  in  the  *said  Riding,  labourer,  touching  the 
♦A11  P^^^®  ^^  ^^  ^^^  legal  settlement,  and  the  settlement  of  Hannah  his 
^  wife  and  their  two  children,  namely,  Richard  and  William,  taken 
upon  oath,  at  Otley,  in  the  said  Riding,  the  5th  day  of  January,  1846, 
before  Francis  Hawksworth  Franks  and  Francis  Billam,  Esquires,  two 
of  Her  Majesty's  justices  of  the  peace  for  the  said  Riding,  upon  the 
hearing  of  the  complaint  of  the  overseers  of  the  poor  of  the  said  township 
of  Timble  Great,  this  day  made  before  us,  the  said  justices,  that  the  said 
Dennis  Tiplady  and  his  said  wife  and  two  children  had  come  to  inhabit 
in  the  said  township  of  TinMt  Qreatf  and  had  became  and  were  note 
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aetuatty  chargeable  to  and  in  the  receipt  of  relief  from  and  out  of  the 
parochial  fonds  of  the  same  township.  Who  upon  his  oath  saith,"  &;c. 
(The  contents  of  the  examinations  are  not  material.) 

Then  followed  the  examination  of  Ann  Petty,,  having  a  caption  like 
the  preceding,  and  the  same  verbatim,  from  the  words  <<  upon  the  hear- 
ing/* to  «  funds  of  the  same  township."  <<  Who  upon  her  oath  saith,'* 
fcc. 

The  only  ground  of  appeal  now  material  was :  <<  That  the  said  exami- 
nation on  which  the  said  order  was  made  is  bad  on  the  face  thereof.'' 

At  the  trial,  the  appellants  relied  on  the  above  ground  of  appeal,  and 
objected  that  the  caption  of  the  examination  was  insufficient,  «  because 
it  did  not  appear  by  such  caption  that  the  complaint  mentioned  in  such 
caption  alleged  that  the  said  D.  Tiplady  was  not  settled  in  the  said 
township  of  T.  G.,  or  that  he  had  not  produced  a  certificate  acknowledg- 
ing that  he  was  settled  elsewhere."  The  respondents  contended  that, 
even  if  the  objection  was  valid,  it  could  not  be  taken  under  the  above 
stated  ground  of  appeal.  The  sessions  *held  the  ground  of  appeal  -^^. 
sufficient  to  let  in  the  objection,  subject  to  the  opinion  of  this  ^ 
Court.  And  they  overruled  the  objection  to  the  examination,  subject  to 
the  opinion  of  this  Court ;  and,  after  hearing  the  merits  of  the  appeal, 
confirmed  the  order. 

If  this  Court  should  be  of  opinion  that  the  examination  was  insufficient 
for  the  reasons  above  stated,  and  that  the  appellants  were  in  a  situation, 
under  the  said  ground  of  appeal,  to  raise  the  objection,  the  order  of 
removal  and  order  of  sessions  were  to  be  quashed :  otherwise,  to  stand 
confirmed. 

The  case  was  argued  in  Easter  term  1848.(a) 

J2.  Hall  and  Overend,  in  support  of  the  order  of  sessions.  First:  This 
case  differs  from  Regina  v,  Molesworth,  9  Q.  B.  65,  because  here  the 
caption  states  a  complaint  of  the  overseers,  namely,  that  the  paupers 
have  come  to  inhabit  in  their  township,  and  are  chargeable.  It  was 
unnecessary  to  allege  that  they  were  not  settled  or  certificated.  That 
circumstance  is  material  under  stats.  13  &  14  Car.  2,  c.  12,  and  35  G.  8, 
c.  101 :  but  the  justices  had  jurisdiction,  under  particular  circiunstances, 
to  examine  and  remove  persons  not  having  means  of  support,  before 
the  legislature  had  made  provision  for  removing  to  a  place  of  settlement 
or  allowing  residence  under  a  certificate.(()  And,  under  the  present 
law,  the  authority  to  bring  paupers  before  justices  to  be  examined  does 
not  depend  upon  their  having  no  settlement  in  the  place.  The  overseers 
are  not  Necessarily  informed  on  that  point ;  nor  can  they  enforce  r^r^r, 
an  answer  respecting  it.  They  take  the  pauper  before  justices  to  ^ 
have  the  fact  inquired  into.    All,  therefore,  that  can  be  looked  for,  m 

(a)  M»7  3d.  Before  Lord  DmncAir,  C.  X,  Pattsson,  WiaBTXAir,  and  EblBi  Je. 

{h)  HaU  referred  to  sUte.  39  Elii.  c.  4,  43  BUx.  e.  S,  LMnb.  Biren.  (ed.  1619),  304,  B.  %  o.  7» 
DiilL  Jvft  (ed.  16«6)»at.Po0r(o.4O),aiidie0fiMeaii4Fiva»<»iiit(o.47).  fie«  IN0I.P.L.M8  k 
Mq.  4thed. 
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the  first  instance,  is  that  the  overseers  make  a  complaint.  That  the 
pauper  is  or  is  not  settled  or  removable  is  the  result  of  the  examination, 
not  the  ground  on  which  it  is  instituted.  Consistently,  therefore,  with 
Regina  v.  Molesworth,  9  Q.  B.  65,  these  examinations  may  be  held  good. 
But,  further,  in  that  case  it  seems  to  have  escaped  observation  that  the 
examination  is  not  an  independent  document,  like  an  affidavit,  but  one 
of  several  steps,  beginning  with  the  complaint  and  ending  with  the  order 
of  removal.  The  order,  when  made,  recites  the  complaint  of  the  parish 
officers ;  but  the  complaint  need  not  be  preferred  in  writing  in  the  first 
instance ;  nor  need  it  appear  in  the  body  of  the  examinations ;  Regina 
V.  Rotherham,  3  Q.  B.  776,  783,  4.  When  the  order  is  duly  made,  the 
jurisdiction  appears  by  that ;  and  then  it  is  to  be  concluded  that  the 
steps  were  regular ;  Rex  v,  Whiston,  4  A.  &  E.  607.  In  Regina  v. 
Molesworth  the  argument  in  support  of  the  order  was  that  the  examina- 
tions must  be  presumed  to  have  been  made  on  proper  complaint ;  a  posi- 
tion which  it  is  unnecessary  to  contend  for.  Before  stat.  4  &  5  W.  4,  c. 
76,  it  was  not  absolutely  necessary  that  removing  justices  should  draw 
up  the  examinations  in  writing,  though  both  justices  were  bound  to  be 
present;  Rex  v.  Coin  St.  Aldwin's,  Burr.  S.  C.  136.  Writing  them 
down,  in  the  manner  now  practised,  makes  it  certain  that  both  have  heard, 
and  also  effects  the  object,  contemplated  by  stat.  4  &  5  W.  4,  c.  76,  s.  81, 
*fi7l  ^^  limiting  the  inquiry  at  ^sessions :  but  in  other  respects  they 
-'  have  no  character  of  a  judicial  document,  more  than  a  Judge's 
notes,  or  depositions  taken  by  a  justice  in  a  case  of  misdemeanor,  which, 
before  stat.  7  G.  4,  c.  64,  were  not  recognised  as  evidence ;  Rex  v.  Paine, 
1  Salk.  281 ;  or  the  examination  of  a  prisoner,  which  may  be  proved  by 
oral  evidence  if  the  written  statement  be  inadmissible  on  account  of  an 
irregularity:  Rex  v.  Reed,  M.  &;  M.  403;  Rex  v.  Tarrant,  6  Car.  &;  P. 
182.  No  legal  authenticity  can  be  given  to  such  writing  by  a  caption  : 
it  serves  only  to  identify  the  subject  of  inquiry.  An  indictment  is  acted 
upon  long  before  any  caption  is  prefixed.  In  Bere  and  Chitty's  edition 
of  Burn  (1845),  tit.  PooTy  vol.  iv.  p.  1378,  a  form  of  examination  is  given, 
stating,  in  the  caption,  a  complaint  touching  the  chargeability  and  settle- 
ment of  paupers ;  in  4  Bum,  D'Oyly  and  Williams's  edition  (1836),  p. 
1176,  there  are  forms,  omitting,  like  that  in  Regina  v.  Molesworth,  9  Q. 
B.  65,  any  mention  of  a  complaint  in  the  caption.  A  form,  with  the 
same  omission,  is  found  in  3  Arch.  Just.  P.  551,  4th  ed.  In  editions  of 
Bum  and  in  treatises  on  the  Poor  Law,  of  earlier  dates,  it  has  not  been 
thought  necessary  to  give  any  precedent  for  such  examinations.  In  Rex 
V.  Eriswell,  3  T.  R.  707,  and  in  Rex  v.  Ferry  Frystone,  2  East,  54,  the 
heading  of  the  examination  taken  before  justices  for  the  purpose  of  remo- 
val made  no  mention  of  a  complaint :  the  question  in  those  cases  was 
whether  such  examination  could  be  used  as  evidence  after  the  pauper  had 
died  or  become  insane ;  and  this  was  finally  determined  in  the  negative: 
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but  tlie  goodness  of  the  examination  *was  not  questioned.  The  only  p^^^ 
examination  set  out  in  Regina  v.  Rotherham,  8  Q.  B.  776,  has  no  '- 
mention  of  a  complaint  in  the  caption.  The  same  remark  applies  to  the 
first  examination  in  Regina  v.  Shipston-upon-Stour,  6  Q.  B.  119,  and  to 
those  in  Regina  v.  Leeds,  5  Q.  B.  916 ;  yet  the  jurisdiction  was  not  held 
to  be  incomplete  on  this  account ;  and  in  the  first-mentioned  case,  the 
Court  admitted  the  heading  to  be  free  from  objection,  except  on  a  dif- 
ferent point.  [Lord  Dsnman,  G.  J.  The  objection  was  not  taken. 
The  Court  did  not  mean  to  give  a  decision  upon  any  point  not  made  in 
argument.]  The  exactness  required  on  the  other  side,  in  stating,  on  the 
face  of  a  document  framed  in  due  exercise  of  an  ordinary  jurisdiction, 
every  circumstance  necessary  to  its  validity,  is  inconsistent  with  the  doc- 
trine laid  down  in  Regina  v,  Stainforth,  11  Q.  B.  66,  76,  7,  and  in  Bo- 
sanquet  v,  Woodford,  5  Q.  B.  810,  there  cited.  Secondly :  The  ground 
of  appeal  is  insufficient.  The  word  <<  examination,'' being  nomen  coUeo- 
tivum  (Regina  v.  Outwell,  9  A.  &  E.  886,  889,(a) )  may  perhaps  denote 
sufficiently  that  both  the  examinations  are  objected  to.  But  the  aver- 
ment, that  the  examination  <<  is  bad  on  the  face  thereof, '^  implies  a  kind 
of  general  demurrer  to  the  case  of  settlement  as  stated ;  and  it  was  so 
understood  in  Regina  t;.  Flockton,  2  Q.  B.  585.  It  gives  no  reasonable 
notice  of  an  objection  to  the  form  of  the  heading. 

J,  T,  Ingham  and  HamertoUy  contri.  First :  a  pauper's  examina- 
tion, at  least  since  stat.  4  &  5  W.  4,  c.  76,  is  not  such  an  authoritative 
document  as  has  *been  supposed  on  the  other  side.  Before  that  p^^^ 
statute  the  justices  were  not  obliged  to  take  an  examination  in  ^ 
writing,  though  they  might  and  were  accustomed  to  do  so.  The  practice 
is  recognised  by  the  statute,  and  the  continuance  of  it  made  obligatory ; 
for,  if  the  examinations  were  not  written,  copies  could  not  be  sent.  Then, 
a  written  examination  being  necessary.  Rex  v.  All  Saints,  Southampton, 
T  B.  &;  C.  785  (the  case  of  a  soldier's  examination  under  a  Mutiny  Act), 
shows  that  it  must,  on  the  face  of  it,  disclose  a  jurisdiction  in  those  who 
examine.  [Erle,  J.  In  that  case  it  seems  that  if  they  had  proved  the 
necessary  fact  by  extrinsic  evidence  it  would  have  been  sufficient.]  In 
Bex  v.  Ferry  Frystone,  2  East,  54,  the  examination  of  a  pauper  stating 
himself  to  be  settled  in  Ferry  Frystone  was  held  no  evidence  of  the  fact, 
as  against  the  inhabitants  of  that  parish,  the  taking  of  such  examination 
not  having  been  followed,  at  the  time,  by  any  proceeding  to  which  they 
were  parties :  and  two  Judges  came  to  a  similar  decision  under  the  same 
circumstances  in  Rex  v.  Eriswell,  8  T.  R.  707.  The  parishioners  were 
strangers  to  the  examination ;  but,  if  the  appeal  had  been  between  parties 
cognisant  of  that  proceeding,  the  same  opinion  might  not  have  prevailed; 
as,  if  the  pauper  himself  had  appealed,  which  he  might  have  done  (Rex 
9.  ELartfield,  Carth.  222,  Anonymous,  Comb.  478,  dictum  in  Comberbach), 
and  the  examination  of  a  witness  since  dead  had  been  produced  at  the 

(a)  And  Me  Bagiiw  «.  CrondaU,  10  Q.  B.  Zl%  8S1. 
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sessions.    The  policy  of  stat.  4  &  5  W.  4,  c.  76,  was  to  exact  a  full  dis- 
closure  of  the  proceedings  before  removing  justices,  in  order  that  the 
parishioners  whom  it  was  proposed  to  charge  might  *know  whether 
-'  thej  should  appeal  or  not.     For  this  purpose  it  ought  to  appear 
whether  or  not  the  examinations  were  taken  by  proper  authority,  so  that 
an  indictment  for  perjury  would  lie.   The  doctrine  laid  down  by  the  Court 
in  Reginav.  Shipston  upon  Stour,  6  Q.  B.  119  (where  the  decision  turned 
on  the  heading  of  an  examination),  fully  sanctions  the  view  now  taken. 
It  is  true  that  another  examination,  liable  to  the  present  objection,  was 
there  treated  as  valid ;  but  the  objection  was  not  raised  in  argument,  and 
does  not  appear  to  have  been  a  ground  of  appeal.   In  Regina  v.  Rother- 
ham,  8  Q.  B.  776,  the  only  question  as  to  statement  of  a  complaint  was, 
whether  the  making  of  a  complaint  ought  to  appear  as  part  of  the  evi- 
dence in  the  body  of  the  examination.    In  Regina  v.  Leeds,  5  Q.  B.  916, 
the  present  objection  was  not  raised:  and  Lord  Denman,  G.  J.,  in  deliver- 
ing jadgment,  admitted  the  importance  of  an  accurate  heading,  <<with 
regard  to  an  indictment  for  perjury,  and  for  the  purpose  of  showing  that" 
the  examination  <<  was  taken  in  a  matter  where  the  justices  had  jurisdic- 
tion."    These  cases  were  followed  by  Regina  v.  Ratcliffe  Culey,  9  Q.  B. 
18,  and  Regina  v.  Molesworth,  9  Q.  B.  65,  the  last  of  which  must  be 
overruled  directly,  and  the  first  in  effect,  if  the  present  objection  fails. 
It  has  been  suggested  on  the  other  side  that  the  jurisdiction  to  remove  by 
order  does  not  depend  on  stat.  13  &  14  C.  2,  c.  12 :  but,  in  4  Burn,  1121 
(ed.  D'Oy.  &  Wms.),  the  statute  of  Charles  is  mentioned  as  <<  that  upon 
which  all  the  orders  of  removal  are  or  ought  to  be  established."     Cole- 
BIBGE,  J.,  observed,  in  Regina  v.  Shipston  upon  Stour,  6  Q.  B.  125, 
^-^^  '''that  examinations  must  be  considered  as  strictly  as  orders  in  all 
^  that  relates  to  jurisdiction.  Now  the  form  of  an  order,  according  to 
the  precedent  in  Burn,  showing  a  complaint  by  the  overseers  that  paupers 
have  come  to  inhabit  without  having  gained  a  settlement,  is  recognised  by 
Lord  Denman,  G.  J.,  in  Regina  v.  Rotherham,  3  Q.  B.  787,  as  <<  estab- 
lished by  the  usage  of  very  near  a  century."     It  is  true  that  stat.  13  k 
14  C.  2,  c.  12,  s.  1,  does  not  expressly  state  what  the  complaint  of  the 
overseers  must  be ;  but  the  context  shows  it  sufficiently.(a)     Their  com- 
plaint need  not  show  where  the  pauper  is  settled ;  but  it  may  allege  that 
he  is  not  settled  in  their  parish.    There  may  have  been  a  jurisdiction  to 
remove,  independent  of  the  statutes  regarding  settlement ;  but  the  juris- 
diction to  inquire,  as  exercised  in  the  ordinary  case  of  removal,  and  in  the 
present  instance,  does  depend  on  settlement,  and  on  stats.  18  &  14  C.  2,  c. 
12,  and  35  G.  3,  c.  101.   Lastly,  the  sessions  have  thought  the  ground  of 
appeal  sufficient  to  let  in  the  objection ;  and  they  are  the  proper  judges 
of  particularity.     The  heading  is  part  of  the  «  examination."     Regina 
V.  Flockton,  2  Q.  B.  535,  shows  that  an  objection  like  this  may  well  be 

(a)  To  show  that  a  legal  instnxment  was  not  always  deemed  soffioienUy  precise  when  it  olose^ 
followed  statutory  words,  they  cited  Rex  t.  Corden,  4  Burr.  2279 ;  Fletcher  v.  Calthrop,  6  Q.  ]k 
.S80;  and  Seth  lumec's  Ct«e»  0  Q.  B.  8«. 
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taken  on  a  general  ground  of  .f^ppeal :  and  the  doctrine  laid  down  in 
Begina  v.  Middleton  in  Teesdale,  10  A.  &;  E.  688,  and  Regina  v.  Bir- 
mingham, 8  Q.  B.  410, 421,  is  also  in  favour  of  the  appellants,  the  gene- 
ral objection  not  being  followed  by  specific  ones.  Our,  adv.  i^ult 
♦Lord  Denhak,  C.  J.,  now  delivered  judgment.  ^ 
In  this  case  the  complaint  of  the  overseers,  as  stated  in  the  head-  ^ 
ing  of  the  examinations,  alleged  that  the  paupers  had  come  to  inhabit  the 
parish  and  were  chargeable,  but  omitted  to  saj  (<not  being  settled,"  &;c. 
The  examinations  were  objected  to  on  that  ground ;  but  the  objection  was 
overruled  b  j  the  sessions.     And  we  think  the  case  does  not  come  within 
the  authority  of  Regina  v.  Molesworth ;  for  the  complaint  does  allege 
pauperism  and  chargeability,  and  is  therefore  one  which  would  properly 
lead  to  further  inquiry  before  the  removing  justices. 

Orders  confirmed.(a) 

(«)  8«e  the  preeadiog  sod  foUowing  eues,  from  p.  65  to  p*  103. 


The  QUEEN  v.  The  Inhabitants  of  EAST  STONEHOUSE.    July  12. 

The  cAption  of  ftn  examination  before  remoTing  joetioes  is  insaffleient  if  it  itate  only  a  eomplaitu 
of  t&c  einrcAiMiraiefM  and  overteer*  of  the  poor  of,  ^.,  "  iovAhing  Hu  Uj/tU  •eiilemeni  of"  the 
fmxper,  not  flirther  specifying  the  matter  of  complaint. 

Ok  appeal  against  an  order  of  Justices  for  removing  Jane,  the  wife  of 
Philip  Lowry  Chalk,  a  private  in  the  Royal  Marines  then  absent  from 
her,  and  Elizabeth,  &;c.,  her  children,  from  the  parish  of  East  Stonehouse 
in  Devonshire  to  the  parish  of  Endellion  in  the  county  of  Cornwall,  the 
sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  th^ 
following  case. 

It  did  not  appear,  on  the  face  of  the  order  of  removal,  that  the  said 
Jane  Chalk  and  her  said  children  had  not  resided  in  the  said  parish  of 
East  Stonehouse  for  five  '*'years  next  before  the  application  for  the  ^^m 
warrant  of  removal.     This  was  one  of  the  grounds  of  appeal,  ^ 

The  captions  of  all  the  examinations  were  in  the  following  form. 

<«The  examination  of  A.  B."  &c.,  <<  taken  on  oath,  upon  the  complaint 
of  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
East  Stonehouse,  before  John  Foote  and  John  Ingle,  Esquires,  two  of 
her  Majesty's  justices  of  the  peace  acting  in  and  for  the  county  of  Devon, 
this  30th  day  of  September,  1846,  touching  the  legal  settlement  of  Jane 
Chalk,  the  wifo  of  Philip  Lowry  Chalk,"  &c. 

The  appellants  relied  on  the  following  ground  of  appeal.  «That  the 
said  examinations  on  which  the  said  order  of  removal  is  founded  are 
severally  bad  on  the  face  thereof,  inasmuch  as  it  does  not  appear  on  the 
captions  to  the  said  examinations,  or  either  of  them,  that  any  complaint 
wMB  made,  by  the  said  churchwardens  and  overseers  of  the  poor  of  the 
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said  parish  of  East  Stonehonse  to  the  said  justices  who  made  the  said 
order,  that  the  said  J.  C.  and  her  three  chQdren  had  come  to  inhabit  in 
your  said  parish  of  East  Stonehonse  not  having  gained  a  legal  settlement 
there  nor  produced  any  certificate  owning  them  to  be  settled  elsewhere; 
nor  that  the  said  J.  C.  and  her  said  three  children  had  not  resided  in  the 
said  parish  of  East  Stonehonse  for  five  years  next  before  the  application 
for  the  said  warrant  or  order  of  removal ;  nor  that  the  said  J.  C.  and 
her  said  three  children  were,  at  the  time  of  the  said  application,  actually 
chargeable  to  your  said  parish  of  East  Stonehonse." 

The  question  for  the  opinion  of  this  Court  was,  whether  either  the 
order  or  the  examinations  were  bad  upon  the  grounds  respectively  above 
♦7di  ^***®^*  ^^  *^®y  *were,  or  if  either  of  them  was,  then  the  order 
-'  of  sessions  was  to  be  confirmed  and  the  order  of  removal  quashed, 
but  <<not  upon  the  merits."  If  neither  the  order  nor  the  examinations 
were  bad  upon  the  grounds  respectively  above  stated,  then  the  opinion 
of  the  Court  was  requested  on  the  following  facts.  (These  raised  a 
question  under  stat.  9  &  10  Vict.  c.  66,  s.  1,  as  to  the  completion  of  a  * 
five  years*  residence,  upon  which  the  court  gave  no  decision :  and  the 
arguments,  therefore,  are  not  reported.)    In  Easter  term,  1848,(a) 

Pashley  and  JE,  W,  Cox  supported  the  order  of  sessions,  and  contended 
that  the  caption  here,  not  even  stating  a  complaint  that  the  paupers  had 
come  to  inhabit  and  were  chargeable,  was  clearly  bad.  It  is  assumed  in 
the  judgment  of  this  Court  in  Begina  v.  Stainforth,  11  Q.  B.  66,  77, 
that  the  judges  who  decided  Bex  v.  All  Saints,  Southampton,  7  B.  &  C. 
785^  deemed  it  unnecessary  that  the  essential  fact  (of  the  soldier  being 
quartered  in  Southampton)  should  have  appeared  by  his  written  exami* 
nation:  but  Baylet,  J.,  says  there:  "At  all  events,  it  should  have 
appeared  on  the  face  of  the  examination  that  he  was  quartered  at  South* 
ampton  :"  and  Holrotd,  J.  uses  nearly  the  same  words.  In  Begina  v. 
Willats,  7  Q.  B.  516,  an  order  of  justices  with  a  defect  less  important 
than  that  now  in  question  was  held  insufficient.  The  complaint  of  charge- 
ability  is  the  very  point  on  which  the  jurisdiction  to  remove  depends  ; 
per  Lord  Hardwiokb,  C.  J.,  in  Bex  v.  Bourn,  Bur.  S.  C.  89,  43.  (The 
"^751  ^^^^  ^^  ^^^  ^argument  did  not  add  anything  material  to  those 
reported  in  the  two  preceding  cases.) 

W.  (7.  Rowe  and  Mowbray y  contr&,  contended  that  an  examination  for 
the  purpose  of  removal  was  a  mere  minute,  and  not  like  examinations 
and  depositions  in  felony  or  misdemeanor  taken  under  stat.  7  O.  4,  c. 
64,  to  which  a  certain  authority  attaches  if  they  are  drawn  up  according 
to  statute,  and  on  which,  therefore,  it  must  appear  th«*t  they  were  framed 
in  the  regular  exercise  of  jurisdiction :  That  at  all  events,  the  caption 
was  no  part  of  the  examination :  And  that  the  caption  here  did,  sub- 
stantially, disclose  such  a  complaint  of  persons  <<  coming"  <<to  settle"  as 

(a)  Mfty  6th.    Before  Lord  Dwkuas,  C.  J.,  Patisiov,  WiaBTMAH,  «ttd  Bbl%  Ji. 
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empowered  the  justices  to  act,  according  to  stat.  18  &  14  Car.  2,  c.  12, 
8. 1.     (The  rest  of  the  argument  is  anticipated  in  the  preceding  cases.) 

Our,  adv.  vtUt. 
Lord  DssniASy  C.  J.,  now  delivered  judgment  as  follows.  The  caption 
of  the  examinations  is  only  <<  upon  the  complaint  of  the  churchwardens 
and  overseers*'  <<  touching  the  legal  settlement''  of  the  paupers.  The 
sessions  quashed  the  order :  and  we  are  of  opinion  that  the j  were  right 
in  quashing,  though  they  appear  to  have  done  it  on  the  five  years'  clause. 

Order  of  sessions  confirmed.(a) 

(«)  See  the  pMcedliif  uid  fi»Qowing  omm  from  p.  55  to  p.  103. 


*The  QUEEN  r.  The  Inhabitants  of  GOMERSAL.    Juljf  12.  [*76 

In  tho  eaptioB  of  ao  exuninatioii  before  nmoTing  joiiioef^  it  ia  not  raffioient  to  state  that  nich 
ezaminatioii  is  taken  on  the  complaint  of  the  OTeneerSy  totteking  the  chargtability  of  the  pan- 
pen,  withoot  direetly  alleging  a  oomplaint  that  they  were  ohargeable. 

A  Botloe  of  ehargeability  stated  that  "  the  perwnt  named  in  the  order  hereunto  annexed^  Imve 
become  chargeable,  Ao.;  not  otherwise  naming  them.  A  oonnterpart  of  the  order  of  remoral, 
naaning  the  paapen,  was  written  on  the  other  side  of  the  same  sheet  of  paper.    Held  insufficient 

On  appeal  against  an  order  of  justices  for  removing  Eli  Battye,  Re- 
becca, his  wife,  and  Joseph,  his  son,  from  the  township  of  Gomersal 
to  the  parish,  township,  or  place  of  Wooldale,  both  in  the  West  Biding 
of  Yorkshire,  the  sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  upon  a  case,  the  material  parts  of  which  were  as  follows. 

The  examinations  whereon  the  order  was  made  were  respectively 
Leaded : 

(«West  Riding,"  &c.  <<The  examination  of  Eli  Battye,  of,"  &c., 
<<  taken  upon  oath  before  us,"  &c.,  « two  of  her  Majesty's  justices,"  &c., 
reacting  in  and  for  the  Dewsbury  division,"  &c.,  <<at,"  &c.,  «<upon  the 
complaint  of  the  overseers  of  the  poor  of  the  township  of  Oomersal  in 
the  said  Riding  and  division  touching  the  place  of  residence,  chargeability, 
and  the  last  place  of  the  lawful  settlement,  of  the  said  Eli  Battye,"  &c« 
(naming  the  paupers),  <<  at  present  inhabiting  in  the  said  township  of 
Gomersal ;  the  20th  day  of  July,  1846." 

The  notice  of  chargeability,  addressed  to  the  overseers  of  Wooldale, 
began:  "We,"  Ac,  "being  the  overseers,"  &c.,  "of  Oomersal  in  the 
West  Riding,"  &c.>  "  do  hereby  give  you  notice  that  the  persons  named 
in  the  order  hereunto  annexed  have  been  relieved  in,  and  have  become 
and  now  are  actually  chargeable  to,  the  said  township  of  Gomersal,  and 
that  the  said  order  has  been  made  by  and  uiider  the  hands  and  seals  of 
two  *of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  p^-,. 
said  West  Riding  of  the  said  county,  whereby  the  said  persons  so  ^ 
chargeable  as  aforesaid  are  adjudged  to  be  last  duly  settled  in,  and  ordered 
^•ft  be  removed  to,  your  said  parish,  township,  or  place  first  hereinbefore 

b2 
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mentioned :  and  also  that  a  copy  of  the  said  order  of  removal  and  of  the 
examinations  upon  which  such  order  was  made  are  hereunto  annexed, 
and  now  respectiyel j  sent  to  you  by  us,  pursuant  to  the  Act  of  Parlia- 
ment," &c. 

The  said  notice  was  written  on  one  side  of  a  sheet  of  paper ;  and  on 
the  other  side  thereof  there  was  a  counterpart  of  the  order  of  removal :  and 
the  said  order  was  as  follows,  that  is  to  say :  The  case  then  set  out  the  order 
of  removal,  which  recited  a  complaint  by  the  overseers  of  Gomeraal  <<  that 
Eli  Battye  and  Rebecca,  his  wife,  and  Joseph  Battye,  the  son  of  the  said 
E.  B.,"  «  now  aged,"  &c.,  <<  have  come  to  inhabit,  and  are  now  inhabiting, 
in  the  said  township  of  Gomersal,  not  having  gained  a  legal  settlement 
there,  nor  produced  any  certificate  owning  them  to  be  settled  elsewhere ; 
and  that  the  said  Eli,"  &c.  (again  naming  the  paupers),  <<  have  been 
relieved  in,  and  have  become  and  now  are  actually  chargeable  to,  the  said 
township  of  Gomersal."  The  order  adjudged  the  complaint  to  be  true, 
and  the  settlement  to  be  in  Wooldale,  and  directed  removal,  &c. 

The  material  grounds  of  appeal  were,  in  substance :  1.  That  the  exami- 
nations fail  and  omit  to  show,  either  by  the  caption  or  the  body  thereof 
or  otherwise,  that  the  said  examinations  were  taken  upon  or  after  any 
such  complairt  to  the  justices  by  the  overseers  of  Gomersal  as  in  the  said 
order  is  set  forth ;  and  fail  and  omit  to  show  that  the  justices  before  whona 
^.^^  the  same  were  taken  ""upon  oath  had  authority  by  law  so  to  take 
-'  the  same  and  to  administer  the  oath.  2.  That,  if  any  notice  in 
writing  of  the  said  Eli  Battye  and  his  said  wife  and  son,  in  the  said  order 
named,  being  chargeable  to  or  relieved  in  Gomersal,  accompanied  by  a 
copy  or  counterpart  of  the  order  and  copy  of  the  examinations,  has  been 
sent  by  you  or  any  of  you  to  us,  the  same  is  on  the  face  thereof  bad  and 
insufficient  in  law. 

At  the  trial  of  tl^e  appeal,  the  appellants  objected  that  the  examina* 
tions  were  insufficient  for  not  showing,  either  by  the  captions  or  body, 
that  they  were  taken  upon  or  after  such  complaint  as  was  sufficient  to 
give  the  justices  jurisdiction  to  take  the  same.  The  sessons  overruled 
the  objection,  subject  to  the  opinion  of  this  Court. 

The  appellants  also  objected  that  the  notice  of  chargeability  was  bad 
upon  the  face  thereof  for  not  mentioning  the  names  of  the  paupers.  The 
sessions  allowed  this  objection,  subject  as  before. 

If  this  Court  should  be  of  opinion  that  the  examinations  and  the  notice 
of  chargeability  were  sufficient  notwithstanding  the  respective  objections, 
the  order  of  sessions  was  to  be  quashed  and  the  order  of  removal  con- 
firmed :  otherwise  the  order,  of  sessions  to  be  confirmed. 

The  case  was  argued  in  Easter  term,  1848.(a) 

Pmldey  and  Overendy  in  support  of  the  order  of  sessions.  The  first 
objection  is  the  same,  in  effect,  as  that  in  Begina  v.  Moleswortb,  9 
Q.  B.  65,  though  the  words  «  upon  the  complaint"  are  here  introduced 

(a)  Uay  6tli.   Before  Lord  DsHicAjr,  C.  J.,  PAmsoir,  Wiohtmax;  and  Brle,  Jb. 
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♦before  the  words  « touching  the  place  of  residence,"  4c.  It  still  ^^„^ 
does  not  appear  by  the  caption  that  such  a  complaint  as  the  law  ^ 
requires  was  made.  When  the  law  once  became  such  as  to  require  writ- 
ten statements  of  the  examinations  before  removing  justices,  the  docu* 
ments  necessarily  took  the  character  of  examinations  and  depositions 
before  justices  in  crimmal  cases,  which  have  authority  as  being  judicial 
documents,  and,  under  some  circumstances,  are  evidence  (as  are  also 
examinations  before  coroners),  though  taken  in  the  absence  of  the  party 
accused ;  judgment  of  Buller,  J.,  in  Rex  v,  Eriswell,  8  T.  R.  707,  718. 
Then  the  one  class  of  documents,  like  the  other,  <<  must"  (as  Coleridge, 
J.,  said  in  Regina  v.  Shipston  upon  Stour,  6  Q.  B.  119)  «  show,  on  their 
faces,whethertheyaretaken  before  a  proper  jurisdiction."  [Erle,J.  The 
term  <«  examination,"  in  a  criminal  case,  is  properly  applied  to  the  state- 
ment of  a  prisoner ;  that  of  a  witness  is  a  «  deposition."  But  I  never  saw 
an  «« examination"  with  a  caption.]  It  appears  by  forms  in  Burn  that, 
before  stat.  4  &  5  W.  4,  c.  76,  examinations  before  removing  justices  had 
a  caption  and  jurat ;  and  the  statute,  in  speaking  of  examinations,  must 
have  contemplated  the  continuance  of  that  state  of  things.  If  these  exa- 
minations are  nothing  more  than  a  minute,  the  materiality  of  a  caption 
and  jurat  has  been  improperly  assumed  in  many  cases  before  Regina  v. 
Molesworth ;  as  Regina  v.  Rotherham,  3  Q.  B.  776,  Regina  v.  Silkstone, 
2  Q.  B.  520,  Regina  v,  Leeds,  5  Q.  B.  916,  Regina  v,  Shipston  upon 
Stour.  The  opinion  of  the  Court  in  Bosanquet  v,  Woodford,  5  Q.  B. 
310,  relied  upon  in  Regina  v,  *Stainforth,  11  Q.  B.  77,  was  ex-  ^^^^ 
pressed  on  a  point  not  taken  in  moving  for  the  rule,  and  conso-  ^ 
quently  not  discus8ed.(a)  Secondly,  by  stat.  4  &  5  W.  4,  c.  76,  s.  79,  a 
pauper  is  not  removable  by  reason  of  chargeability  or  relief  till  «  notice 
ia  writing"  shall  have  been  given  «  of  his  being  so  chargeable  or  relieved," 
together  with  a  copy  of  the  order  of  removal.  The  notice  here  did  not 
state,  except  by  reference  to  another  document,  who  was  chargeable  or 
relieved.  But  it  is  « a  general  principle  of  law,  wherever  a  power  is 
given  to  any  particular  persons  to  do  any  written  act  in  any  particular 
manner,  or  under  certain  particular  circumstances,  whether  it  bo  to 
parish  officers  or  magistrates,"  <<  that  their  authority  must  appear  upon 
the  instrument  itself;"  Rex  v.  Austrey,  6  M.  &  S.  819,  324.  To  hold 
that  the  defect  here  may  be  aided  by  relation  would  be  inconsistent  with 
the  decisions  in  Regina  v.  Shipston  upon  Stour,  Regina  v,  Bloxham,  6 
Q.  B.  528,  and  Regina  v.  Ratcliffe  Culey,  9  Q.  B.  18. 

R.  Sail  and  J.  T.  Ingham^  contrft.  First :  The  examination  here  may 
be  upheld  consistently  with  Regina  v.  Molesworth,  for  a  complaint  is  stated 
in  the  caption :  and,  as  was  said  by  the  Court  in  Regina  v.  Leeds,  5  Q.  B. 
924,  <<  the  heading  sufficiently  shows  jurisdiction :  and  it  is  true  so  far  as 
it  goes."  And,  further,  if,  as  the  argument  on  the  other  side  assumes, 
the  caption  is  part  of  the  examination,  Regina  v,  Rotherham,  3  Q.  B 

(a)  Se«  6  Q.  B.  p.  316,  note  (a). 
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*ftl1  ^^^^  '^^^'  ^>  ^  ^  direct  authority  in  fayour  of  the  respondents ;  for 
^  '*'it  shows  that  a  complaint  need  not  appear  by  the  examination. 
Begina  v.  Blozham  and  other  cases  on  defective  jurats  have  no  bearing 
on  this  point :  and  in  Begina  v»  Shipston  upon  Stour  the  only  question 
was  whether  an  ezaminatioUi  admitted  to  be  defective  as  not  appearing 
to  be  taken  before  justices,  could  be  connected  with  a  previous  one  which 
was  not  objectionable. 

Secondly :  The  notice  of  chargeability  is  sufficient.  Even  if  it  were 
wanting  in  exactness,  the  failure,  in  a  document  of  that  kind,  is  not  fatal, 
provided  it  be  clear  that  the  necessary  information  has  been  given ;  Re* 
gina  V.  The  Justices  of  Middlesex,  8  Dowl.  &  L.  745,  Begina  v.  The 
Justices  of  Denbighshire,  9  Dowl.  P.  C.  509,  Begina  v,  Stockton,  7  Q. 
B.  520,  Begina  v,  Westhoughton,  5  Q.  B.  800.  In  the  last  case  a  notice 
of  appeal  referred  to  the  order  of  removal,  but  wholly  omitted  the  names 
of  the  removing  justices ;  and  this  was  held  no  objection.  Ormerod  v. 
Chadwick,  16  M.  &  W.  867,(a)  is  a  case  of  the  same  class.  The  want  of 
names  in  the  present  notice  is  supplied  by  a  reference  which  leaves  no 
possibility  of  mistake ;  and  the  defect,  if  any,  may  well  be  aided  in  this 
manner.  The  venue  of  an  indictment  may  be  incorporated  in  the  body 
of  it  by  reference ;  and  in  a  connected  series  of  depositions  a  heading  or 
a  jurat  has  been  held  to  be  incorporated  by  reference ;  Begina  v.  John- 
son, 2  Car.  &  Kir.  354,  355,  Begina  v.  Osborne,  8  Car.  &  P.  113.  An 
instance  in  which  that  incorporation  would  have  taken  effect,  but  did  not 
because  the  connexion  was  incomplete,  appears  in  Begina  t;.  France,  2 
^go-i  M.  &  Bob.  207.  In  Begina  v.  Ashburton,  8  Q.  B.  871,  the 
-*  ^allowance  written  at  the  foot  of  a  parish  indenture  did  not  show 
that  the  persons  named  as  allowing  were  justices  for  the  county ;  but  the 
Court  held  that  the  defect  might  be  supplied  by  reference  to  the  order 
for  binding,  written  at  the  back  of  the  indenture,  where  persons  of  the 
same  names,  who  made  the  order,  were  properly  described  as  justices. 
The  instrument  in  question  here  is  only  a  notice ;  and  the  distinction 
between  documents  which  are  merely  notice,  and  those  which  are  an 
exercise  of  jurisdiction,  is  pointed  out  in  Begina  v.  Stainforth,  11  Q. 
B.  66,  and  is  illustrated  by  Begina  v.  Dealtry,  1  Den.  Cro.  Ca.  287. 

Cur,  adv.  wU. 

Lord  Dbnman,  C»  J.,  now  delivered  judgment  as  follows.  The  objec- 
tion to  the  caption  in  this  case  was  that  it  recited  a  complaint  <<  touching" 
<<the  chargeability,"  and  not  that  the  paupers  were  actually  chargeable. 
We  think  this  was  wrongly  overruled  by  the  sessions.  But  there  was 
another  point,  that  the  notice  of  chargeability  does  not  state  the  names 
of  tlie  paupers.     This  was  held  bad  by  the  sessions,  and  rightly  so  held. 

Order  of  sessions  confirmed.  (() 

(a)  B«6  pp.  875,  881. 

(6)  See  the  pieoeding  and  the  nest  OMei,  ttom  p.  55  to  p.  103. 


\ 
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*The  QUEEN  v.  the  Inhabitonts  of  MONK  BRETTON.    [♦SB 

July  12. 

Ab  tiainiiiaticfii  before  remoring  joiiieee  wu  tteted  in  the  eaption  to  bo  the  ezamiBatioii  of  H. 
(oreneer  of  the  remoring  puish)  uid  of  A.,  B.  and  C,  toaohing  the  gettlement,  Ac. ;  bat  the 
edition  recited  no  complaint  by  the  oyerseera.  The  examination  began  by  stating  that,  finty 
H^  the  orereeer,  maketh  oath  and  saith  that  the  oyeneere,  Ae.,  oomplain  and  iay,  and  thia 
exaininanty  by  their  direetion,  Ae.,  maketh  oath  and  laith  that,  Ao.;  laying  a  niffident  com- 
plainty  and  stating  material  facts.  Then  followed  the  deposition  of  A.,  beginning  **  And  thia 
ezaminant  A.  for  herself  maketh  oath,  and  saith,"  Ac ;  and  the  other  depositions  in  the  some 


Held  that  the  want  of  a  eomplaint  in  the  caption  was  not  snpplied,  for  that  the  oomplaint  most 
precede  the  examination  of  any  witness. 

On  appeal  agaiBSt  an  order  of  justices  for  removing  Emma  Sykes  and 
her  two  children  from  the  township  of  Monk  Bretton  to  the  parish,  town- 
ship, or  place,  of  Honley,  both  in  the  West  Biding  of  Yorkshire,  the  ses- 
BioBS  qnashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

The  examinations  were  as  follows.  <<  West  Biding  of  Yorkshire,  to 
wit.  The  examination  of  John  Harley,  in  the  township  of  Monk  Bret- 
ton  in  the  West  Biding  of  the  county  of  York,  and  Emma  Sykes,  now 
of  and  residing  in  the  some  township  of  M.  B.,  widow  of  Charles  Sykes 
late  of  M.  B.  aforesaid,  weaver,  deceased,  and  Hannah  Sykes  of  Monk 
Bretton,  widow  of  Thomas  Sykes,  touching  the  place  of  the  legal  settle- 
ment of  the  said  Emma  Sykes  and  her  two  children,  viz."  &c.  (stating 
names  and  ages);  « taken  upon  oath  at  Barnsley  in  the  said  West  Bid- 
ing, on  the  3d  day  of  June,  A.  D.  1846,  before  us,  William  Bennett  Mar- 
tin and  John  Thornley,  Esquires,  two  of  Her  Majesty's  justices  of  the 
peace  for  the  said  West  Biding :  And,  first,  the  ezaminant  John  Harley 
for  himself  maketh  oath  and  saith :  That  he,  the  said  J.  H.,  is  one  of  the 
overseers  of  the  poor  of  the  said  township  of  Monk  Bretton ;  and  that 
the  said  overseers  of  the  poor  of  the  said  township  complain  and  say, 
and  this  examinant  J.  H.,  by  the  directions  and  on  behalf  of  the  said 
overseers,  maketh  oath,  and  '^'saith,  that  the  said  E.  Sykes  and  her  p^^ . 
said  two  children  have  come  to  inhabit,  and  are  now  residing  in  the  ^ 
said  township  of  M.  B.,  not  having  gained  a  legal  settlement  there,  nor 
produced  any  certificate,"  &c. ;  <<and  that  the  said  E.  Sykes  and  her 
said  two  children  have  become  and  are  now  actually  chargeable  to  the 
Baid  township  of  M.  B.  And  this  examinant  Emma  Sykes  for  herself 
maketh  oath  and  saith :  I  am  22  years  of  age,"  &;c. :  the  examination 
then  set  forth  her  evidence  as  to  her  marriage,  children,  settlement,  and 
chargeability.  <<  And  this  examinant  John  Harley  for  himself  maketh 
oath  and  saith :  I  am  now,  and  have  been  for  the  last  twenty  years  and 
upwards,  one  of  the  overseers  of  the  poor  of  the  township  of  Monk  Bret- 
ton aforesaid ;  and,  as  such  overseer,  I  have  the  custody,  care,  and  keep- 
ing of  all  the  books,  papers,  orders,  certificates,"  &c.  <<  of  and  belonging 
to  the  said  township  of  M.  B,  aforesaid :  which  said  township  of  M.  B. 

VOL.  xn.- 
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being  a  township  maintaining  its  own  poor,  I  have  searched,"  &c. ;  "and 
I  have  foond,  and  I  now  prodncei  before  the  justices  in  the  making  of 
4  his  inquiry,  a  certain  certificate,  under  the  hands,  &;c.,  and  a  true  copy 
of  which  said  certificate,  marked  A.,  is  heremito  annexed."  (The  copy, 
marked  A.,  was  annexed  to  the  examinations.  The  original  was  annexed 
to,  and  to  form  part  of,  the  present  case.)  <<  And  the  examinant  Han- 
nah Sykes  for  herself  maketh  oath,  and  saith,"  &;c.:  evidence  of  Hannah 
Sykes  as  to  settlement  of  the  paupers.  «  And  this  examinant  the  said 
John  Harley  for  himself  further  maketh  oath  and  saith,"  &c. :  evidence 
of  Harley  identifying  Thomas,  the  pauper's  late  husband,  with  the  Tho- 
mas Sykes  mentioned  in  the  certificate,  Jtc.  The  certificate,  dated  1784, 
was  by  the  parish  officers  of  Honley,  acknowledging  Thomas  Sykes  and 
other  parties  named  to  be  settled  in  Honley. 

^Qf^  *The  case  set  out  three  grounds  of  appeal.  The  following  only 
-'  is  material  here.  <<1.  That  the  examination  on  which  the  said 
order  was  made  is  bad,  defective,  and  insufficient,  and  fails  and  omits  to 
show  that  it  was  taken  upon  or  after  the  making  of  any  such  complaint 
as  in  the  said  order  is  mentioned,(a)  and  fails  and  omits  to  show  that  the 
justices  before  whom  the  same  was  taken  upon  oath  had  authority  by  law 
to  take  the  same  and  to  administer  an  oath," 

At  the  trial  of  the  appeal,  the  appellants  objected  that  it  did  not 
appear  by  the  examinations  that  they  were  taken  upon  any  complaint  of 
the  overseers  of  Monk  Bretton ;  or  that  such  complaint  had  been  made 
to  the  justices  before  the  taking  of  the  said  examinations;  or  that  the 
same  justices  had  authority  to  take  the  same.  The  sessions  held  the 
objection  fatal,  subject  to  the  opinion  of  this  Court. 

The  case  then  stated  a  discussion,  under  another  ground  of  appeal,  as 
to  the  validity  of  the  certificate,  which,  it  was  said,  did  not  purport  to 
be  executed  by  a  majority  of  parish  officers.  The  sessions  held  (subject 
to  the  opinion  of  the  Court  of  Queen's  Bench)  that  the  certificate,  on 
the  face  of  it,  was  bad  for  this  reason :  but  they  admitted  evidence  (sub- 
ject also  to  the  opinion  of  this  Court)  to  remove  the  objection ;  and,  upon 
the  evidence,  they  found  as  a  fact  that  the  certificate  was  executed  by  a 
majority  of  officers. 

If  this  Court  should  be  of  opinion  that  it  did  not  sufficiently  appear 
by  the  examinations  that  they  were  taken  upon  a  complaint,  &c.  (in  the 
words  of  the  objection  made  at  sessions);  or  should  be  of  opinion  that 
the  certificate  was  bad  for  the  reason  assigned,  or  the  evidence  inadmis- 
♦ftfii  ^^^^^9  ^^^  order  of  sessions  was  *to  be  confirmed :  if  the  Court 
-'  should  hold  each  of  the  objections  to  be  invalid,  the  order  of  ses- 
sions was  to  be  quashed,  5nd  the  order  of  removal  confirmed. 

The  case  was  argued  in  Trinity  term,  1848.(6) 

Pa%hley  and  Pickering^  in  support  of  the  order  of  sessions.   The  cap* 

(a)  The  order  reeiied  %  eomplaint  in  the  usiuJ  form. 

(6)  Jane  Sd.    Before  Lord  Dmsuax,  C.  J.,  Pattbboh,  CoLMiDaB,  and  Ebik,  Ji. 
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iion  fails  to  show  jurisdiction ;  for  the  jtwtices  coald  not  administer  an 
oaih  to  the  parties  examined  till  the  overseers  had  made  a  complaint ; 
and  here  no  previous  complaint  appears,  though  Harlej,  when  he  is  exa- 
mined, proceeds  to  make  one.  If  it  had  appeared  that  a  complaint  had 
heen  made,  even  verbally,  before  the  several  parties  were  sworn,  there 
might  have  been  ground  for  arguing  that  the  Court  would  not  look  with 
nicety  into  the  examinations ;  but^  that  fact  not  appearing  by  the  case, 
the  Court  cannot  be  asked  to  collect  from  the  examinations  themselves 
that  there  was  jurisdiction  to  take  them ;  Regina  v.  The  Justices  of 
Buckinghamshire,  3  Q.  B.  800.  Even  if  the  examination  which  states  a 
complaint  were  therefore  good,  the  rest  are  not  aided ;  and  without  them 
there  was  no  case  before  the  removing  justices.  « Every  examination 
ought  to  be  perfect  in  itself,  and  show  the  jurisdiction  to  take  it ;"  per 
Lord  DsNMAK,  C.  J.,  in  Regina  v.  Ratcliffe  Culey,  9  Q.  B.  18 ;  where 
Patteson,  J.,  also  said  that  <<each  deposition  should  be  perfect  in  itself." 
The  nature  and  effect  of  a  caption  are  pointed  out  in  the  argument  of 
counsel  for  the  defendants  in  error  in  Taylor  v.  Clemson,  in  Exch.  Gh., 
2  Q.  B.  978,  1010.  The  order  of  sessions  here  may  be  supported  inde- 
pendently of  Regina  v,  Molesworth,  9  Q.  B.  65. 

*R.  Hall  and  Overerid,  contrL     The  question  is  whether  the  pos- 
sessions were  authorized  to  say  thf.t  the  removing  justices  had  *- 
done  wrong.    If  the  overseer's  complaint  did  not  make  his  deposition, 
and  those  which  followed,  evidence,  it  was  the  duty  of  the  justices  to 
reswear  the  parties ;  and  the  sessions  ought  not  to  have  presumed  that 
this  was  not  done.     In  Rex  v.  Whitchurch,  7  B.  ft  C.  573,  Batlet  and 
LnTLEDALE,  Js.,  wcrc  of  opinion  that  a  reswearing  of  churchwardens 
might  be  presumed.    A  presumption  equally  strong  was  made  in  Rex  v. 
Catesby,  2  B.  ft  C.  814.     In  Regina  v,  Birmingham,  8  Q.  B.  410,  418, 
the  Court  seem  to  have  presumed  that  a  markswoman's  examination  had 
been  read  over  to  her,  though  the  fact  did  not  appear  by  the  jurat. 
Here  an  oath  is  stated,  but  not  the  exact  period  of  the  proceedings  at 
which  it  was  administered.     It  is  not  too  much  to  assume  that  the  time 
was  the  proper  one :  nothing  is  stated  to  the  contrary,  and  the  language 
used  supports  the  assumption.   There  is  no  precise  form  in  which  occur- 
rences must  be  stated  in  a  caption ;  it  is  enough  if  all  necessary  facts 
appear.     The  probability  here  is  that  all  the  depositions  were  written 
down  before  any  one  was  sworn :  and  the  complaint  of  the  overseer, 
unsworn,  would  justify  administering  the  oaths.   The  objection  here  may 
possibly  be  put  upon  the  ground  that  until  the  overseer's  examination 
was  complete  there  was  (as  far  as  the  proceedings  show)  no  complaint, 
and  therefore  no  jurisdiction,  and  that  the  subsequent  examinations, 
even  if  taken  with  jurisdiction,  do  not  show  all  necessary  facts.     But 
the  grounds  of  appeal  do  not  state  the  objection  so.       Cktr.  adv,  vuU. 

♦Lord  Denmaw,  C.  J.,  now  delivered  judgment.    In  this  case  ^^^^ 
the  complaint  and  the  examinations  were  jumbled  together.    It  '- 
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ought  to  appear  that  there  was  a  complaint  before  the  witnesses  were 
examined.  Here  that  was  not  shown.  We  think  that  the  objection  was 
£atal,  and  that  the  sessions  were  right  in  quashing  the  order. 

Order  of  sessions  confirmed.(a) 

(a)  8««  th«  preeeding  sod  foUowing  oasei,  from  p.  65  to  p.  103. 
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Ezuninations  before  removiBg  joiiiees  eonsUted  of  the  ezaminatioii  and  eompUint  of  an  orer* 
seer  on  behalf  of  Uie  parish  offioerSy  regularly  drawn  np^  stating  a  coming  to  inhabit  and 
chargeability ;  also,  of  the  pauper's  examination  as  to  settlement^  the  caption  of  which  was : 
''leie  examination  of/'  Ac,  ''taken  on  oath,"  Ae.,  << before  us,"  fto.,  "justiees,"  Ac,  "for  the 
said  county,  touching  the  place  of  settlement^"  Ac. ;  not  mentioning  any  complaint  Held 
that  the  caption  failed  to  show  jurisdiction,  and  Uiat  the  examination  was  inralid :  Although 
the  order  purported  to  be  made  on  due  proof  of  the  eomplaint  as  well  by  examination  of  the 
OTcrseer  and  pauper  on  oath  as  otherwise. 

And  that  the  objection  might  be  taken  on  a  ground  of  appeal  stating  only  "  that  the  said  exami- 
nations and  order  are  bad  on  the  faces  of  Uiem  respectlTely." 

On  appeal  against  an  order  of  justices  for  remoying  Charles  Gisby, 
his  wife  and  children,  from  the  parish  of  Witham  to  the  parish  of  Spring- 
field, both  in  Essex,  the  sessions  (October,  1846)  quashed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  a  special  case,  which  stated  the 
following  examinations. 

<<  Essex,  to  wit.  The  complaint  and  examination  of  John  Philbrick, 
one  of  the  oyerseers  of  the  poor  of  the  parish  of  Witham  in  the  county 
of  Essex,  made  on  behalf  of,  and  with  the  assent  of,  the  churchwardens 
and  overseers  of  the  same  parish,  and  taken  before  us,"  &c.  (naming  the 
justices),  c<two,"  &c.,  «at  Witham  in  the  said  county,  this  14th  day  of 
^j.Q-.  April,  1846 :  Who  on  his  *oath  saith,"  &c.  The  deponent  then 
^  stated  a  coming  to  inhabit,  &c.,  and  that  the  paupers  were  receiv- 
ing relief,  and  chargeable;  « therefore  this  complainant  prayeth,'*  &c. : 
prayer  of  an  examination,  and  of  an  adjudication  of  settlement,  and 
order  of  removal.  <<And  the  said  complainant  produces*'  «the  certifi- 
cate," &c. :  certificate  of  chargeability  (a  copy  of  which  was  annexed, 
naming  persons  whom  the  complainant  identified  as  the  paupers). 
<( Taken  before  us,"  &c.  (names  of  justices  as  in  the  heading):  <'John 
Philbrick." 

« Essex,  to  wit.  The  examination  of  Charles  Gisby,  of,"  &c.,  <<  mil- 
ler, taken  on  oath  this  14th  day  of  April,  a.  p.  1846,  before  us/'  &c., 
« justices  of  the  peace  for  the  said  county,  touching  the  place  of  settle- 
ment of  himself  and  his  wife  and  children :  Who  saith  as  follows."  The 
examination  then  stated  the  facts  supposed  to  give  a  settlement,  and 
other  particulars.  <<  Sworn  before  us,"  &c.  (names  of  justices  as  in  the 
heading) :  «  Charles  Gisby." 

The  order  of  justices  (also  of  April  14th)  was  likewise  set  out  as  part 
of  the  case,  reciting  in  proper  form  a  complaint  by  the  overseers,  and 
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Btatmg  the  adjudication  to  be  made  on  due  proof  of  the  complaint,  <<  as 
▼ell  by  examination  of  witnesses,  to  wit,  John  Fhilbrick  and  the  said 
Charles  Gisby,  upon  oath,  as  otherwise." 

The  first  ground  of  appeal  was  :  « That,  the  said  examinations  and 
order  are  bad  upon  the  faces  of  them  respectively."  The  second  denied 
that  Springfield  was  the  last  place  of  legal  settlement  of  the  paupers. 
The  third  denied  that  Charles  Oisby  ever  gained  any  settlement  in 
Springfield. 

The  case  stated  that,  on  the  hearing  of  the  appeal,  'Hhe  appel-  -^^^ 
lants  contended  that  the  order  ought  to  be  quashed,  on  the  ground  ^ 
that  neither  the  headings,  captions,  nor  jurats  of  the  examinations  showed 
or  stated  that  the  said  examinations  were  taken  on  the  complaint  of  the 
chnrchwardens  or  overseers  of  Witham,  or  that  the  said  justices  by  whom 
the  same  were  taken  had  any  jurisdiction  to  take  the  same  or  to  make 
the  said  order.  Whereupon  the  respondents  urged  that  the  said  objec- 
tions could  not  be  taken  or  raised  under  any  of  the  above  grounds  of 
appeal.  Afler  argument,  the  sessions  decided  that  the  objections  might 
be  taken  under  the  said  grounds  of  appeal.  They  were  accordingly 
argued ;  and  the  sessions  held  them  f  ^tal,  and  quashed  the  order,  subject 
to  the  opinion  of  this  Court. 

If  this  Court  should  be  of  opinior  <<  that  the  above  objections,  or  either 
of  them,  could  legally,  and  according  to  the  rules  laid  down  by  this 
honourable  Court,  be  raised  and  argued  under  the  above  grounds  of 
sppeal,"  and  that  the  sessions  were  <<  justified  in  holding  the  said  objec- 
tions or  either  of  them,  so  raised  by  the  appellants  as  aforesaid,  to  be 
Tslid,"  or  a  proper  ground  for  c^uashing  the  order  of  removal,  the  order 
of  sessions  was  to  be  confirmed.  If  the  court  should  think  that  neither 
of  the  objections  could  legally  be  raised,  or  that  neither  was  fatal,  or  a 
proper  ground,  &c.,  the  order  of  sessions  was  to  be  quashed,  and  the 
order  of  removal  confirmed. 

The  case  was  argued  in  Trinity  term,  1848.(a) 

^HawkvMj  in  support  of  the  order  of  sessions,  relied,  as  to  ^^^^ 
the  caption,  on  Begina  v,  Molesworth,  9  Q.  B.  65,  and  cited  '- 
Regina  v.  Stockton,  7  Q.  B.  520 ;  Begina  v.  St.  Giles  in  the  Fields,  7 
Id.  529,  and  Begina  v.  Vickery,  16  L.  J.  (N.  S.)  M.  C.  69.(6)  On  the 
second  point  he  cited  Begina  v.  Middleton  in  Teesdale,  10  A.  k  £.  688, 
and  Regina  v.  Flockton,  2  Q.  B.  585,  and  contended  that  the  question 
really  was  whether  or  not  the  ground  of  appeal  gave  sufficient  informa- 
tion ;  a  point  of  which  the  sessions  themselves  were  the  proper  judges. 

Poihleg  and  BoviUy  contrtt.  First:  This  case  is  not  governed  by 
Regina  v.  Molesworth,  for  the  order  of  removal  not  only  shows  a  proper 
eomplaint  to  give  jurisdiction,  but  refers  to  the  particular  examinations 

(a)  Jane  Sd :  before  Lord  DnrMAiTy  0.  J.^  Pattssov,  Colsbzdgs,  and  Brli,  Ji.    And  June 
Tfh:  before  Lord  DnifAir,  C.  J.,  PATTisoir  and  Brui,  Je. 
(i)  See  Seme  «.  Sttney  poft^  June  Sth,  184S,  when  %  eabieqaent  deeliioa  took  pUoe  in  the  Mmt 
Tbe  prior  om^  doeided  JonoAiy  2941^  1S47,  will  bo  nportod  with  tho  mboofaeat  one. 

F 
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as  having  been  taken  on  the  hearing  of  Buoh  coxnphimt.  The  jnriadio- 
tion^  therefore,  to  take  the  examinations,  appears  upon  the  proceedings. 
And  it  requires  consideration  whether  or  not  Begina  v.  Molesworth  was 
well  decided.  It  is  not  necessary  that  the  jurisdiction  of  the  magistrates 
should  appear  on  the  examinations.  The  order  of  removal  is  the  only 
record,  and  the  only  part  of  the  proceedings  which  can  be  made  the 
subject  of  appeal  or  demurrer  on  the  ground  that  it  does  not  show  juris- 
diction. The  examinations  are  reduced  to  writing  merely  for  the  purpose 
of  giving  information,  under  stat.  4  &;  5  W.  4,  c.  76,  s.  79,  of  the  case 
made  in  support  of  the  order :  they  are  themselves  no  part  of  the  order. 
^Q,^^  Regina  v.  Stockton  and  Begina  v.  "^St.  Giles  in  the  Fields  were 

-*  cases  on  orders  of  removal ;  and  the  points  raised  were  different  from 
that  in  the  present  case.  In  Begina  v.  yiekery,(a)  the  motion  was  for  an 
attachment  for  disobeying  a  subpoena  to  give  evidence  on  an  application 
to  remove  a  pauper ;  the  affidavits  did  not  expressly  show  a  complaint  by 
overseers,  but  only  that  application  was  made  on  their  behalf:  the  Court 
would  not  intend  a  complaint  of  the  overseers  from  those  words,  and 
therefore  held  that  there  appeared  no  jurisdiction  to  take  the  proceeding 
in  which  the  subpoena  issued.  There  no  judicial  inquiry  at  all  was  shown ; 
and  the  Courts  are  strict  in  construing  documents  on  which  an  attachment 
is  to  be  founded.  Secondly,  the  ground  of  appeal  here  is  in  the  nature 
of  a  general  demurrer :  such  a  form  is  proper  only  when  the  objection 
goes  to  the  root  of  the  settlement,  as  in  Begina  v.  Middleton  in  Teesdale, 
and  Begina  v.  Flockton.  Here  the  objection  is  technical,  and  not  such 
as  might  be  anticipated  from  the  form  used.  In  civil  pleading,  a  demur- 
rer for  duplicity  must  show  wherein  the  duplicity  consists ;  Smith  v.  Clench, 
2  Q.  B.  886,  De  Wolf  v.  Bevan,  13  M.  k  W.  160, 168.  The  rule  of 
particularity  in  grounds  of  appeal  is  well  marked  out  in  the  judgments 
of  the  Court  in  Begina  v.  Whitley  Upper,  11  A.  &;  E.  90. 

Cfur,  adv.  vuU, 
Lord  Dekmav,  C.  J.,  now  delivered  judgment.    The  caption  here  only 
*Q^1  ^^^^  ^^  examination  to  be  *<<  touching  the  place  of  settlement" 

^  of  the  paupers;  not  even  mentioning  a  complaint  by  the  over* 
seers.     The  sessions  were  right  in  quashing  the  order. 

Order  of  sessions  confirmed.(&) 

(a)  S««  p.  91,  note  (&),  aatt. 

(6)  B«e  th«  pMoeding  and  foQowing  omm^  from  p.  65  to  p.  103. 


The  QUEEN  tf.  The  Inhabitants  of  SHEFFIELD.     July  12. 

The  caption  of  examination  before  remorinf  jnattoei  began :  **  The  examination  of  F.  C,  ono  of 
the  overseers  of  M.,  and  of  M.  L."  (the  pauper),  **  toaehing  the  place  of  settlement  of  IL  L.^* 
**  iOTerally  made  and  taken  on  oath  upon  the  complaint  of  the  oTcrseers  of  M.  before  xm,"  A«. 
"  The  said  F.  C,  on  behalf  of  the  OTerseers  of  M.,  oompUineth,"  Ac.  (stating  complaint  of  tfaa 
inhabiting  and  obargaabiUtj,  Ac).  «The  said  JL  L^  lor  honeU;  on  her  oath  as  sfnrwpii, 
aUtk"  (-r*-**-g  iheti  ••  to  MtUaman^  4e.). 
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Held  that  the  ezaminatioiu  did  not  nifficienily  ihow  JuriBdietion  in  the  jnstiees,  since  it  did  nsi 
appear  by  any  eaption  that  a  proper  complaint  had  been  made  when  M.  L.  was  examined. 

On  appeal  against  an  order  of  justices  for  removing  Martha  the  wife 
of  Peter  Lye,  and  their  three  children,  from  the  township  of  Manchester 
in  the  borough  of  Manchester  in  the  county  of  Lancaster,  to  the  town- 
ship of  Sheffield  in  the  comity  of  York,  the  Recorder  of  Manchester 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  case, 
the  material  parts  of  which  were  as  follows. 

The  examinations  were  headed:  « Borough  of  Manchester,*'  &c.,  <<to 
wit.  The  examinations  of  Francis  Cooper,  one  of  the  overseers  of  the 
poor  of  the  township  of  Manchester,  in  the  borough,"  &c.,  "in  the 
county,"  &c.,  "  and  of  Martha  Lye,  now  residing  in  Manchester,  the  wife 
of  Peter  Lye,  now  absent  from  her,  touching  the  place  of  the  last  legal  set- 
tlement of  the  said  Martha  Lye,  the  wife  of  Peter  Lye  now  absent,  George," 
&c.  (names  and  ages  of  the  children),  <<  severally  made  and  taken  upon  oath, 
upon  the  complaint  of  the  overseers  of  "^the  poor  of  the  said  town-  p^g. 
ship  of  Manchester,  before  us,"  4c.  (names  of  justices),  "two,"  &c.,  '- 
"  at  the  Court  house  in  the  said  borough,  the  16th  day  of  October, 
1846.  The  said  F.  Cooper,  on  behalf  of  the  overseers  of  the  poor  of 
the  said  township  of  M.,  complaineth  and  saith,"  &c. ;  stating  the  coming 
to  inhabit,  chargeability,  &c.,  and  praying  order  of  removal.  "  Francis 
Cooper."  "  The  said  Martha  Lye  for  herself,  on  her  oath  as  aforesaid, 
saith,"  &c.:  statements  as  to  children,  relief,  residence,  and  settlement 
of  the  husband.  "Martha  Lye."  "  The  examinants  F.  C.  and  M.  L., 
severally  sworn  at,"  &c.,  "this  16th  day,"  &c.,  "before  us,"  &c. 

The  third  ground  of  appeal  was :  "  That  the  examinations"  ^<  fail  by 
the  caption  thereof  to  show  that  they  were  taken  upon  or  after  any  such 
complaint  to  the  said  justices  by  the  overseers  of  the  poor  of  the  town- 
ship of  Manchester  as  in  the  said  order"  (which  was  stated  in  the  case), 
"  is  set  forth ;  and  that  the  said  examinations  also  fail  and  omit  to  show 
that  the  justices  before  whom  the  same  were  taken  upon  oath  had  autho- 
rity by  law  so  to  take  the  same,  and  to  administer  the  oath  on  which 
the  same  were  taken." 

There  were  other  grounds  of  appeal,  on  which,  chiefly,  the  case  was 
argued :  but  the  Court  gave  judgment  on  this  only. 

On  the  hearing  of  the  appeal,  it  was  objected  that  the  caption  "  failed 
to  show  the  jurisdiction  of  the  justices,  inasmuch  as  it  omitted  to  show 
what  the  complaint  made  before  them  was."  The  Recorder  overruled 
this  and  the  other  objections,  subject  to  the  opinion  of  this  Court.  If 
this  Court  should  be  of  opinion  that  any  of  the  objections  ought  to  have 
been  allowed,  the  *order  of  removal  and  order  of  sessions  were  to  ^  _  • 
be  quashed ;  otherwise  to  be  confirmed.  ^ 

The  ease  was  argued  in  Trinity  vacation,  1848.(a) 

(a)  Jme  IMi.   Before  Lord  BBincAir,  0.  J,,  VAtrmwitf  Colbkidgs,  and  Bbu,  Jtf.    The  naa« 
p^t  mm  argued  before  Lord  DmMAir,  0.  J.,  CcLBRinas  and  Erls,  Ji.,  ob  Jnne  17th,  la 
of  Bagina  v.  Sheflleld,  toaehing  the  iwnoTal  of  Ann  Kirbj  from  Maneheitor  H 
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jB.  JEToZZy  in  support  of  the  order  of  sessions,  contended  that  the  case 
differed  &om  Begina  t^.  Monk  Bretton,  ant^,  p.  83,  and  that,  on  the  whole 
examination,  there  appeared  a  deposition  of  Martha  Lye  on  complaint 
of  the  overseers  touching  the  settlement. 

Piuhleyj  contr^,  argned  that  the  case  was  nndistingoishahle  from 
Begina  t^.  Monk  Bretton.  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  now,  after  stating  the  intention  of  the  Court  to 
uphold  the  decision  in  Begina  v.  Molesworth,  9  Q.  B.  65,(a)  (see  p.  61, 
ant^),  gave  judgment  in  the  abore  case  as  follows.  This  decision  of  the 
Court  will  apply  to  Begina  v.  Sheffield.  The  caption  there  mentions 
the  examinations  of  Cooper  and  Martha  Lye,  touching  her  settlement, 
taken  upon  oath  on  the  complaint  of  the  overseers.  Then  follows  the 
deposition  of  Cooper,  the  overseer,  stating  what  the  complaint  is ;  and 
^Q^-  that  of  Martha  Lye  stating  facts  to  show  a  settlement.  *We  think 
^  the  caption  is  bad,  and  the  case,  therefore,  wrongly  decided.  On 
the  other  points  we  give  no  opinion.  Orders  discharged.(() 

Shefteld,  in  whieh  tba  Oftpiion  wms  the  laiye,  mutatia  mutaDdlB,  and  the  olgeetion  to  it  was  taken 
in  the  same  words.    The  decision  was  understood  to  he  the  same  in  hoth  eases. 

(a)  The  jodgment  in  Regina  «.  Sheffield  was  the  first  of  those  now  delivered  on  the  snhjeei  of 
captions :  bat  it  lias  been  thought  best  to  report  the  oases  on  this  subject^  generally,  in  the  order 
in  which  they  were  argued. 

(6)  See  the  next  ease,  and  the  preceding  cases,  from  p.  65  to  p.  103. 


The  QUEEN  v.  The  Lihabitants  of  ST.  MICHAEL,  COVENTET. 

Juljf  12. 

Where  an  order  of  remoTal  is  made  on  sereral  examinations,  it  is  not  necessary  that  each  examl- 
nation  should  have  a  distinct  caption,  if  there  be  one  correct  caption,  containing  the  names 
of  all  the  deponents,  at  the  head  of  the  examinations,  and  each  examination  contain  a  reference 
to  such  heading  by  the  words :  "  The  sotcT'  A.  (a  deponent  named  in  the  general  caption) 
<<  upon  his  oath  saith." 

On  appeal  against  an  order  of  two  justices  for  removing  Daniel  Adkins, 
his  wife  and  their  three  children,  from  the  parish  of  Leamington  Priors 
in  the  county  of  Warwick,  to  the  parish  of  St.  Michael  in  the  city  of 
Coventry,  in  the  same  county,  the  sessions  confirmed  the  order,  subject 
to  a  case. 

The  case  set  out  the  examinations,  which  commenced  thus : 
«  County  of  Warwick,  to  wit.  The  examinations  of  Daniel  Adkins," 
&c.  (description  of  the  examinant),  Richard  Croydon,"  &c.,  <<  and  James 
Thomas  Harcourt,"  &c.,  "  touching  the  last  place  of  legal  settlement  of 
the  said  Daniel  Adkins,  taken  on  oath  before  us,  two  of  her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  county,  at  Leamington  Priors, 
in  the  said  county,  the  19th  day,"  &c.,  <<  upon  a  certain  complaint  of  the 
churchwardens,"  ko.  (There  was  no  objection  to  the  statement  of  the 
complaint.) 
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The  examination  of  Adkins  commenced  thus :  «  The  said  D.  A.  upon 
his  oath  saith  that,*'  &c.,  and  ended  thus :  <<  Taken,  and  sworn  by  the 
said  D.  A.,  the  day  and  year  and  at  the  place  above  written,  before  us, 
thn  justices  aforesaid"  (here  followed  the  signatures  of  the  justices  by 
whom  the  order  was  made).     <<  D.  Adkins." 

*The  examinations  of  B.  Croydon  and  J.  T.  Harcourt,  above  p^^,. 
mentioned,  commenced  and  ended  in  the  same  form.  ^ 

The  grounds  of  appeal  were  that  the  order  was  bad,  because  it  did  not 
show  that  the  justices  had  jurisdiction  to  make  the  same ;  and  that  ih$ 
extminations  on  which  it  was  grounded  were  incomplete  and  defective, 
because  they  did  not  set  forth  that  they  were  taken  before  justices  hav- 
ing jurisdiction  to  take  the  same. 

On  the  trial  of  the  appeal  it  was  contended  that  the  examinations  did 
not  appear  to  be  separately  perfect  and  complete,  and  that  each  of  the 
examinations  did  not  show,  without  reference  to  any  other  examination, 
that  it  was  taken  before  justices  who  had  authority  to  take  it. 

The  question  for  the  opinion  of  this  Court  was  whether  the  examina- 
tions were  defective,  with  reference  tb  the  said  objections.  If  the  Court 
should  be  of  opinion  in  the  affirmative,  the  order  of  removal  and  order 
of  sessions  were  to  be  quashed ;  if  not,  both  orders  to  be  confirmed. 

The  case  was  argued  on  a  former  day  in  this  vacation.(a) 

Rays  and  BiUlestaUj  in  support  of  the  order  of  sessions,  distinguished 
ibis  ease  from  Begina  v.  Shipston  upon  Stour,  6  Q.  B.  119,  and  Begina 
f.  Batcliffe  Culey,  9  Q.  B.  18,  on  the  ground  that  in  those  cases  the 
examinations  had  no  general  heading  expressly  applicable  to  every  one 
of  the  examinations. 

*Mellar  and  Sir  Eardley  Wilmot^  contri,  relied  on  the  above  ^^^ 
cases  as  expressly  deciding  that  each  examination  ought  to  be  per-  *- 
feet  in  itself.  Our,  adv.  vutL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court 

In  this  case  there  was  one  heading  for  the  examinations  of  several 
witnesses,  containing  all  their  names  and  all  the  requisites  for  a  head- 
ing; and  the  statement  of  each  witness  referred  to  the  heading,  his  name 
being  stated  as  <<  the  said"  name :  and  the  objection  was  that  there  ought  to 
be  a  separate  heading  repeated  for  each  witness.  But  there  is  no  autho- 
ritv  for  such  an  objection ;  and  we  think  it  ought  not  to  be  sustained. 
Therefore  the  order  of  sessions  is  confirmed. 

Order  of  sessions  confirmed.(i) 

(a)  June  19tii.    Before  Lord  DsncAir,  0.  J.,  OoLnn>«i  and  JtuM,  Ji. 
{h)  Reported  by  H.  DatImd,  Esq. 

See  the  foUowing  eaie,  and  the  piioadiif  «BM^  from  pb  ftS. 

▼01. 
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The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  ST.  MARGARET, 
in  the  Borough  of  LEICESTER.     [Dee.  18th,  1849.] 

If  the  ground  of  ftppoal  against  an  order  of  remoral  be  merely  thai  it  does  not  appear,  upon  th« 
face  of  the  "  examinations,''  that  it  was  made  upon  a  proper  complaint;  the  objection  is  snA» 
oienUy  answered  by  showing  that  such  a  complaint  appears  in  the  body  of  the  examination^ 
althongh  no  option  shows  iL 

On  appeal  against  an  order  of  two  jnstices  for  removing  Theodoeis 
Spencer  and  her  child  from  the  parish  of  St.  Margaret,  in  the  boroagh 
of  Leicester,  to  the  parish  of  St.  Luke,  in  Middlesex,  the  Recorder  of 
^QQ-  "^Leicester  quashed  the  order,  subject  to  a  case.  Two  points  were 
-'  raised  upon  the  case :  but^  the  counsel  who  supported  the  order  of 
«essions  having  abandoned  one  of  them,(a)  so  much  of  the  case  only  is 
stated  as  relates  to  the  other. 

The  order  of  removal  was  as  follows. 

<<  Borough  of  Leicester,  in  the  conntj  of  Leicester,  to  wit.  To  the 
churchwardens,"  &c.  (the  parish  officers  of  the  two  parishes).  <<  Whereas 
complaint  has  been  made  by  you,  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  St.  Margaret,  unto  us,"  &c.,  <(  two"  (jus- 
tices of  the  borough  of  Leicester),  <<that  Theodosia  Spencer,"  &c. 
(setting  out  a  complaint,  adjudging  the  settlement,  and  directing  the 
removal). 

The  appellants  relied  upon  their  18th  ground  of  appeal,  which  was : 
<<  That  it  does  not  appear,  upon  the  face  of  either  of  the  examinations 
vpon  which  the  said  order  of  removal  was  made,  that  such  examinations 
were  taken  on  any  sufficient  complaint  of  the  churchwardens  and  over- 
seers of  your  said  parish  that  the  said  paupers,  or  either  of  them,  had 
come  to  settle  in  or  were  actually  chargeable  to  your  said  parish." 

«  Each  of  the  several  examinations,  upon  which  the  order  was  made, 
had  the  following  caption. 

<<  <  Borough  of  Leicester,  to  wit.  The  examination  of  (A.  B.  the  exa- 
minant),  taken  on  oath  at  the  said  borough,  on  the  complaint  of  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Margaret 
4^1  nni  ^^  ^^^  ^^^  borough,  the  11th  day  of  November,  1846,  before  us^ 
•^  *the  undersigned,  two  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  borough,  touching  the  place  of  the  last  legal  settlement 
cf  Theodosia  Spencer,  now  residing  at,'  ftc,  <in  the  said  parish  of  St, 
M.,  widow,  and  her  child,  who  have  not  resided  in  the  said  parish  for 
five  years  next  before  the  said  complaint.' 

«  The  complaint  upon  which  the  removing  justices  proceeded  was  mado 
by  one  of  the  overseers,  by  the  authority  and  on  behalf  of  the  whole  body, 
and  was  in  writing,  as  follows.(&) 

(a)  See  the  Judgment  in  this  ease,  p.  102,  poet 

(5)  The  oomplaint»  set  ont  in  the  ease  as  abore  stated,  did  not  appear  to  he  upon  oath ;  nor  dift 
it  s^ypear  who  was  examined  upon  oath  before  the  removing  jostioes,  nor  what  was  then  depoaad 
40f  BO  part  of  the  examinationi  being  set  out  besldea  the  caption.    The  examinations  ware  bM 
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«  <  Borough  of  Leicestpi;  {o  wit.  The  information  and  complaint  of 
Samuel  Sharman  Wheeler;  *()ii<r-of  the  overseers  of  the  poor  of  the  parish 
of  St.  Margaret  in  the  said  6<u>9t)gh  of  Leicester,  taken  and  made  before 
OS,' "  &c.,  two,  &c.  (justices  in  &iu][4br  the  borough  of  Leicester),  «  Uhis 
11th  day  of  November,  1846 :  wKq.-gaith :  That  Theodosia  Spencer,' " 
kc.  (then  followed  a  regular  complaiilt/jltad  prayer),  <<  <  That  the  said 
Theodosia  Spencer  may  be  examined  toochijig  the  premises,  and  such 
further  proceedings  had  therein  as  the  law'clirects^' "  «  <  Taken  before 
us,  at  the  borough  aforesaid.' "    (Signature  of  lifie  two  justices). 

<<  The  Recorder  quashed  the  order  of  removH*ipltt^&led  against,  on 
the  7th  (a)  and  13th  grounds  of  appeal,  subject  to  l^^qase." 

The  questions  for  the  opinion  of  this  Court  iferei'ijtst :  Whether, 
ftc.  (the  point  abandoned  by  the  "^counsel  for  the  appeiU]^^)*  r^-tM 
Secondly :  Whether  the  order  ought  to  be  quashed  upon  the  oV  '- 
jection  contained  in  the  18th  ground  of  appeal  above  stated.  ~ 

If  the  opinion  of  the  Court  should  be  in  the  negative  upon  both  ques- 
tioDB,  the  order  of  sessions  was  to  be  quashed,  and  the  original  order 
confirmed.  If  the  opinion  of  the  Court  should  be  in  the  affirmative 
upon  either  question,  the  order  of  sessions  was  to  stand. 

The  case  was  argued  in  Michaelmas  term,  1848.(() 

JPasfdetfj  in  support  of  the  order  of  sessions.  The  complaint,  as  it 
appears  in  the  caption  of  the  examinations,  does  not  show  chargeability : 
and,  even  if  it  did,  it  would  not  be  sufficient.  It  is  true  that  the  case 
sets  out  a  complaint  in  writing :  but  that  will  not  aid :  the  complaint 
(which  might  have  been  made  orally)  ought  to  be  shown  to  precede  the 
examination :  and  this  can  appear  only  by  a  proper  caption  to  the  exa* 
mination.  The  question,  whether  there  has  been  a  complaint  in  fact, 
can  never  be  raised  in  a  case  like  the  present :  the  case  is  not  like  Regina 
9.  the  Justices  of  Buckinghamshire,  8  Q.  B.  800,(c)  where  it  was  sought 
to  bring  the  examinations  before  the  Court,  no  question  having  been  sub 
mitted  to  it  by  the  sessions. 

Mdhytj  contri.  The  respondents  do  not  propose  to  dispute  the  autho- 
rity of  the  cases  decided  as  to  captions  of  examinations;  but  those  cases 
are  inapplicable.  *The  ground  of  appeal  here  is  <<that  it  does  r^^M% 
not  appear  upon  the  face  of  either  of  the  examinations"  that  the  ^ 
i«  examinations  were  taken  on  any  sufficient  complaint."  The  objection 
IB  not  to  the  caption.  Here  a  proper  complaint  of  the  overseer  is  shown. 
Begina  v.  Sheffield,  anti,  p.  98,  was  decided  expressly  upon  the  caption, 
which  was  objected  to  in  the  grounds  of  appeal ;  and  the  caption  was 
pointed  to  in  the  grounds  of  appeal  in  Begina  v.  Gromersal,  antd,  p.  76. 

ntnracd  with  tli«  ontionul  It  wai,  however,  Mnmied  bj  the  Cwai,  thai  the  OTeneer  deposed 
oa  o«th  to  the  &eti  itmted  in  the  oompUint 

(•)  See  the  Judgment  in  thie  eaie,  p.  102»  poet 

(i)  NoTember  11th.  Before  Lord  DsmiAir,  C.  J.,  anl  WramMAir,  J.  Couumb  and  Eeu^ 
Ji^  were  fitting  in  the  Conrt  of  Criminal  Appeal ;  PATTBtov,  J.«  WM  is  the  Bail  Oovft 

fe)  Bee  Be^M  ei  LeedB,  6  Q.  B.  907. 
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-  • 
Besides,  the  caption  here  states  the  ezanunation  to  be  taken  on  the  com- 
plaint toachiog  the  hist  legal  settlemept.*  ''^J^oMUey.  The  present  case 
resembles  Regina  v.  Witham,  ant^,  |u  B^.]  [Lord  Denman,  C.  J.  We 
will  look  at  that  case.  The  grow^jDF  appeal  ought,  no  doubt,  to  point 
out  the  objection  distinctly.]  y-/  '•  Cur.  <idv.  vuU. 

Pattesok,  J.,(a)  now  deUfejed  the  judgment  of  the  Court. 

In  this  case  the  order  o^C^oval  was  quashed  on  two  grounds.  First: 
Because  the  pauper  19^  iftfimovable  by  five  years'  residence.  But,  as 
the  pauper  had  regeiye) -parish  relief  during  the  whole  time,  this  ground 
was  not  maintained^ft)  And,  secondly,  because  the  statement  of  the 
complaint  in  tbe^captions  of  the  examinations  was  not  sufficient.  But, 
as  the  thinteiinth' ground  of  appeal,  applicable  to  the  point,  is  directed  to 
the  fact'pP  V^'proper  complaint  appearing  on  either  of  the  examinations, 
rather  ttlan'to  an  imperfect  statement  of  it  in  the  caption  of  the  ex* 
«1A^1  aminations,  and  as  a  proper  ^complaint  is  shown  on  the  examina- 
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tion  of  the  overseer,  we  think  this  ground  also  is  not  maintainable 


under  this  ground  of  appeal.  Order  of  sessions  quashed.(c) 

(o)  Lord  DsmfAir,  C.  J.,  wm  abf«Bt  on  Mooant  of  iU  hMJth. 

(6)  The  facta  aod  argnmenti  relating  to  thia  part  are  not  reported. 

(e)  See  the  preceding  ewsw,  flrom  p.  65. 

See  alao  ai  to  pointf  decided  on  captiona,  tha  caaei  referred  to  in  p.  55,  note  (a),  anti. 


The  following  cases,  to  p.  216  inclusive,  relating  principally  to  the 
construction  of  stat.  9  &  10  Vict.  c.  66,  are  on  that  account  placed 
together. 

The  QUEEN  v.  The  Inhabitants  of  HABROW  ON  THE  HILL. 

June  19. 

Under  itat»  9  A  10  Vict  c  66»  s.  1,  a  pauper  cannot  be  remoTed  nnder  an  order  of  Jnsticee,  if  he 
baa  redded  in  the  pariah  five  yeara  next  before  the  apiAication  for  a  warrant  of  remoral,  whether 
fneh  reddenee  or  any  part  of  it  was  after  or  before  the  passing  of  the  act 

Aasnming  the  first  proviso  in  sect  1  (which  ezdadee  from  the  oompatation  of  the  flre  years  any 
lime  during  which  the  party  shall  have  been  in  prison  or  receiTing  parochial  relief,  Ae.)  to  be 
letrospective,  a  residence  down  to  the  time  of  the  application  makes  the  party  irremoTable, 
though  he  may  hare  received  parochial  relief  within  five  years  of  the  application,  provided 
the  residence  amounted  in  the  whole  to  five  yeara  exclusive  of  the  period  of  such  relict 

On  appeal  against  an  order  of  justices  for  removing  Henry  Pritchard 
and  his  wife  and  children  from  the  parish  of  Harrow  on  the  Hill  in 
Middlesex  to  the  parish  of  Buislip  in  the  same  county,  the  sessions 
(May,  1847)  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  pauper,  Henry  Pritchard,  resided  in  Harrow  for  ten  years  next 
1>efore  26th  August,  1846,  and  continued  so  to  reside  in  Harrow  on  that 
day  and  from  that  day  until  9th  December,  1846,  when  the  warrant  ww 
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appealed  against  was  applied  for  and  made.  During  the  greater  part 
of  the  year  1844,  while  bo  ♦residing  in  Harrow,  the  said  pauper  ^^^^ 
H.  P.  was  in  the  receipt  of  relief  from  Ruislip,  which  was  and  ^ 
still  is  his  place  of  settlement.  It  was  admitted  that  the  panper  H.  P. 
and  his  family  had  become  chargeable  to  and  had  received  relief  from 
Harrow,  and  that  the  order  or  warrant  appealed  against  was  in  all 
other  respects  regular  and  valid,  except  that,  as  the  appellants  con- . 
tended,  it  ought  to  be  quashed  inasmuch  as  the  paupers  were,  under  the 
provisions  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  irremovable.  The  respond- 
ents submitted  that,  the  pauper  H.  P.  having  been  in  receipt  of  relief 
during  a  part  of  the  five  years  next  before  the  application  for  the  order 
or  warrant,  and  before  26th  August,  1846,  the  statute  did  not  apply, 
and  the  paupers  were  removable.  The  quarter  sessions  held  that  the 
paupers  were  not  removable,  and  quashed  the  order  or  warrant  of 
removal,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench.  If  this 
Court  should  be  of  opinion  that  the  paupers  were  removable  from  Har- 
row for  the  reasons  contended  for  by  the  respondents,  the  order  of  ses- 
sions was  to  be  quashed :  if  this  Court  should  be  of  the  contrary  opinion, 
the  order  of  sessions  was  to  be  confirmed  and  the  order  of  removal 
quashed. 

PaMey^  in  support  of  the  order  of  sessions.  Stat.  9  &  10  Vict.  c. 
66,  8.  l,(a)  enacts:  "That  from  and  after  the  passing  of  this  act  no 
person  shall  be  removed,  nor  shall  any  warrant  be  granted  for  the 
removal  of  any  person,  from  any  parish  in  which  such  person  shall  have 
resided  for  five  years  next  before  the  application  *for  the  war-  r^-tA- 
rant.  That  clearly  applies  to  residence  before  the  act  passed,  ^ 
unless  the  clause  be  so  construed  that  a  man  who  has  always  lived  in  a 
parish  shall  not  be  irremovable  by  reason  of  five  years'  residence  until 
1851.  The  same  section  goes  on:  <( Provided  always,  that  the  time 
during  which  such  person  shall  be  a  prisoner  in  a  prison,"  <(  or  during 
which  any  such  person  shall  receive  relief  from  any  parish,"  <«  shall  for 
all  purposes  be  excluded  in  the  computation  of  time  hereinbefore  men- 
tioned."  If  that  proviso  is  prospective  only,  no  question  arises  here : 
if  it  be  retrospective,  the  year  1844  may  be  excluded  from  the  computa- 
tion, and  the  pauper  will  have  resided  nine  years. 

Creaxy^  contrd^  The  proviso  is  retrospective ;  and  there  must  have 
been  an  unbroken  residence  of  five  years  next  before  the  application  for 
a  warrant :  in  that  case  an  order  obtained  before  the  act  could  not  be 
executed  ;  nor  could  an  order  be  obtained  subsequently.  But,  if  the  last 
five  years'  residence  has  been  interrupted  as  the  proviso  specifies,  it  is  no 
bar  to  a  removal  or  to  an  application  for  an  order:  and  this  is  the  mean- 
ing of  the  words  "shall  for  all  purposes  be  excluded."  The  five  years 
are  not  to  be  patched  up  from  scattered  periods  during  which  a  vagrant 
may  have  been  unrelieved  or  not  in  prison.  A  continued  industrial  resi- 
dence was  contemplated :  if  that  ceases  and  the  man  becomes  chargeable 

(a)  Royal  Maent»  20th  Aagiiil»  184<t. 
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to  a  parish,  the  design  of  the  act  is,  that  he  shall  no  longer  be  irremovable. 
Bodily  absence  is  not  necessarily  an  absence,  if  there  be  animns  rever- 
tendi ;  a  like  reasonable  view  onght  to  be  taken  of  bodily  residence. 
^nf>1  [P^^B^^^>  ^'  Your  argument  is  that,  *if  a  person  has  resided 
^  ten  years  before  application  for  an  order  of  removal,  but,  at  the 
end  of  eight,  has  received  relief,  his  exemption  is  destroyed.  Lord  Dbn- 
man,  C.  J.  The  one  act  of  relief  puts  an  end  to  all  his  chances;  indeed 
his  certainties.  It  is  wonderful  you  can  come  to  such  a  conclusion.] 
Per  Ouriam.{a)  Order  of  sessions  confirmed.(6) 

(o)  Lord  Dbhh Air,  C.  J.,  PAmsoir,  CoLSRiDaB,  ftnd  Bblb,  Js. 
(6)  See  the  following  casee,  m  far  m  p.  216. 


The  QUEEN  v.  The  Inhabitants  of  SALFOED.    Jultf  12. 

A  pMiper  Ib  not  irromoTable  from  a  pariah  on  the  ground  of  reaidenoe,  if,  daring  anj  portion  of 
the  fire  years  next  before  application  for  an  order  to  remove  him,  he  has  been  confined  aa  a 
eonTiot  in  a  prison  ont  of  the  parish  ;  for  the  period  of  sneh  imprisonment  is  not  within  the 
first  proviso  of  stat  0  A  10  Vict  e.  60,  s.  1,  so  as  to  be  merely  excluded  from  the  compntatlon 
of  time,  bat,  is  a  break  in  the  reiidenoe  so  as  to  render  it  deficient  within  the  enacting 
clanse  of  the  section. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Thomas 
Hough,  his  wife  and  children,  from  the  township  of  Salford,  in  the  county 
of  Lancaster,  to  the  township  of  Haslington  in  the  county  of  Chester, 
the  sessions  quashed  the  order,  subject  to  a  case. 

The  case  stated  that  the  respondents  proved  a  settlement  of  the  paupers 
in  the  appellant  township:  upon  which  itwasobjected  by  the  appellants  that 
the  paupers  had  become  irremovable  by  the  passing  of  stat.  9  &  10  Vict, 
c.  66.  The  order  of  removal  was  made  on  29th  July,  1846 ;  and  a  copy 
thereof,  and  of  the  examinations,  was  sent  to  the  appellant  township  on 
8d  August ;  and,  no  notice  of  appeal  having  been  given  within  twenty-one 
*1 071  *^*y^  afterwards,  the  paupers  were  liable  to  be  removed  under 
-^  the  said  order  on  25th  August,  but  were  not  in  fact  removed  until 
29th  August.  The  pauper  Thomas  Hough  had  been  residing  in  Salford 
for  thirteen  years  preceding  the  date  of  the  order  of  removal,  with  the 
exception  of  a  period  of  about  fifteen  months  in  the  years  1843  and  18 14, 
during  which  time  he  was  in  the  House  of  Correction  at  Kirkdale  in  the 
county  of  Lancaster  as  a  prisoner  under  sentence  for  a  misdemeanor, 
the  said  prison  not  being  in  Salford,  but  at  a  distance  of  about  thirty 
miles  therefrom.  On  the  pauper's  liberation  from  prison,  he  immediately 
returned  to  his  family  in  Salford,  where  he  had  left  them  on  his  being 
sent  to  prison.  The  respondents  replied  that  the  paupers  under  the 
circumstances  were  removable,  even  if  the  pauper  had  resided  five  years  in 
Salford  next  before  the  order  of  removal ;  but  that  the  pauper  had  not  in 
fact  resided  in  the  township  during  the  said  five  years,  the  prison  in  which 

(a)  Royal  assent,  20th  Aognst,  1840. 
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he  was  confined  not  being  in  Salford;  and,  also,  because  the  provision  in 
the  said  act  respecting  the  computation  of  time  was  prospective  only  and 
not  retrospective. 

The  sessions,  however,  were  of  opinion  that,  under  the  circumstances 
above  stated,  the  respondents  were  precluded  from  removing  the  paupers 
after  the  26th  August,  1846  (the  day  on  which  the  above  statute  was 
passed),  and  therefoi-e  directed  the  order  of  removal  to  be  set  aside.  If 
the  sessioor  were  wrong,  their  judgment  was  to  be  set  aside,  and  the 
order  of  removal  to  be  confirmed ;  otherwise  the  judgment  to  be  confirmed 
and  the  order  set  aside.  r*10A 

*The  case  was  argued  on  a  former  day  in  this  vacation.(a)         '- 

Taumsendj  in  support  of  the  order  of  sessions.  The  words  of  stat.  9 
k  10  Vict.  c.  66,  s.  1,  that  no  « person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removal  of  »ny  person,  from  any  parish  in 
whicb  such  person  shall  have  resided  for  five  years  next  before  the  appli- 
cation for  the  warrant,"  are '  retrospective.  The  object  of  prohibiting 
removal,  as  well  as  the  granting  of  a  warrant  for  removal,  must  have 
been  to  meet  cases  like  the  present,  and  to  render  a  pauper  irremovable 
after  the  passing  of  the  act,  although  a  warrant  for  his  removal  had  been 
granted  previously.  It  will  be  argued  that  the  pauper  did  not  reside  in 
the  respondent  parish  five  years  "next  before"  the  application  for  the 
warrant,  because  his  residence  was  interrupted  during  his  imprisonment 
out  of  the  parish.  But  the  proviso  must  be  taken  to  be  retrospective  as 
well  as  the  enacting  clause,  so  that  the  term  of  imprisonment  is  to  be 
excluded  "  for  all  purposes"  from  the  computation  of  the  five  years ;  and 
then  constructively  there  will  have  been  an  uninterrupted  residence  for 
five  years  next  before  the  application.  Imprisonment  is  to  be  excluded 
from  the  computation,  whether  such  imprisonment  have  been  in  the  parish 
of  the  residence  or  elsewhere.  This  is  clearly  to  be  inferred  from  the 
context,  by  which  the  time  of  the  pauper's  service  as  a  soldier  or  sailor, 
or  of  his  residence  as  an  in-pensioner  in  Greenwich  or  Chelsea  Hospital, 
is  excluded. 

*Pa%hley^  control.  In  this  case,  the  right  of  actual  removal  was  ^^  ^^^ 
complete  on  the  day  before  the  passing  of  the  act.     The  general  ^ 

doctrine  is,  that  a  right  once  vested  is  not  to  be  afiected  by  a  statute  of 
which  the  intention  is  not  clearly  retrospective ;  2  Inst.  87,  Ashburn- 
ham  V.  Bradshaw,  2  Atk.  86,  Attorney-Greneral  v.  Lloyd,  3  Atk.  551, 
Attomey-Generai  t;.  Andrews,  1  Ves.  Sen.  225,  Thompson  v.  Lack,  8  C. 
B.  540,  551 ;  although  Hex  v.  Thurston,  1  Lev.  91,  referred  to  in  Lat- 
less  V.  Holmes,  4  T.  B.  660,  662,  is  a  strong  case  to  the  contrary.  But 
it  is  unnecessary  to  discuss  the  question  whether  the  proviso  in  this 
statute  be  retrospective ;  for  it  can  only  exclude  something  which,  if 
there  were  no  proviso  on  the  enacting  clause,  would  have  been  included 
in  the  computation  of  residence ;  and,  as  imprisonment  out  of  the  parish 

{a)  June  24Ui.    Before  Lord  DEXKur,  C.  J.,  PAnxsoir,  Colxumb,  and  Ebls,  Ji. 
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could  neyer  haye  been  included  as  part  of  the  residence  within  the  pariah, 
gnch  imprisonment  cannot  be  within  the  proviso,  and  the  residence  has 
bieen  interrupted,  and  does  not  satisfy  the  terms  of  the  enacting  clause. 

Out.  adv,  vuU. 

Lord  Dbkman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case,  a  valid  order  was  made  and  delivered  before  the  statute 
passed;  and  the  pauper  was  removed. after  lihat  time.  With  respect  to 
residence  during  the  required  five  years,  the  pauper  had  been  imprisoned 
out  of  the  respondent  parish  for  fifteen  months;  but  he  had  resided,  imme- 
diately before  the  five  years  began,  fifteen  months  in  the  respondent 
parish :  the  sessions  set  aside  the  order,  on  the  ground  that  the  residence 
O'lini  ^^^  ^rendered  the  pauper  irremovable,  and  that  removal  after 
-'  the  statute  of  a  person  rendered  irremovable  thereby  was  a  good 
ground  of  appeal  against  »  valid  order  of  removal  made  before  that 
statute. 

As  their  decision  on  the  first  point  appears  to  be  wrong,  it  is  unneces* 
sary  to  consider  the  second  point.  The  question  is,  whether  time  that  is 
within  the  terms  of  the  excepting  clause  is  to  be  excluded  from  the  com- 
putation of  the  five  years,  where  such  time  was  passed  out  of  the  parish 
where  their  removability  is  supposed  to  attach :  and  we  are  of  opinion  that 
it  is  not 

We  have  stated  our  view  of  the  structure  of  the  two  clauses  before : 
aidd  it  is  clear  that  the  excepting  clause  has  no  operation  until,  subject 
tp  its  efiect,  the  requirement  of  the  enacting  clause  has  been  fulfilled. 
Ip  computing  the  five  years,  if  it  is  found  that  for  part  thereof  the  resi- 
dence was  not  in  the  parish,  the  enacting  clause  does  not  apply ;  the 
r^idence  is  deficient,  and  the  excepting  clause  does  not  operate  to  supply 
the  deficiency. 

Therefore  the  order  of  sessions  is  quashed. 

Order  of  sessions  quashed,  (a j 

(a)  Reported  by  H.  Dftrieon,  Esq. 
See  the  preeeding  end  following  esses,  from  p.  103  to  p.  216. 


^^^-        *The  QUEEN  v.  The  Lihabitants  of  HALIFAX. 
"^  Jtdy  12. 

If  an  order  of  remoTtl  states  that  it  was  made  hj  Jastioep  **  in  and  for"  the  proper  districti  it  need 
not  also  state  the  partioolar  plaoe  where  it  was  made  within  that  district 

It  &B  not  necessary  that  an  order  of  remoTal,  since  stat  0  A  10  Vict  c  M,  should  negatire  that 
a  paapor  has  become  chargeable  in  consequence  of  sickness  or  aoeident. 

A  panper  is  not  irremovable  from  a  parish  on  the  ground  of  residence,  under  stat  0  A  10  Viet  e. 
60,  s.  1,  if,  at  any  time  daring  the  flre  years  next  before  application  for  an  order  to  remove 
him,  he  has  been  removed  from  the  parish  under  a  prior  order;  for  such  removal  is  a  break 
in  the  residence. 

And  it  makes  no  dUTerenoe  thai  the  panper  io  removed  leaves  behind  ftimitore  In  a  house  rented 
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od  ooeopifid  bj  him  si  Uia  the  time  of  hia  removal  and  retamn  the  kej  of  the  house,  and  thai 
lie  hu  alwayi  the  animni  reTertendi,and  actually  returns  and  resnmes  occupation  of  his  houit 
ifttr  Ml  ahitnee  of  a  few  days. 

On  appeal  against  an  order  of  justices  for  the  removal  of  Hannah 
Hame,  widow,  and  her  children,  from  the  township  of  Halifax  in  the 
West  Riding  of  Yorkshire  to  the  township  of  Alnwick  in  Northumberland,; 
the  sessions  quashed  the  order,  subject  to  a  case,  which  was  stated,  in 
substance,  as  follows. 

The  order  of  removal  was  made  on  12th  December,  1846.     The  pauper 
was  married,  about  twelve  years  before  the  present  order  of  removal,  to 
her  late  husband  John  Hume,  who  died  in  Halifax,  the  13th  January, 
1845,  leaving  the  pauper  his  widow,  and  the  paid  cliildicn.     Since  her 
marriage,  the  pauper  had  always  resided  with  her  husband  up  to  the  time 
of  his  death  in  Halifax,  and  continued  to  reside  there  till  26th  January, 
1845,  when,  having  become  with  her  family  chargeable  to  Halifax,  she 
was  removed,  by  an  order  of  Justices  of  that  date,  to  the  sai<l  parish  of 
Alnwick,  and  delivered  under  it,  on  Ist  March,  1845,  to  one  of  the 
overseers  of  Alnwick.     The  said  order  of  25ih  January,  1845,  had  the 
marginal  venue  "  West  Riding  of  Yorkshire,"  and  purported  to  liave  been 
made  by  two  justices  "in  and  for  the  said  Riding,*'  but  did  not  specify 
any  particular  place  in  the  Riding  as  the  place  where  it  was  made.    Thia^ 
order  formed  the  ground  of  the  removal  by  the  *prescnt  order.    ^^^  ^ 
The  parish  of  Alnwick  is  in  a  union  called  the  Alnwick  Union.   ^ 
The  pauper  remained  at  Alnwick  from  1st  March,  1845,  to  19ih  March^ 
1S45,  and  daring  all  that  time  was  chargeable  to  the  said  parish  of 
Alnwick,  and  received  relief  out  of  the  workhouse  from  the  guardians  of 
the  Union.     While  the  pauper  was  at  Alnwick,  the  guardians  of  the 
Union  offered  her  seven  shillings  and  sixpence  a  week,  if  she  would  return 
CO  Halifax,  and  an  additional  sum  of  three  pounds  for  her  expenses  in 
returning  there.     The  pauper  had  always  been  desirous  of  returning  to 
Halifax,  where  her  friends  lived,  and  agreed  to  take  the  money,  without 
which  she  could  not  have  gone  back  to  the  respondent  township.     She 
accordingly  received  the  three  pounds^  and  seven  shillings  and  sixpence 
besides  for  one  week's  allowance  in  advance,  returned  to  Halifax,  and 
continued,  after  her  return,  until  4th  November,  1846,  to  receive  the 
weekly  allowance  from  the  said  guardians.     Upon  her  husband's  death, 
she  paid  the  rent  for  a  house  in  which  she  lived  at  Halifax ;  and,  on  her 
removal  to  Alnwick  under  the  order  of  25th  January,  1845,  she  left  the 
fbmiture  in  the  said  house,  and  kept  the  key  of  it  while  she  remained  at 
Alnwick,  and  took  possession  of  it  again  on  her  return  to  Halifax.    When 
the  said  guardians  of  Alnwick,  on  4th  November,  1846,  discontinued 
their  weekly  allowance  to  the  pauper,  she  became  with  her  family  charge- 
able to  the  respondent  township,  and  received  relief  accordingly. 

The  appellants,  under  their  grounds  of  appeal,  objected  at  the  trial : 
Rrst,  that  the  former  order  of  removal  of  January,  1846,  did  not  appear 
VOL.  \ii.— 10  G 
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to  Iiaye  been  made  within  the  jurisdiction  of  the  justices  who  made 
^^^cTi  *^^-     ^^^  sessions  overruled  the  objection,  subject  to  the  opinion 
^^^^  of  this  Court. 

Secondly,  that  the  examinations  failed  to  show  that  the  pauper  and  hei 
family  had  not  become  chargeable  to  the  respondent  township  in  respect 
of  relief  made  necessary  by  sickness  or  accident  to  the  said  pauper,  ot 
to  any  one  of  her  said  children,  and  that  the  order  of  12th  December, 
1846,  did  not  state  that  the  justices  were  satisfied  that  any  such  sickness 
or  accident  would  produce  permanent  disability.  The  sessions  overruled 
the  objection,  subject  to  the  opinion  of  this  Court. 

Thirdly,  that  the  said  pauper  and  her  family  were  irremovable  from 
the  respondent  township,  in  consequence  of  having  resided  therein  for 
five  years  next  before  the  application  for  the  order  of  removal  of  12th 
December,  1846,  after  excluding,  in  the  computation  of  such  time,  the 
time  during  which  the  said  paupers  had  been  receiving  relief  from  any 
parish  :  and  the  sessions  allowed  this  objection,  subject  to  the  opinion  of 
this  Court. 

If  this  Court  should  be  of  opinion  that  any  of  the  above  objections 
was  valid,  then  the  order  of  sessions  was  to  be  confirmed :  but,  if  this 
Court  should  be  of  a  contrary  opinion,  the  order  of  sessions  was  to  be 
quashed,  and  the  order  of  removal  confirmed. 

The  case  was  argued  on  a  former  day  in  this  vacation.(a) 

PashUy  and  HamerUm^  in  support  of  the  order  of  sessions.  The 
order  should  have  alleged  that  the  pauper  had  not  become  chargeable  in 
*  1141  ^^^P^^^  ^^  relief  made  ^necessary  by  sickness,  or  that  such  sick, 
ness  would  produce  permanent  disability,  so  as  to  show  the  legality 
%{  the  removal  with  reference  to  stat.  9  &;  10  Vict.  c.  66,  s.  4.  But  the 
important  question  is  as  to  the  five  years'  residence,  under  the  first  sec- 
tion of  the  statute.  If  the  first  proviso  of  that  section  be  retrospective, 
then  the  residence  was  complete,  because  the  period  during  which  the 
pauper  was  in  the  receipt  of  parochial  relief,  whether  at  Alnwick  or 
Halifax,  is  to  be  excluded  in  the  computation.  [Pattesox,  J.  The  pro- 
viso seems  to  apply  merely  to  relief  given  in  the  same  parish  in  which  the 
five  years*  residence  is  to  be  computed;  for  residence  elsewhere  would  not 
be  included  in  the  computation.]  The  proviso  is  quite  general ;  and  the 
pauper's  constructive  residence  was  at  Halifax  even  during  her  absence 
at  Alnwick.  Her  home  was  continuously  at  Halifax ;  and  ''  residence*' 
means  "  home ;"  per  Erlb,  J.,  in  Whithorn  v,  Thomas,  7  M.  &;  Gr.  1, 10. 
Absence,  although  for  a  long  period,  does  not  interrupt  residence,  unless 
there  is  a  permanent  renunciation  of  domicile ;  Lambe  v.  Smythe,  15  M. 
k  W.  433.  Here  the  pauper  always  retained  her  house  and  furniture  at 
Halifax,  and  had  the  animus  revertendi ;  and  she  did,  in  fact,  return, 
which  is  material  in  considering  the  character  of  her  absence ;  for  fijiia 
nomen  operi  imponit,  a  principle  which  was  acted  upon  in  determining 

(o)  Jane  24th.    Before  Lord  Dbhiuv,  C.  J.,  Pattssoh  and  Colbbipos,  Js. 
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the  effect  of  absence,  on  a  question  of  constructive  service  by  an  appren* 
tice,  in  Rex  r.  Ribchester,  2  M.  &  S.  185, 188,  and  on  a  question  of  a 
minor's  emancipation,  in  Rex  v.  Rotherfield  Greys,  1  B.  &  G.  845. 

*R.  JJaSand  Pickering j  contrd.  First,  it  was  not  necessary  ri^iir 
that  the  order  should  negative  that  the  chargeability  was  occa- 
aoned  by  sickness;  for  that  is  matter  of  objection  only.  Secondly, 
the  proviso  is  not  retrospective ;  and,  if  it  be,  it  does  not  apply  to  a 
residence  not  in  the  same  parish  in  which  the  residence  for  five  years  is 
aUeged.  [Coleiiidob,  J.  I  have  a  difficulty  in  construing  the  proviso. 
It  may  be  supposed  that  all  the  cases  in  it  are  within  some  common  prin- 
ciple. The  time  excluded  by  the  proviso  appears  to  be  time  that  would-, 
if  there  were  no  proviso,  be  reckoned  under  the  enacting  clause ;  and  yet 
I  do  not  understand  how  time  of  service  as  a  sailor  would  be  reckoned  in 
any  parish,  or  time  of  residence  as  an  in-pensioner  at  Greenwich  could 
be  reckoned  at  Halifax,  even  if  there  had  been  no  special  exclusion.]  The 
object  may  have  been  twofold ;  first,  to  protect  the  particular  parishes  in 
which  prisons  and  hospitals  are  situate,  and,  secondly,  to  obviate  the  con- 
sequences of  constructive  residence  by  persons  of  a  particular  class.  Rex 
9.  Mitchell,  10  East,  511,  may  exemplify  the  latter  view ;  there  it  was 
held  that  freemen  of  Norwich,  substitutes  in  the  militia,  quartered  at 
Colchester,  but  having  dwelling-houses  at  Norvrich,  in  which  their  families 
resided,  were  constructively  inhabitants  of  Norwich.  In  the  present 
case,  however,  there  was  no  constructive  residence  at  Halifax  during  the 
pauper's  absence  at  Alnwick ;  for,  although  she  had  the  will,  she  had  not 
the  power  to  return,  the  law  having  placed  her  under  the  control  of 
others ;  and  she  could  not  return  without  subjecting  herself  to  punishment 
as  ''  an  idle  and  disorderly  person,"  under  stat.  5  G.  4,  c.  88,  s.  3. 

Our,  adv,  vuU. 

♦Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court,  r^jjg 
In  this  case  the  order  of  removal  was  made  on  the  ground  that  a 
former  order  had  been  unappealed  from.     The  objection  to  the  form  of 
that  order  was,  we  think,  properly  overruled  by  the  sessions. 

The  objection  that  there  was  no  negative  of  the  chargeability  being 
occasioned  by  sickness  or  accident  was  also,  we  think,  properly  overruled. 

It  further  appeared,  in  respect  of  the  residence  for  five  years,  that  the 
pauper  had  in  March,  1845,  been  removed,  under  an  order  of  removal, 
from  Halifax  to  the  appellant  parish,  and  had  remained  in  that  parish 
nineteen  days,  and  had  then  returned  to  Halifax.  She  had  been  renting 
a  cottage  before  the  removal,  the  key  of  which  she  had  kept ;  and  she 
left  the  furniture  therein  when  she  was  removed  from  Halifax,  and  had 
always  the  desire  of  returning  thereto.  She  had  also  resided  in  Halifax 
more  than  nineteen  days  immediately  before  the  beginning  of  the  five 
years  in  question.  The  sessions  decided  that  she  had  become  irremov- 
able, and  discharged  the  order :  but  we  are  of  opinion  that  the  sessions 
came  to  a  wrong  conclusion. 
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We  take  it  to  be  clear,  as  a  general  proposition,  ttit  remoyal  pats  an 
ond  to  residence.  A  review  of  the  statutes  under  which  the  power  of 
removal  has  been  exercised,  from  stat.  18  &  14  Gar.  2,  c.  12,  downwards, 
ihows  that  the  pauper  was  considered  originally  as  an  intruder  upon  the 
inhabitants,  and  the  power  of  removing  was  given  to  prevent  his  becoming 
an  inhabitant.  A  removal,  therefore,  is  in  its  nature  a  disruption  of  resi- 
dence and  inhabitancj.  That  being  the  generd  principle,  do  the  facts 
here  stated  in  respect  of  the  cottage,  and  the  desire  of  return,  constitute 
^1171  ^^  ®^<^^P^i<>^ ^  *^^  think  not:  the  right  to  return  was  taken 
'^  away  while  the  state  of  chargeability  continued ;  the  desire  to 
xeturn  without  the  right  is  very  different  from  the  animus  revertendi  which 
in  some  cases  of  absence  keeps  up  the  continuity  of  residence.  The 
facts  relating  to  the  cottage  are  not  stated  with  precision ;  the  possession 
of  property  does  not  consist  with  chargeability ;  and  an  exception  to  a 
general  principle,  unless  the  ground  of  the  exception  could  be  stated  with 
precision,  is  to  be  avoided  in  law. 

The  order  of  sessions,  therefore,  is  quashed,  and  the  original  order 
confirmed.  Order  of  sessions  quashed.(a) 

(a)  Raported  by  H.  DftTison,  Biq. 
See  the  pnoediog  and  foDowing  ouef,  from  p.  103  to  p.  216. 
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Where  s  paoper  has  reelded  fire  yean  eoatinnoody  ia  a  pariah  first  as  wife  and  afterwards  aa 

widow,  the  two  periods  of  residence  ooalesoe,  so  as  to  render  her  irremoTable  nnder  staL  9  4 

10  Vict  c.  66. 
Where  an  order  of  remoral  has  been  made  before  stat  9  A  10  Viet  o.  66,  and  the  paaper  has  not 

been  remoredi  it  is  no  ground  of  appeal  that  the  panper  has  become  irremorable  by  rirtae  if 

the  statnte  since  the  order  was  made. 

On  appeal  against  an  order  of  justices,  made  on  20th  July,  1846,  for 
the  removal  of  Margaret  James,  widow,  and  her  children,  from  the  town- 
ship of  Mottram  in  Longdendale,  in  the  county  of  Chester,  to  the  parish, 
township,  or  place  of  Glossop,  in  the  county  of  Derby,  the  sessions 
(October,  1846)  confirmed  the  order  subject  to  a  case. 

It  appeared  from  the  case  that  the  paupers  were  settled  in  the  appellant 

^1181  P^^^^  ^^  ^^S^^  ^^  ^^^  deceased  ^husband  of  the  pauper  Margaret ; 
-'  that  he  died  in  1844 ;  that  the  paupers  had  resided  in  the  respond- 
ent parish  for  more  than  five  years  continuously  next  before  the  making 
of  the  order  of  removal ;  and  also  that  the  paupers  had  not  been  actually 
removed  under  the  said  order. 

The  questions  for  the  opinion  of  the  Court  were :  First,  whether  the 
paupers  were  irremovable  by  virtue  of  stat.  9  &  10  Vict.  c.  66 ;  secondly, 
whether,  the  order  having  been  made  before  the  passing  of  the  said  statute, 
there  was  any  right  of  appeal  before  actual  removal. 
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The  case  was  argued,  on  a  former  day  in  this  yacation,(a)  by 

Pickering^  in  support  of  the  order  of  sessions,  and  EgertoUy  contri. 

The  argument  is  sufficiently  noticed  in  the  judgment  of  the  Court. 

Cur.  adv.  vulU 

Lord  DsNMAK,  C.  J.,  now  delivered  judgment.  In  this  case  the  ques- 
tion was  raised,  whether  residence  as  widow  would  coalesce  with  residence 
as  wife,  to  complete  the  fire  years'  residence  required  for  irremorability ; 
and  we  are  of  opinion  that  it  would.  Such  residence  is  within  the  ternm 
of  the  statute :  {b)  it  is  residence ;  and  we  see  no  reason  why  full  effeot 
Bhonld  not  be  given  to  the  meaning  of  that  word. 

*The  question,  also,  was  raised,  whether  the  statute  created  a  r^f  <ia 
ground  of  appeal  against  an  order  of  removal  made  before  the 
statute,  and  valid  at  the  time  it  was  made,  by  reason  that  the  pauper  had 
become  irremovable  before  the  time  the  appeal  was  heard :  and  we  think 
this  question  ought  to  be  answered  in  the  negative.  The  appeal  was 
given  by  stat.  18  &  14  C.  2,  c.  12,  s.  2,  to  any  person  aggrieved  by  the 
judgment  of  the  two  justices.  Now  the  order  aiTorded  no  ground  of 
complaint,  having  been  valid  when  made,  and  not  having  been  acted  on 
by  removing  since  the  statute  had  taken  away  the  power  of  removing. 
As  the  statute  provides  both  that  no  person  shall  be  removed,  and  also 
that  no  warrant  shall  be  applied  for,  it  appears  to  ub  that  effect  can  only 
be  given  to  both  clauses  by  deciding  that  the  pauper  may  become  irre- 
movable although  a  valid  order  existed.  The  sessions,  therefore,  did 
right  in  confirming  the  order.  But,  as  the  order  is  not  to  be  acted  on, 
and  the  only  use  of  the  confirmation  is  as  evidence  of  the  settlement  in 
case  the  question  should  arise  hereafter,  and  as  the  circumstances  are 
peculiar,  we  would  suggest  that  the  entry  of  the  judgment  by  some  such 
expression  as  ''  order  confirmed,  although  the  pauper  has,  since  it  was 
made,  become  irremovable  under  it,"  would  explain  the  matter  in  case 
it  should  be  necessary  hereafter  to  recur  to  it. 

Order  of  sessions  confirmed.(e) 

(a)  Jane  19th.    Before  Lord  DzmcAN,  C.  J.,  Colibidob  and  Ebli,  Ji. 

{h)  Sects.  1,  2. 

(e)  Reported  by  H.  DaTUon,  Eeq. 

See  the  pieoedlag  and  foUowing  OMti,  drom  p.  lOS  to  p.  lift.  i 


fThe  QUEEN  v.  The  Lihabttantfl  of  ST.  MART,  WHITE-  r^^^oA 

CHAPEL.    July  12.  "■ 

Ktper  wu  redding  in  pviih  W.  with  her  hnebwDd  si  the  time  of  hii  death,  which  hi^pened 
before  the  pauing  of  ital  9  ik  10  Viet  e.  OS.  The  parte h  obtained  an  order  for  her  removal^ 
i«d  Nrred  notiee  of  ehaffgeahOitj,  4o.  Before  actual  remeTaly  the  ftatote  paeeed,  the  widow 
aot  liating  oompleted  a  reiidenee  of  twdre  calendar  months  from  the  luuband'a  death. 

'^leld  thal^  by  Met  t  of  tha  itatat^Ae  waa  inemoTable  t&l  the  eonpletioii  of  w9Anaknm»9k 

a2 
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that  tho  olaaMy  though  prospecttre  as  to  tho  removals  contemplated,  might  be  constraed  rctro- 
speotavely  aa  to  the  conditions  under  which  remoral  should  or  should  not  be  lawful 
H"Id,  also,  that,  although  the  order  was  valid  when  made,  it  might  be  quashed  on  appeal,  upon 
the  widow  being  actually  remored,  after  the  passing  of  the  aet»  and  within  the  twelve  calendar 
months. 

On  appeal  against  an  order  of  justices,  for  removing  Sarah,  the  widow 
of  William  Badman,  and  her  five  children,  firom  the  parish  of  St.  Mary 
Magdalen,  Bermondsey,  in  Surrey,  to  the  parish  of  St.  Mary,  Whitecha< 
pel,  in  Middlesex,  the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  upon  a  case,  which  was  stated,  in  substance,  as  follows. 

William  Badman,  the  husband  of  the  pauper,  was  residing  in  St.  Mary 
Magdalen,  Bermondsey,  at  the  time  of  his  death,  which  took  place  on  6th 
June,  1846.  His  now  widow,  the  pauper,  was  residing  with  him  in  the 
said  parinh  at  the  time  of  his  death.  On  11th  August  in  the  same  year 
an  order  was  made  by  two  justices  for  the  removal  of  the  pauper  and  her 
five  children  from  St.  Mary  Magdalen,  Bermondsey,  to  St.  Mary,  White- 
chapel,  as  the  place  of  their  legal  settlement.  A  copy  of  the  said  order, 
together  with  a  copy  of  the  examinations  and  a  notice  of  chargeability, 
was  duly  served  on  the  churchwardens  and  overseers  of  St.  Mary,  White- 
chapel,  on  the  said  11th  August.  On  the  26th  of  the  same  month  the 
act  9  &  10  Vict.  c.  66,  was  passed  and  came  into  operation. 

On  the  Sd  of  September  in  the  same  year,  the  pauper  and  her  children 
were  removed  by  virtue  of  the  said  order  from  St.  Mary  Magdalen,  Ber- 
^^  ^  -  mondsey,  to  St.  Mary,  *  Whitechapel.  On  Ist  October  in  the  same 
-I  year  the  notice  and  grounds  of  appeal  against  the  said  order  of 
removal  were  sent  by  the  churchwardens  and  overseers  of  St.  Mary, 
Whitechapel,  to  the  churchwardens  and  overseers  of  St.  Mary  Magda- 
len, Bermondsey :  and  the  appeal,  having  been  adjourned  by  consent  at 
the  October  sessions,  came  on  for  hearing  and  was  heard  at  the  Epiphany 
quarter  sessions  for  Surrey.  The  pauper  had  continued  to  reside  from 
the  time  of  the  death  of  her  said  husband  until  the  said  3d  September, 
1846,  and  jat  the  time  of  her  removal  under  the  said  order,  was  residing 
in  the  said  parish  of  St.  Mary  Magdalen,  Bermondsey ;  and  during  all 
that  time  had  continued,  and  at  the  time  of  her  removal  still  was,  a  widow 
and  unmarried. 

At  the  hearing  of  the  said  appeal,  no  objection  was  taken  to  the  form 
of  the  order  of  removal,  nor  to  its  validity  at  the  time  at  which  it  was 
made ;  nor  was  any  objection  taken  to  the  form  of  the  notice  or  grounds 
of  appeal ;  and  the  settlement  of  the  pauper  in  the  parish  of  St.  Mary, 
Whitechapel,  was  not  disputed :  but  it  was  contended  on  behalf  of  the 
,appellants  that,  by  the  operation  of  stat.  9  &  10  Vict.  c.  66,  s.  2,  the 
pauper  was  rendered  irremovable  from  the  respondent  parish  on  the 
said  8d  day  of  September.  On  behalf  of  the  respondents  it  was  eon- 
tended:  First:  That  the  provisions  of  the  said  act  with  reference  to 
widows  are  not  retrospective,  and  that,  as  the  pauper  had  beoome  a 
widow  before  the  passing  of  the  said  act,  she  was  removable:  aodt 
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Secondly,  that,  if  the  said  act  be  retrospectire,  and  consequently  the 
pauper  was  not  legally  removable,  yet,  the  order  of  removal  having 
been  good  and  valid  at  the  time  when  it  was  made,  such  *irre-  p^^^n 
movability  did  not  render  the  said  order  invalid,  and  was  no  I-     '^ 
ground  for  quashing  the  said  order  on  appeal. 

The  questions  for  the  opinion  of  this  Court  were :  first,  whether  the 
pauper  was,  under  the  circumstances  stated,  irremovable  at  the  time 
when  the  removal  took  place ;  and,  secondly,  if  she  were  then  irremov- 
able, whether  such  irremovability  was  a  ground  for  quashing  the  said 
order  on  appeal. 

If  this  Court  should  be  of  opinion  that  the  pauper  was  removable  at 
the  time  when  the  removal  took  place,  or  that,  although  she  was  not  then 
removable,  such  irremovability  was  no  ground  for  quashing  the  order, 
in  either  or  both  of  these  cases  the  order  of  sessions  was  to  be  confirmed. 
Bat,  if  the  Court  should  be  of  the  contrary  opinion  on  both  points,  then 
the  order  of  sessions  was  to  be  quashed. 

The  case  was  argued  in  Trinity  term,  1848.(a) 

WaUinger  and  Knappy  in  support  of  the  order  of  sessions.  Firsts 
sect.  2  of  Stat.  9  ft  10  Yict.  c.  66,  which  enacts  "  That  no  woman  resid- 
ing in  any  parish  with  her  husband  at  the  time  of  his  death  shall  be 
removed,  nor  shall  any  warrant  be  granted  for  her  removal,  from  such 
parish,  for  twelve  calendar  months  next  after  his  death,  if  she  so  long 
continue  a  widow,"  is  not  to  be  construed  retrospectively.(6)  The  right 
to  remove  here  was  like  a  vested  right  of  action ;  and  *it  is  laid  p^^oo 
down  that  the  Courts  will  not  give  a  retrospective  effect  to  a  sta-  ^ 
tnte,  80  83  to  take  away  such  rights ;  Oillmore  v.  Executor  of  Shooter,  2 
Mod.  310,  Couch  v.  Jefiries,  4  Burr.  2460.  That  doctrine  is  not  disputed 
in  Towler  v.  Chatterton,  6  Bing.  258 ;  but,  there,  the  words  of  the  sta- 
tute were  conclusive :  and  in  Binns  t;.  Hey,  1  Dowl.  ft  L.  661,  which  may 
be  cited,  the  language  of  the  statute  afibrded  grounds  of  decision  which 
are  not  found  here.  In  Hodgkinson  t;.  Wyatt,  4  Q.  B.  749,  the  question 
whether  the  statute  was  retrospective  or  not  became  immaterial  to  the 
decision.  But,  secondly,  supposing  the  clause  to  be  retrospective,  an  ap» 
peal  against  the  order  did  not  lie.  The  order  was  made,  and  a  copy  served, 
with  notice  of  chargeability,  and  a  copy  of  the  examinations,  on  August 
11th :  everything,  therefore,  that  was  necessary  to  make  the  order  per- 
fect was  done  before  August  26th  when  the  act  passed.  The  removal 
took  place  afterwards,  and  was  contrary  to  the  statute ;  but  an  appeal 
was  not  the  mode  of  objecting  to  it.  An  appeal  is  against  the  order, 
that  is,  the  judgment  of  the  justices,  not  against  the  act  of  removaL 
This  appears  from  the  language  of  stats.  18  ft  14  C.  2,  c.  12,  s.  2, 9  G.  1,  c. 

(a)  Jane  lOth.    Before  Lord  DwMUAti,  0.  J.,  Patrbov,  Wiortvait,  and  Bblb,  Ji. 

(h)  Thle  case  waa  argned  after  Begina  e.  8t  Paoeraa,  p.  129,  poet,  and  while  judgment  in  llial 
<aae  was  suspended.  The  Coort  gave  judgment  in  the  present  ease  flrst,  and  more  in  detaU 
Ifcaii  in  Begina  v.  8t  Paneras,  for  whteh  latter  reason  it  ii  foond  neeeuaiy  to  print  the  oatei  hi 
lh«  order  in  whioh  th^  were  deoided. 
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7,  8.  8,  35  6.  3,  c.  101,  s.  2.  In  Regina  v.  Brixham,  8  A.  &  E.  375, 
which  may  be  mentioned  on  the  other  Bide,  the  order  itself  was  not  per- 
fect for  want  of  notice  of  chargeability ;  and  a  similar  observation  applies 
to  Regina  v.  Mylor,  11  Q.  B.  55,  where  that  case  was  relied  upon.  Rex 
V.  Englefield,  13  East,  317,  cited  in  Regina  v.  Brizham,  8  A.  &  E.  375, 
^  ^  bears  strongly  npon  the  present  *case.  In  Regina  v.  The  Jostioes 
^^^^  of  Middlesex,  16  L.  J.  (N.  S.),  M.  C.  135,  S.  C,  11  Jurist,  909,(a) 
the  sessions  had  refused  to  hear  an  appeal,  because  the  order  of  removal 
was  made  before  the  passing  of  stat.  9  &  10  Yict.  c.  66,  and  the  paupei 
was  not  removed  till  after,  by  which  time  she  had  resided  five  years ;  and 
a  mandamus  was  granted,  calling  upon  them  to  hear ;  but  Wightman,  J., 
who  granted  the  writ,  did  not  profess  to  decide  the  question  of  law.  Al- 
though the  removal  cannot  be  appealed  agunst,  it  does  not  follow  that 
there  is  no  remedy,  if  the  appellants  have  a  right  to  reject  the  pauper. 
They  may  refuse  to  receive  her;  perhaps  an  indictment  might  lie. 
There  was  no  appeal  against  a  vagrant  pass.(i)  The  present  case  is  one 
which  could  only  arise  within  less  than  a  year  after  the  passing  of  the 
act,  and  probably  was  not  thought  of  by  the  legislature.  ^^  When  the 
words  of  a  law  extend  not  to  an  inconvenience  rarely  happening,  and  do 
to  those  which  oft;en  happen,  it  is  good  reason  not  to  strain  the  words 
farther  than  they  reach,  by  saying  it  is  casus  omissus,  and  that  the  law 
intended  quae  frequentids  accidunt ;"  19  Yin.  Ab.  528,  tit.  Statutes  (E. 
6),  pi.  157. 

Pashlet/j  contril.  first :  Gillmore  v.  Executor  of  Shooter,  2  Mod. 
810,  was  a  very  strong  case  of  attempted  interference  with  a  vested  right 
of  action.  But  it  is  not  a  general  rule  in  the  construction  of  statutes 
that  vested  rights  can  be  taken  away  only  by  express  words.  The  gene- 
^^atrt  ^^1  ^S^^  ^^  bring  error  on  a  judgment  has  been  *held  to  be 
-■  annulled  by  necessary  implication ;  King  v,  Simmonds,  7  Q.  B. 
289,  on  Stat.  1  &  2  W.  4,  c.  58 ;  Thorpe  v.  Plowden,  2  Exch.  387,on  stat* 
6  &  7  W.  4,  c.  71,  s.  46.  As  was  said  in  Butler  and  Baker's  case,  3  Rep. 
25a,  27  (,  acts  of  Parliament,  like  wills,  are  to  be  construed  ^^accord- 
ing to  the  intent,"  "  and  not  by  any  strict  or  strained  construction." 
The  opinion  expressed  in  Hodgkinson  v.  Wyatt,  4  Q.  B.  749,  as  to  the 
retrospective  operation  of  stat.  2  &  3  Vict.  c.  37,  s.  1,  was  part  of  a  deli- 
berate judgment.  (He  likewise  noticed,  as  to  the  prospective  or  retro- 
epective  effect  of  statutory  words,  Doe  dem.  Evans  v.  Page,  5  Q.  B.  767, 
and  the  particular  grounds  of  judgment  there.  Doe  dem.  Jukes  v.  Sum- 
ner, 14  M.  &  W.  39,  Nepean  v.  Doe  dem.  Knight,  2  M.  &  W.  894,  and 
Hume  9.  Haig,  8  Bro.  P.  C.  196.((;) )  The  word  '<  residing,"  in  sect.  2, 
though  connected  with  the  words  **  shall  be  removed,"  is  not  meant  to 

(a)  Bail  C<mrt»Juel2Ui,  1847.  ThifOMe  had  bem  dtedbjPadUiy  in  Regina*.  St  Pwi< 
«ee  p.  ISS,  Boto  (c),  post 

(h)  3  NoL  P.  L.  288, 9,  4Ui  ed. 

(«)  See  aieo  Moon  «.  Dnrden,  1  Bzeh.  21 
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eonfioe  the  enactment  to  future  residence ;  it  is  a  descriptive  word,  ha^ 
iag  the  effect  of  an  adjective,  and  referable  to  any  time.  So,  in  the  first 
proTiflo  of  sect.  1,  the  words  "shall  be"  are  not  meant  to  give  the 
enactments  a  prospective  operation,  their  intent  being  only  to  show  how 
the  time  mentioned  in  the  first  clause  is  to  be  calculated.  It  maj  be 
argned  that  the  provision  of  stat.  10  &  11  Vict.  c.  110,  s.  1,  with  reference 
to  that  clause,  does  not  favour  the  retrospective  construction :  but,  as  was  : 
0aid  in  Russell  v.  Ledsam,  14  M.  &  W.  574,  689,  "  the  province  of  the 
legislature  is  not  to  construe,  but  to  enact;  and  their  opinion,  not 
expressed  in  the  form  of  law  as  a  declaratory  provision  would  be,  is  not 
binding  *on  Courts,  whose  duty  is  to  expound  the  statutes  they  r^ii-ing 
have  enacted."  A  strong  instance  of  this  is  found  in  the  case  of 
Dore  V.  Gray,  2  T.  R.  858.(a)  PPattbson,  J.  What  has  the  construe- 
tion  of  sect.  1  to  do  with  this  case  on  sect.  2  ?]  The  one  cannot  be 
wholly  retrospective,  and  the  other  wholly  prospective.  Secondly :  It 
must  be  admitted  that  Regina  v.  The  Justices  of  Middlesex,  16  L.  J. 
(K.  S.)  M.  C.  135,  S.  0. 11  Jurist,  909,  cannot  be  cited  as  a  decision^ 
But  the  appeal  is  regular.  An  appeal  is  always  against  the  order, 
although  that  be  not,  strictly,  the  matter  complained  of.  [Pattbson,  J. 
Suppose  the  pauper  is  removed  within  twenty-one  days  after  notice  of 
ebargeability.]  In  practice,  the  appeal  is  against  the  order:  the  griev* 
anee  accrues  under  that.  Before  stat.  4  &  5  W.  4,  c.  76,  the  only 
grievance  which  could  so  accrue  was  the  removal :  but  that  statute  gives 
parties  an  interval  for  consideration  between  the  making  of  an  order  and 
tlie  actual  removal,  by  directing  the  parish  which  has  obtained  an  order 
to  send  a  copy,  with  notice  of  ebargeability:  the  parish  may  pause 
before  doing  so ;  but  the  sending  these  documents  is  an  essential  and 
not  merely  ministerial  act ;  and,  if  it  is  omitted,  or  if,  before  it  is  done,^ 
some  statutory  impediment  has  arisen,  the  order  itself  becomes  voidable, 
and  must  be  avoided  by  appeal  when  the  attempt  is  made  to  enforce  it 
by  serving  notice  or  by  removing :  Regina  t;.  Brixham,  8  A.  &  E.  875 ; 
Begina  v.  Westbury,  5  Q.  B.  500 ;  Rex  v.  Penkridge,  3  B.  &  Ad.  588 ; 
Begina  r.  The  Recorder  of  Leeds,  8  Q.  B.  628.  Our.  adv.  vuU. 

♦Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  ^,^-0- 
Court.  L  ^^^ 

In  this  case  a  valid  order  of  removal  was  made  before  the  passing  of 
the  statute ;  and  the  removal  took  place  after  that  time.  The  pauper 
bad  become  a  widow  on  the  6th  June,  1846,  before  the  passing  of  the 
act,  and  was  removed  on  the  Sd  of  September,  1846.  The  sessions  con- 
firmed the  order  of  removal,  subject  to  two  questions,  of  which  we  take 
the  effect,  and  not  the  precise  terms. 

First :  Was  the  pauper  irremovable  by  stat.  9  &  10  Vict.  c.  66,  s.  2, 
which  enacted  that  no  woman  residing  in  any  parish  with  her  husband 
at  the  time  of  his  death  shall  be  removed,  nor  shall  any  warrant  b^ 

(a)  Sm  Reginft  •.  Si  Xbbe%  post,  p.  IST,  140. 

▼OL.  xm— 11 
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granted  for  her  removal,  from  sach  parish  for  twelre  months  next  after 
his  death  if  she  so  long  continne  a  widow  ?  It  was  said  that  the  opera- 
tion of  the  statute  was  confined  to  persons  who  had  become  widows  after 
the  act  passed,  and  that  the  presumption  against  a  retrospectiye  statnts 
being  intended  supported  this  conf^truction :  but  we  have  before  shown 
that  the  statute  is  in  its  direct  operation  prospective,  as  it  relates  to 
t  future  removals  only,  and  that  it  is  not  properly  called  a  retrospective 
statute  because  a  part  of  the  requisites  for  its  action  is  drawn  from  time 
antecedent  to  its  passing.  The  clause  is  general,  to  prevent  all  removals 
of  the  widows  described  therein  after  the  passing  of  the  act ;  the  descrip- 
tion of  the  widow  does  not  at  all  refer  to  the  time  when  she  became  widow : 
and  we  are  therefore  of  opinion  that  the  pauper  was  irremovable  at  the 
time  she  was  removed. 

The  second  question  is :  Whether  the  removal  of  a  person  so  rendered 
.  irremovable  is  a  good  ground  of  ^appeal  against  an  order  of  removal 
•1  valid  at  the  time  it  was  made  ?  The  circumstances  raising  this 
question  are  so  peculiar  that  former  authorities  afford  small  assistance 
for  deciding  it.  On  the  one  hand  the  appeal  is  to  be  against  the  judg- 
ment of  the  justices :  and,  as  that  was  valid,  an  appeal  against  it  ought 
not  to  be  sustained ;  see  Regina  v.  Glossop,  antd,  p.  117.  On  the  other 
hand,  if  the  pauper  was  irremovable,  there  is  a  grievance  arising  from 
the  order,  which  cannot  be  redressed  so  conveniently  in  any  other  way 
as  by  appeal.  On  the  whole,  it  appears  to  us  that  justice  would  be  best 
effected  by  adjudging  that  the  appeal  should  be  allowed,  on  the  ground 
that  the  removal  after  the  statute  was  illegal,  although  the  order  of 
removal,  being  before  the  statute,  was  valid. 

As  the  judgment  of  the  sessions  was  in  favour  of  the  respondents,  ana 
the  judgment  that  appears  to  us  right  would  be  in  favour  of  the  appel- 
lants, we  decide  that  the  judgment  of  the  Court  of  sessions  should  be 
reversed  in  the  manner  above  stated.  Judgment  accordingly.(a) 

<a)  Soe  the  preoediog  and  following  oasei,  from  p.  103  to  p.  216. 


♦129]      *The  QUEEN  v.  The  Inhabitants  of  ST.  PANCRAS. 
(ST.  LTTKE'S  v.  ST.  PANCRAS.)    July  12. 

An  order  of  jiuticefl^  made  before  the  passing  of  stat  9  A  10  Viet.  o.  66,  for  removing  a  pauper 
widow,  resident  with  her  hnsbthid  at  the  time  of  his  death,  was  ezecnted,  after  the  atatata 

'    passed,  by  removal  within  twelve  months  after  his  death. 

Held,  under  seet  2,  that  snoh  removal  was  anlawfnl,  and  was  a  ground  for  qnashing  the  order  o« 
appeal. 

* 

Ok  appeal  againdt  the  order  of  a  metropolitan  police  magistrate,  dated 
6th  August,  1846,  for  removing  Sarah  Martha  Taylor,  widow,  and  her 
^children,  from  the  pariah  of  St.  Pancras  to  the  parish  of  St.  Luke,  both 
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in  Middlesex,  the  sessions  quashed  the  order  of  remoyal,  subject  to  the 
opinion  of  this  Court  npon  a  case,  the  material  parts  of  which  were  aa 
foDows. 

The  appeDants  relied  on  the  following  grounds  of  appeal. 

8.  That  the  examinations  are,  and  each  of  them  is,  bad  on  the  face  and 
faces  thereof  re6pectiyel7.(a) 

6.  That,  the  husband  of  the  said  S.  M.  Taylor  having  died  in  your  said 
parish  in  ^e  month  of  April  last,  the  said  S.  M.  T.  and  her  said  three 
ehOdren  were  ^irremoyable  from  your  said  parish  at  the  time  of  r^-ioA 
the  removal  of  the  said  S.  M.  T.  and  her  said  three  children  under  ^ 

and  by  virtue  of  the  said  order. 

7.  That  the  said  S.  M.  Taylor  was  residing  with  her  said  husband,  at 
die  time  of  his  decease,  in  your  said  parish,  and,  her  said  husband  having 
died  within  the  period  of  twelve  calendar  months  next  prior  to  the  date 
of  the  removal  under  the  said  order,  the  removal  of  the  said  S.  M.  T.  and 
ber  said  three  children  from  your  said  parish  of  St.  Pancras  to  our  said 
parish  of  St  Luke  was  illegal,  she  having  continued  a  widow  ever  since 
the  death  of  her  said  late  husband. 

At  the  hearing  of  the  appeal,  it  was  admitted  that  the  husband  of  S. 
M.  Taylor  died  at  the  time  mentioned  in  the  sixth  ground  of  appeal,  and 
that  the  order  of  removal  was  duly  made  and  served  before  the  passing 
of  Stat.  9  &  10  Yict.  c.  66,  but  that  the  said  paupers  were  removed  under 
the  said  order  after  the  passing  of  the  said  act,  and  within  twelve  calendar 
months  after  the  death  of  the  husband  of  S.  M.  Taylor. 

The  Court  being  of  opinion  that  the  caption  of  the  examinations  was 
not  sufficient  to  give  the  magistrate  jurisdiction  to  make  the  said  ordec, 
and  also  that,  by  reason  of  the  provision  contained  in  the  second  section 
of  the  said  act,  the  paupers  were  not  removable  under  the  said  order, 
for  the  reasons  stated  in  the  sixth  and  seventh  grounds  of  appeal,  allowed 
the  appeal  and  quashed  the  order  of  removal,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  captioii 
was  sufficient,  and  that  the  said  act  did  not  operate  to  prevent  the  re- 
moval under  the  said  order,  then  the  order  of  sessions  quashing  the  said 
order  of  ^removal  was  to  be  quashed,  but  otherwise  to  stand  f^im 
afiirmed.  ^ 

(«)  Tho  ezamhiationt  were  beaded  by  a  general  caption ,  stating  them  to  be  "the  ezaminatloiif 
ef;*'  ke.,  **  toaehiog  the  place  of  the  last  legal  settlement  of  Che  said  S.  M.  Taylor"  (an  exami- 
Mot  ftod  one  of  the  panpen),  "and  her  three  ebildren,  severflly  taken  npon  oath  this  Sth  day,** 
&«.,*' before  me,"  Ac,  "on  complaint  of  the  church  wardens  and  orerseers  of  the  poor  of  the 
parish  of  St  Pancras,  in  the  said  district  and  oonnty,  that  the  said  S.  M.  Taylor,  and  her  three 
diildrtn,  ire  chargeable  to  the  said  parish."  In  support  of  the  order  of  sessioas,  it  was  oon- 
tended  that  the  case  feU  within  Regina  e.  Molesworth,  9  Q.  B.  65 ;  and  referenoe  was  made  to 
the  other  eases  as  to  eaptions,  whieh  had  been  argued  and  were  still  depending.  On  the  other 
hud,  it  was  acgued  that»  admitting  Regfau  e.  Molesworth  to  be  weU  decided,  the  eaptiOD  hwe 
gtTe  SI  much  Informatloii  as  was  neosisaiy  of  the  matter  ef  oompIaiBi  The  Coort  ^ve  no 
diikieiieftfhapeiat 
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The  case  was  argued  in  Trinity  term,(a)  1848. 

Pashley^  in  support  of  the  order  of  sessions.  It  is  true  that  the  order 
of  removal  in  this  case  was  made  before  the  act  9  &  10  Vict.  c.  66,  passed ; 
but  the  paupers  were  not  removed  till  after  its  passing ;  therefore  the 
removal  was  unlawful.  Regina  v,  Brixham,  8  A.  &  E.  375,  shows  that 
an  order  of  removal,  good  when  made,  may  be  vitiated  by  a  subsequent 
illegality ;  as  (in  that  case)  the  omission  to  give  notice  of  chargeability. 
[Patteson,  J.  Regina  v.  Brixham  does  not  go  quite  that  length.  Is 
there  any  other  case  on  the  point  ?]  Regina  v.  Mylor,  11  Q.  B.  55, 
agrees  with  Regina  v,  Brixham.  It  will  be  argued  that,  where  the  death 
happened  before  the  passing  of  the  act,  sect.  2  does  not  take  effect.  But 
it  is  always  a  question  of  construction,  on  the  words  and  evident  intention 
of  a  clause,  whether  it  be  retrospective  or  not :  here  the  words  naturally 
admit  of  that  interpretation ;  and,  in  a  remedial  enactment,  it  should  be 
favoured.  Words  as  general,  in  many  recent  acts,  have  been  deemed 
retrospective ;  Hodgkinson  v.  Wyatt,  4  Q.  B.  749,  on  stat.  2  &  3  Vict. 
c.  37,  8. 1,  Binns  v.  Hey,  1  Dowl.  &  L.  661,(6)  on  stat.  6  &  7  Vict.  c.  78, 
88.  37,  41,  Towler  v.  Chatterton,  6  Bing.  258,  on  stat.  9  G.  4,  c.  14,  a.  1, 
-  Freeman  v.  Moyes,  1  A.  &  E.  338,  *on  stat.  3  &  4  W.  4,  c.  42, 
^^"^J  s.  31  (referred  to  in  Bum  v.  Carvalho,  1  A.  &  E.  883,  895, 
where  an  opposite  decision  was  given  on  s.  30  of  the  same  act,  which  is 
differently  worded).  Grant  v.  Kemp,  2  Cro.  &  M.  636,  on  sect.  31  of  the 
same  act,  Gulley  v.  Doe  dem.  Taylerson,  11  A.  k  E.  1008,  1017,(c)  on 
stat.  3  4;  4  W.  4,  c.  27,  s.  12. 

Prendergagt  and  Howorth^  contrcl.  Under  stat.  4  &  5  W.  4,  c.  76, 
Uie  order  of  removal  is  nullified  if  notice  of  chargeability  and  the  other 
documents  required  by  sect.  79  are  not  served.  That  proceeding  is,  in 
a  manner,  part  of  the  order ;  without  it,  the  act  expressly  declares  that 
the  pauper  is  not  removable.  This  explaios  Regina  v.  Brixham,  8  A.  & 
E.  375,  and  shows  that  it  is  not  applicable  here.  The  Court  will  not 
favour  an  interpretation  which  makes  a  statute  apply  ex  post  facto.  The 
words  '^from  and  after  the  passing  of  this  act"  in  sect.  1  seem  to  govern 
ail  the  enactments:  and  among  the  words  immediately  following  are 
**8hall  be  removed"  and  "shall  have  resided."  The  language  of  sect.  2 
appears,  in  itself,  referable  to  future  cases.  The  enactment  that  '*  no 
woman"  "shall  be  removed,"  construed  according  to  popular  under- 
standing, means  that  no  order  shall  be  made  for  her  removal  (as  "  com- 
mitting" is  understood  to  mean  making  an  order  for  commitment) ;  and 
the  words  "  nor  shall  any  warrant  be  granted  for  her  removal"  only 
carry  on  the  same  prohibition ;  it  cannot  be  supposed  that  they  were 
meant  to  suggest  a  distinct  state  of  facts.     [Pattbson,  J.  In  sect.  4  the 


(a)  June  Sd.    Before  Lord  DimiAir,  C.  J.,  PATnsov,  OouBiDai,  and  Biklb,  Ji.    Th« 
WM  tfgned  before  Bei^ina  v.  St  Mwy,  Whiteehftpel,  anO,  p  120.    See  p.  122,  note  (6),  auU. 
.  (()  8m  Brooke  v.  BoekeU»  9  Q.  B.  847. 

(•)  He  elflo  eited  Begin*  e.  The  Jnetioes  of  Middletei,  16  L.  J.  (N.  a)  IL  C.  U6e  9.  O.  U 
Jviit,  M9  f  i«  to  wkioh  OMe,  lee  pp.  lU,  126,  ant^ 
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words  ^'  no  warrant  shall  be  granted"  are  ^clearly  used  in  a  sense  ^  ^ 
distinct  from  that  of  removing.]  The  cases  in  which  other  statutes  '- 
hsTe  been  construed  as  retrospectire  have  turned  upon  the  language  and 
sabject-matter  of  each.  Thus  in  Towler  v.  Ghatterton,  6  Bing.  258,  the 
Court  was  bound  by  the  express  words  of  stat.  9  G.  4,  c.  14,  s.  1,  to 
<<deem,*'  in  the  case  before  it,  that  no  legal  promise  had  been  made. 

Our.  adv.  vuU. 

Lord  Dbnman,  0.  J.,  now  delivered  the  judgment  of  the  Court. 

We  need  not  inqtiire  whether  the  caption  is  good ;  because  we  think 
that  the  order  of  removal,  if  good  at  the  time  of  making  it,  was  impro- 
perly executed,  and  subject  to  appeal,  under  section  2,  because  after  the 
act,  and  within  the  time  during  which  the  widow  is  thereby  made  irre- 
movable. Order  of  sessions  confirmed.(a) 

(«)  See  the  preceding  snd  the  following  eaaei,  from  p.  103  to  p.  210. 


The  QUEEN  v.  The  Inhabitants  of  SEEND.    Nov.  11. 

Panper^  liaring  resided  twenty  jears  In  parish  S.,  went  from  8.  in  consequence  of  an  order  of 
remcrral  to  parish  C,  nn^pealed  against  She  intended  to  retnm  to  S.  if  the  parish  of  C. 
woold  aDow  her  to  do  so,  and  relieve  her  at  S.  She  lived  for  a  week  in  C.  at  her  ■ister's-in-law, 
and  then,  bj  direction  of  the  parish  ofBcers  of  C,  returned  to  S.,  where  she  was  relieved  by  C, 
and  eontinned  to  reside  till  the  order  next  mentioned.  Within  live  years  of  her  going  to  parish 
C.  another  order  of  removal  to  C.  wae  mnde. 

Held,  thftt  stat.  9  A  10  Vict,  c  66,  s.  1,  did  not  make  her  irremovable  from  S.,  the  residence  hav- 
ing been  disoontinued  by  her  going  to  parish  C.  within  the  five  years  preceding  the  second 
ofder. 

nongh  her  child  and  fVunitore  remidned  thronghont  at  the  house  in  S.,  and  the  pauper  continued 
her  tenancy  there  and  paid  rent  for  the  whole  period. 

Ok  appeal  against  an  order  of  justices,  dated  11th  February,  1847, 
removing  Mary  Janes  and  her  two  children  from  the  chapelry  of  Seend 
in  Wiltshire,  to  *the  parish  of  Gamerton  in  Somersetshire,  the  r^K-i  cm 
sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
a  ease,  which  was  stated  substantially  as  follows. 

No  question  arose  upon  the  order  of  removal,  the  examinations, 
the  chargeability  of  the  paupers,  the  notice  of  chargeability,  or  the 
grounds-  of  appeal.  It  was  proved  that  the  pauper  Mary  Janes  was 
a  widow,  and  had  remained  in  the  chapelry  of  Seend  for  upwards 
of  eighteen  years,  up  to  1842 ;  when  she,  with  four  children,  became 
chargeable  to  Seend,  and  was  removed  from  thence  under  an  order 
of  removal,  bearing  date  8d  May,  1842,  to  Gamerton.  At  that  time 
she  was  tenant  from  year  to  year  of  a  cottage  in  Seend,  of  which 
she  and  her  family  were  the  sole  occupants.  She  paid  bl.  per  annum  for 
the  cottage ;  and  it  contained  furniture  which  belonged  to  her.  She,  and 
her  husband  in  his  lifetime,  had  resided  in  this  cottage  under  the  tenancy 
afor^aid  for  upwards  of  twenty  years  previous  to  the  removal  to  Gamer- 
ton  in  1842.     When  Mary  Janes  and  her  four  children  were  removed 

H 
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lender  the  said  order  to  Camerton,  she  left  an  unmarried  daughter  twenty- 
two  years  of  age,  in  charge  of  the  cottage  and  furniture ;  and,  on  her 
arrival  at  Camerton,  she  went  to  stay  with  her  sister-in-law,  who  resided 
there ;  but  the  children  removed  under  the  order  returned  to  Seend  the 
same  day,  und  went  to  the  cottage,  and  continued  to  reside  there  aa 
before;  the  pauper,  Mary  Janes,  remaining  in  Camerton  seven  days, 
during  the  whole  of  which  time  she  lived  at  her  sister 's-in-law:  and,  after 
having  attended  the  board  of  guardians  for  the  district  in  which  Camer- 
ton is  situate,  she  returned  to  Seend,  and  took  up  her  abode  in  the 
aforesaid  furnished  cottage,  and  continued  to  reside  there  under  the 
*1  ^^1  *aforesaid  tenancy,  with  her  children,  until  the  making  of  the  order 
■^  which  is  the  subject  of  the  present  appeal.  Mary  Janes  paid  the 
whole  year's  rent  for  the  cottage,  which  accrued  due  in  1842 ;  and  no 
interruption  took  place  in  the  yearly  tenancy  thereof,  as  between  her  and 
her  landlord.  When  taken  to  Camerton  under  the  aforesaid  order,  she 
had  the  intention  to  return  to  Seend  if  she  could,  but  did  not  intend 
to  return  there  unless  she  could  get  out  door  relief  from  Camerton.  When 
she  went  before  the  board  of  guardians  for  the  union,  as  before  mentioned, 
on  being  asked,  by  the  chairman  of  the  board,  whether  she  intended  to 
stay  in  Camerton,  she  replied  she  should  like  to  go  back  to  Seend  on 
account  of  her  children  who  were  left  there ;  and  the  board  told  her  she 
should  be  allowed  4«.  per  week  by  the  parish  of  Camerton :  and  that  sum 
was  accordingly  paid  to  her  at  Seend  from  that  time  up  to  12t]i  November, 
1846,(a)  when  the  payment  was  discontinued. 

Upon  these  facts  it  was  contended  by  the  appellants  that  the  pauper 
had  resided  in  the  chapelry  of  Seend  for  five  years  next  before  the  appli- 
cation for  the  order  of  removal,  and  was  consequently  irremovable.  On 
the  other  side  it  was' contended  that  the  efiect  of  the  order  of  removal  of 
8d  May,  1842,  executed  and  unappealed  from,  was  to  break  the  conti- 

QAi  ^^^7  0^  ^^^  residence ;  and  that  the  pauper  was  consequently  *rc- 
-'  movable  under  the  order  now  in  dispute.     The  sessions  decided 
that  the  pauper  was  irremovable,  and  quashed  the  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  judgment 
of  the  sessions  was  right,  the  order  of  sessions  was  to  be  confirmed :  if 
otherwise,  the  order  of  sessions  to  be  quashed,  and  the  order  of  Temoval 
to  be  confirmed. 

Eadow,  in  support  of  the  order  of  sessions.  Regina  v.  Halifax,  antd, 
p.  Ill,  will  be  relied  upon  as  against  the  order  of  sessions.  The  ques- 
tion, however,  is  whether,  under  stat.  9  &  10  Vict.  c.  66,  s.  1,  an  order 
of  removal,  of  itself  and  where  the  residence  is  not  in  fact  discontinued, 
breaks  the  continuity  of  the  residence.     This  was  not  in  fact  a  diseon- 

(a)  As  to  the  effect  of  each  relief,  see  Retina  v.  Christchurch,  post,  p.  149.  In  the  present  case, 
thongh  the  relief  was  giren  within  the  five  years  next' preceding  the  order  appealed  agaiiut»  there 
had  heen  a  residence  (except  for  the  intermption  by  going  to  Camerton)  long  enough  to  make  up 
the  fire  years  without  reckoning  the  time  during  which  reUef  was  given.  See  Regina  «.  Harrow 
en  the  HiU,  antd,  p.  103. 
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tinnance  of  the  residence :  a  literal  and  onintermitted  abode  is  not  esaen^ 
tial,  provided  there  be  a  residence,  in  the  common  sense  of  the  word,  and 
no  absence  without  an  animus  revertendi.  Here  the  pauper  goes  away 
M1I7  for  a  few  days,  intending  to  return  if  ^he  can,  and  keeps  her  house 
ia  Seend,  where  her  children  and  furniture  remain  throughout.  In  Rex 
vi  Fillonglej,  2  T.  R.  709,  it  was  held  that  an  order  of  remoyal,  unap- 
pealed  against,  does  not  break  a  year's  renting  of  a  tenement,  so  as  to 
prerent  a  settlement :  and  the  same  rule  was  applied  to  the  holding  of  a 
bouse,  under  stat.  59  G.  8,  c.  50,  in  Rex  v,  Barham,  8  B.  &  G.  99.(a) 

BiiUf  eontrl^  was  stopped  by  the  Court. 

*Lord  Dbnmak,  C.  J.     This  case  is  not  open  to  doubt.     The 
remoyal  made  the  residence,  for  however  short  a  time,  discontinu-  ^ 
00s.     There  was  no  animus  revertendi  not  subject  to  the  will  of  the  officers 
of  the  parish  where  the  pauper  was  settled. 

WiOHTMAV,  J.,(6)  concurred. 

Erle,  J.  The  power  of  removal  was  given  by  stat.  18  k  14  Car.  S^ 
c.  12,  with  the  intention  of  |Hreventing  the  removed  person  from  con- 
tinuing his  residence.  Order  of  sessions  qciashed.(c) 

(a)  See  Rex  v,  WiUonghhj,  4  A.  A  E.  143. 

(b)  CoLiMDOiy  J.,  wu  ftbteiit 

(e)  See  the  preoedmg  and  the  following  easei^  from  p.  ISI  lo  p.  21flw 


The  QUEEN  v.  The  Inhabitants  of  ST.  EBBE'S.    Nov.  IS. 

Ibe  proviso  of  tUL  9  A  10  Yict  e.  66, 1. 1,  that,  where  a  man'a  wife  or  children  hare  no  other 
•etdement  than  hia  own,  th^  shall  be  remorable  when  he  is  remorable,  and  not  remoraUt 
when  he  is  no^  refers  to  the  ease  of  a  man  being  logallj  removable,  and  not  to  his  being  in 
&et  removable  or  not  by  reason  of  his  presence  in  the  parish  or  absenee  from  it. 

Os  appeal  against  an  order  of  justices  (29th  April,  1847)  for  removing 
Mary  Elsbury  and  her  children  from  the  parish  of  St.  Andrew  the  Less 
io  the  borough  of  Cambridge  and  county  of  Cambridge  to  the  parish  of 
St.  Ebbe  in  the  city  of  Oxford,  the  Recorder  (June  1847)  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  a  case,  the  material  parts 
of  which  were  as  follows. 

On  the  trial  of  the  said  appeal,  it  was  proved  that  John  Thomas  Els- 
bnry  came  to  reside  in  St.  Andrew  the  *Less  at  Midsummer,  1846,  r^^^qo 
with  the  said  Mary,  his  wife,  and  the  said,  &c.,  their  three  child-  ^ 
ren.  That  he  and  they  resided  there  from  Midsummer,  1846,  till  March, 
1847,  when  he  deserted  them,  as  hereinafter  stated.  That  the  said  Mary 
and  her  said  three  children  continued  to  reside  m  St.  Andrew  the  Less 
from  the  time  of  such  desertion  till  the  making  of  the  said  order.  Thatp 
St  the  time  of  making  the  said  order,  the  said  Mary  and  her  said  three 
children  were  still  residing  in  St.  Andrew  the  Less.    That  the  said  J.  T. 
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E.  had,  before  the  application  for  the  said  order,  deserted  finom  his  said 
wife  and  children.  That,  at  the  time  of  the  said  application  for,  and  of 
making,  the  same  order,  and  at  the  time  of  hearing  the  said  appeal,  the 
•aid  J.  T.  E.  still  continned  'absent  from  his  said  wife  and  chUdren. 
That,  at  the  time  of  applying  for  and  making  the  said  order,  and  &t>m 
thence  np  to  and  at  the  time  of  hearing  the  said  appeal,  the  sidd  J.  T.  E. 
was  not  residing  or  inhabiting  in  Sl  Andrew  the  Less*  That  the  resi- 
dence of  the  said  J.  T.  £.  was  unknown.  That  the  said  J.  T.  E.  was 
settled  in  St.  Ebbe's ;  and  that  the  said  Mary  and  the  said  children  had 
no  other  settlement  than  his,  and  were  removed  by  the  said  order  to  his 
said  settlement.  Counsel  for  the  appellants  objected  that,  inasmnch  as 
the  said  J.  T.  Elsbnry  was  not,  at  the  time  of  the  applying  for  and 
making  the  said  order,  inhabiting  or  residing  in  St.  Andrew  the  Less, 
the  said  J.  T.  E.  was  not  removable  from  the  same  parish,  and  that^ 
Iherefore,  under  stat.  9  &  10  Iflct.  c.  66,  his  said  wife  and  children  were 
not  removable  therefrom. 

The  Recorder  held  the  wife  and  children  removable,  subject  to  a  case. 
K  this  Court  should  be  of  opinion  that  the  said  Mary  E.  and  the  said 
4ti  oQi  three  children  were,  ^nder  the  above  circumstances,  removable 

^  from  St.  Andrew  the  Less,  then  the  said  order  was  to  be  con* 
firmed ;  otherwise  to  be  quashed. 

WarUedgey  with  whom  was  <7.  ff.  Millsy  in  support  of  the  order  of  ses- 
sions. Sect.  1  of  Stat.  9  &  10  Vict.  c.  66,  makes  persons  who  shall  have 
resided  for  five  years  irremovable,  with  a  proviso,  excluding  from  the 
computation  of  years  time  passed  in  imprisonment,  service  as  a  soldier, 
&c.  Then  follows  a  second  proviso,  ^^  that  whenever  any  person  shall 
have  a  wife  or  children  having  no  other  settlement  than  his  or  her  own, 
such  wife  and  children  shall  be  removable  whenever  he  or  she  is  remov- 
able, and  shall  not  be  removable  when  he  or  she  is  not  removable." 
The  argument  on  the  other  side  is  that,  inasmuch  as  the  husband  here  is 
not  removable,  because  out  of  the  parish,  the  wife  and  children  are  irre- 
movable by  virtue  of  the  statute.  But  the  proviso  must  be  construed 
only  as  a  qualification  of  the  enacting  clause;  and  "removable"  and 
"  not  removable"  must  be  read  as  if  accompanied  by  the  words  "  accord- 
ing to  the  provisions  of  this  act."  Otherwise  the  second  proviso  intro- 
duces a  substantive  general  enactment.  Begina  v.  Salford,  ant^,  p.  106, 
shows  how  the  enacting  and  excepting  clauses  of  sect.  1  are  to  be  con- 
strued together.  According  to  the  construction  now  attempted,  if  a  man, 
not  having  resided  five  years,  went  into  another  parish,  his  wife  and  child- 
ren could  not  be  sent  to  him  there,  though  it  were  his  place  of  setde- 
ment.  And,  if  a  man  were  transported  for  life,  his  family  could  never  be 
removed.  (He  was  then  stopped  by  the  Court.) 
*1401       *Nayhr  and  Meteajfe^  contrft.     Begina  v.  Salford  was  dedded 

''  on  the  first  proviso,  which  is  connected  by  reference  with  the 
enacting  clause.    The  second  proviso,  on  which  this  case  turns,  is  inde- 
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pendent.  The  general  object  of  stat.  9  &  10  Vict.  c.  66,  is  to  prevent 
litigations  and  remorak;  particular  clauses  n^ust  be  considered  with 
reference  to  that  intention.  Before  this  act  passed,  it  was  not  an  estSB^ 
bliahed  principle  that  a  wife  could  not  in  any  case  be  separated  from  her 
husband  on  the  ground  of  settlement,  though  the  proceeding  had  been 
condemned  as  against  good  morak.  The  point  was  discussed  in  Bex  v. 
Bltham,  5  East,  118,  and  Regina  v.  Stogumber,  9  A.  &  E.  622,  and  was 
treated  in  Begina  v*  Leeds,  5  Q.  B.  916,  as  not  finally  decided.  The 
proYiso  here,  as  construed  by  the  appellants,  would  render  that  yiolation 
of  morals  no  longer  necessary.  It  evidently  contemplates  the  case  of  a 
wife  and  husband  who  are  for  the  time  apart ;  for  it  would  have  been 
unnecessary  to  provide  that  when  they  were  together  she  should  not  be 
removed.  The  policy  of  the  legislature  probably  was  that,  while  a  man 
was  serving  abroad,  or  confined  in  a  prison  or  hospital,  his  family  might 
not  be  driven  from  place  to  place  so  that  he  should  be  unable  to  find  them 
on  his  return  or  release.  The  proviso  does  not  refer  to  the  enacting 
part ;  for  the  words  are  *^  any  person,"  not  "  any  such"  person  as  in  the 
former  proviso:  and  the  protection  given  by  the  second  proviso  is 
unnecessary  to  persons  coming  within  the  enacting  clause  of  sect.  1,  who 
are  irremovable  by  having  resided  five  years.  In  sects.  2  and  8  the 
statute  goes  on  to  make  enactments  *for  the  protection  of  married  rt-tAi 
women  and  of  children  under  the  age  of  sixteen,  likewise  inde- 
pendent of  the  five  years'  clause.  [Coleridge,  J.,  referred  to  stat.  11 
k  12  Yict.  c.  lll.(a)]  That  act,  by  sect.  2,  is  inapplicable  to  cases  in 
which  notice  of  appeal  has  been  given  before  September  4th,  1848.  And, 
although  it  professes  to  remove  doubts  for  the  future,  the  legislature  can* 
not  demonstrate  the  intention  of  a  prior  act  by  indirect  expressions  in  a 
later.  The  proviso  in  question  is  for  a  beneficial  purpose,  and  should  be 
equitably  expounded. 

Lord  Dbnman,  0.  J.  I  am  of  opinion  that  the  second  proviso  and  the 
enacting  part  must  be  read  together,  and  that  the  words  "when  he"  "is 
not  removable"  mean  when  he  is  irremovable  by  law,  and  not  by  the 
accidental  circumstance  of  his  having  left  the  parish. 

CoLEBiDGB,  J.  It  is  the  nature  of  a  proviso  to  limit  the  generality 
of  a  previous  enactment.  Here  the  section  first  enacts  that  no  person 
shall  be  removable  from  a  parish  in  which  he  shall  have  resided  for  five 
'"'years  next  before  application  for  a  warrant.  Then  a  proviso  r4c^^2 
enacts  that  the  time  during  which  such  person  shall  be  a  prisoner, 

(a)  BtML  11  A  12  Vict  o.  Ill,  Mct.  1,  afUr  reoitlng  sect  1  of  itot  »  A  10  Vict.  o.  66,  oontiniiei : 
*  And  whereaa  l»y  reMon  of  tbo  gonenlity  of  the  ezprestiont  used  in  the  last  proviso  donbti  ar« 
•Btertained  as  to  the  meaning  thereof,  and  it  is  desirable  to  remove  such  doubts :  Be  it  therefore 
•naeted/'  Ac,  "That  the  said  last  proviso  be  repealed,  and  that  instead  thereof  the  following  ba 
aoaeied :  Provided  always,  that  whenever  any  person  should  have  a  wife  or  children  having  no 
•Aer  settlement  than  his  or  her  own,  snch  wife  and  children  sbonld  be  removable  from  any  parish 
vplaee  from  which  he  or  she  would  be  removable,  notwithstanding  any  provisions  of  the  said 
ledied  act,  and  should  not  be  removable  from  any  parish  or  place  from  which  he  or  she  would 
■oi  1m  removable  by  reason  of  any  provision  in  the  said  recited  act" 

VOL.  xn. — 12  H  2 
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&c.,  or  serying  as  a  soldier  or  saflor,  Ac,  shall  not  be  compnted  in  the 
five  years.  But,  as  a  qneetion  would  then  arise  as  to  the  remoyability 
of  the  wife  or  children  where  the  man's  residence  had  been  so  interrupted, 
the  second  proviso  removes  that  doubt  by  saying  that  where  the  husband 
remains  irremovable  the  wife  and  children  shall  be  so;  but  when  he 
becomes  removable  the  wife  and  children  shall  be  removable  also. 

WiGHTMANy  J.  I  am  of  the  same  opinion.  I  think  the  word  "  remova- 
ble" in  the  last  proviso  relates  to  a  person  who  would  be  removable  if  he 
remuned  in  the  parish,  without  reference  to  the  accidental  circumstance 
of  his  being  within  it  or  not  at  a  particular  time.  And  I  think  the  later 
statute-gives  the  true  meaning  of  the  earlier. 

Erle,  J.  The  proviso  means  that  the  wife  shall  be  removable  if  the 
husband  is  legally  liable  to  removal :  it  does  not  refer  to  the  physical 
capacity  of  being  removed.  Order  of  sessions  confirmed.(a) 

(a)  S«6  the  preeeding  and  the  following  oaaM^  from  p.  103  to  p.  216. 


*143]  *The  QUEEN  v.  The  Inhabitants  of  POTT  SHRIGLEY. 

Nov.  26. 

Pauper  resided  with  her  hnsband  la  a  parish  from  Jane  1841  to  April  1846,  when  he  was  eom- 
mitted  to  a  prison  ont  of  the  parish  for  felony,  of  which  he  was  conricted  at  the  next  asaixea, 
and  transported.  Panper  oontinned  to  reside  in  the  parish  nntil  September  1846.  Held  that, 
as  suoh  imprisonment  made  a  break  in  the  hosbaod's  reeidenee,  the  panper  was  remorabla 
within  Stat  9  A  10  Yiot  o.  66,  s.  1. 

The  caption  of  examinations,  on  which  an  order  of  removal  was  made,  stated  that  they  won 
taken  on  the  complaint  of  parish  ofBeers  as  to  the  last  place  of  legal  settlement  of  the  panper. 
Held  that»  on  grounds  of  appeal,  stating  that  the  order  and  examinations  ware  bad  on  the  free, 
and  that  the  order  of  removal  was  not  made  on  the  complaint  of  suoh  parish  oflScers,  it  was  not 
open  to  the  appeUants  to  object  that  the  examinations  did  not  properly  state  the  subject-matter 
of  complaint 

The  examination  of  a  relieving  officer  of  a  union,  before  removing  justices,  stated  that  the  pauper 
was  resident  in,  and  receiving  relief  from,  the  respondent  parish  within  the  union.  On  the  trial 
of  an  appeal  against  the  order  of  removal,  the  relieving  officer  of  the  union  stated  that  he  had 
relieved  the  pauper,  at  the  request  of  an  overseer  of  the  respondent  parish,  in  which  the  pauper 
was  residing;  and  that  he  had  continued  such  relief  by  order  of  the  board  of  guardians,  charg- 
ing  the  respondents  with  the  amotint;  and  the  order  book  of  the  board  of  guardians  was  pro. 
dueed,  containing  a  statement  of  tilie  particulars  of  such  relief,  and  that  it  was  given  by  their 
order.  Held,  that  chargeability  to  the  respondeat  parish  was  stated  in  the  examination  and 
proved  at  the  tariaL 

On  appeal  against  an  order  of  justices  for  the  removal  of  Sarah 
Crompton  and  her  children  from  the  township  of  Pott  Shrigley,  in  the 
county  of  Chester,  to  the  parish  or  township  of  Tildesley  cum  Shacks*- 
ley,  in  the  county  of  Lancaster,  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  this  Court  upon  a  case,  which  was  stated,  in  substance, 
as  follows. 

The  order  of  removal  was  made  on  26th  August,  1846.  The  examU 
nations  purported  to  be  "  taken  upon  the  complaint  of  the  overseers  of 
Che  poor  of  Pott  Shrigley"  "as  to  the  said  Sarah  Crompton's  last  place 
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of  legal  settlement/'  irithovt  fiirtfaer  specifieation  of  the  inbject-matter 
of  complaint. 

The  examination  of  James  Cardwell,  reliering  officer  of  the  Adlington 
and  BoUington  District  of  the  Macclesfield  Poor  Law  Union  in  the 
comity  of  Chester,  stated,  that  ^^the  said  Sarah  Crompton"  and  her 
children  *^  are  now  resident  in,  and  receiving  relief  from,  the  township 
of  *Pott  Shrigley  in  the  said  district  and  Union.  And  the  said  r^-iAA 
Sarah  Crompton  for  herself  saith,"  &c.  ^ 

The  grounds  of  appeal,  so  far  as  it  is  necessary  to  set  them  out,  were: 
1.  That  the  order  and  examinations  were  bad  upon  the  face  thereof;  8. 
That  the  paupers  were  not  legally  chargeable  to  the  respondent  town- 
ship ;  4.  That  the  order  was  not  made  npon  the  complaint  of  the  over- 
Beers  of  the  respondent  township ;  5.  That  the  removal  of  the  paupers 
was,  at  the  time  of  making  the  order,  contrary  to  the  provisions  of  stat. 
9  4 10  Vict.  c.  66,  s.  1. 

On  the  trial  of  the  appeal,  James  Cardwell  proved  that  he  was  the 
relieving  officer  of  the  Adlington  and  BoUington  District  of  the  Maccles- 
field Union,  in  which  district  the  respondent  township  is  situate ;  that 
the  Macclesfield  Union  consisted  of  forty-one  townships,  of  which  Pott 
Shrigley  was  one ;  that  on  12th  August,  1846,  the  pauper  Sarah  Cromp- 
on,  who  was  living  in  the  respondent  township,  applied  to  him  for  relief 
/or  herself  and  her  children ;  that  he  then  relieved  her  with  5$.  in  pro- 
visions on  account  of  the  respondent  township ;  that  one  of  the  overseers 
of  the  respondent  township  had  applied  to  him  so  to  relieve  the  paupers ; 
that  witness  brought  the  case  before  the  board  of  guardians  on  the  18th 
of  that  month,  and  they  ordered  the  relief  to  be  continued  to  the 
paupers  for  a  month  at  the  rate  of  6t.  per  week ;  and  that  he  paid  them 
at  that  rate  for  the  month,  and  charged  the  amount  to  the  respondent 
township.  He  also  produced  the  order-book  of  the  board  of  guardians, 
wherein  were  set  out  the  names  of  the  pauper  and  her  children,  their 
residence  in  the  respondent  township,  the  amount  of  relief  the  witness 
had  given  them  the  week  before,  and  an  '''order  that  the  relief  at  r^-iAf: 
St.  per  week  should  be  continued  for  a  month  to  the  paupers,  and  *- 
that  an  order  should  be  obtained  for  their  removal ;  and  he  proved  that 
the  entries  and  order  were  made  in  his  presence.  In  cross-examination 
he  proved  that  he  weekly  obtained  a  check  from  the  board  of  guardians 
upon  the  treasurer ;  and  that  out  of  the  money  he  thus  obtained  from 
the  common  fund  of  the  Union  he  paid  the  relief;  and  that  the  applica- 
tion for  the  order  of  removal  was  made  on  25th  August,  1846. 

The  pauper  Sarah  Crompton  proved  that  she  was  the  wife  of  Richard 
Crompton  the  younger,  and  was  married  to  him  fifteen  years  ago ;  that, 
in  June,  1841,  they  went  to  reside  in  the  respondent  township,  and  con- 
tbned  to  live  there  together  until  April,  1846,  when  he  was  apprehended 
on  a  charge  of  felony,  and  committed  to  Chester  Castle,  a  prison  out  of 
ihe  respondent  township ;  that  he  remained  in  such  prison  until  the  fol- 
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lowing  assizes,  when  he  was  tried  and  transported ;  and  that  she  conti- 
nued to  reside  with  the  said  children  in  the  respondent  township  until 
26th  September,  1846,  when  she  and  her  children  were  taken  under  the 
order  of  removal  in  this  case  to  the  appellant  township.  The  appeal 
was  after  the  removal. 

It  was  objected  (inter  alia)  by  the  appellants : 

1.  That  the  examinations  were  bad,  the  caption  not  stating  them  to 
be  taken  on  the  complaint  of  the  overseers  of  the  respondent  townshipi 
and  because  they  did  not  allege  that  the  paupers  were  come  to  inhabit 
in  and  were  actually  chargeable  to  the  respondent  township* 
^  .^^  2.  That  there  was  no  sufficient  evidence,  on  the  face  '^'of  the 
^  examinations,  of  the  paupers  being  chargeable  at  the  time  of 
making  the  order. 

3.  That  the  evidence  of  chargeability  given  at  the  sessions  was  not 
sufficient. 

4.  That,  by  the  provisions  of  the  above  act,  the  paupers  could  not  be 
removed  under  the  order  of  removal,  although  it  was  obtained  before  the 
passing  of  the  act,  the  paupers  having  resided  in  the  respondent  town* 
ship  for  five  years  and  upwards  before  the  application  for  the  order. 

If  the  Court  should  be  of  opinion  that  any  one  of  the  objections  to 
the  examinations  was  good,  or  that  the  evidence  of  chargeability  given 
at  the  sessions  was  *^  insufficient,"  or  that  the  paupers  could  not  be 
removed  in  consequence  of  their  having  resided  for  more  than  five  years 
in  the  respondent  township  before  the  application  for  the  order  of  re- 
moval, the  order  of  sessions  was  to  be  confirmed:  otherwise,  to  be 
quashed,  and  the  order  of  removal  confirmed. 

The  case  was  partly  argued  in  Trinity  Term,  1848 ;  and  the  argument 
was  concluded  in  the  present  term.(a) 

PaMey  and  Pickering^  in  support  of  the  order  of  sessions.  The 
caption  is  bad  for  not  stating  the  subject  of  complaint;  Regina  v.  Molea- 
'*'1471  ^^^^^9  ^  Q-  ^'  ^^'  Begina  v.  '^'Gomersal,  ant^,  p.  76.  The  objeo- 
^  tion  is  open  to  the  appellants ;  Regina  v.  Witham,  ant^,  p.  88, 
where  the  ground  of  appeal  was  similar  to  the  present.  Secondly,  the 
examinations  contain  no  legal  evidence  of  chargeability ;  Regina  v.  Little 
Marlow,  10  Q.  B.  223 ;  Regina  v.  Bradford,  8  Id.  571.(a)  Thirdly. 
The  pauper  was  irremovable  under  stat.  9  &  10  Vict.  c.  66.  The  worda 
of  the  statute  conferring  irremovability  after  five  years'  residence  are 
general ;  and  general  words  in  a  statute  should  receive  a  general  con* 
struction,  unless  in  the  statute  itself  there  are  some  grounds  for  restraiit* 

(o)  The  argument  began  on  10th  June,  before  Lord  Dekk an,  C.  J.,  Paitesox,  Wiohtvak,  and 
Erle,  Jb.,  when  a  question  was  raised  as  to  the  meaning  of  the  question  as  to  the  evidence  of 
ohargeability  being  **  insnAcient,"  and  the  argument  was  adjourned  for  the  purpose  of  ascertaiiu 
ing  from  the  sessions  in  what  sense  the  word  " ineuffloient"  was  intended  to  be  used:  the  chair* 
nan  reported  that  by  **  sufl&cient^'  the  sessions  meant  "  legal ;"  and  the  argument  was  rerame^^ 
on  8th  Noyember,  before  Lord  Dehmav,  0.  J.,  CoLEBiDaB,  WittnraiAiiy  and  Bblb,  Js. 

(h)  Note  (i)  to  Begina  «.  Har^niy. 
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ing  the  meaning ;  Beckford  v.  Wade,  17  Yes.  87,  91.  The  statute  may 
reasonably  have  intended  to  confer  a  personal  boon  so  as  to  prevent  per- 
sonal hardship.  The  pauper  had  an  inchoate  right,  when  her  husband's 
imprisonment  conmienced ;  and  the  first  proviso  to  the  sect.  1  does  not 
prevent  her  from  perfecting  her  right.  The  case  is  the  same  as  if  her 
husband  had  died  instead  of  going  to  prison.  He  is  no  longer  to  be  con- 
ndered  as  the  head  of  her  family.  If  he  had  deserted  her,  she  might 
have  completed  her  residence.  In  Regina  v.  Cottingham,  7  B.  &;  C.  615, 
it  was  held  that  the  wife  of  an  Irishman  who  had  no  settlement  in  Eng- 
land might,  if  deserted  by  him,  be  removed  to  her  maiden  settlement. 
Stat.  11  ft  12  Vict.  c.  Ill,  8.  1  (supposing  it  otherwise  applicable)  is  not 
retrospective  (s.  2),  and  therefore  does  not  affect  this  case. 

Toumsendy  contri.  First :  The  point  taken  as  to  the  caption  of  the 
examinations  is  not  raised  by  the  grounds  *of  appeal.  Secondly,  r^i  40 
The  examinations  contain  legal  evidence  of  chargeability :  Regina  ^ 
r.  Crondall,  10  Q.  B.  812.  Thirdly.  The  residence  to  confer  irremov- 
ability must  be  that  of  the  head  of  the  family.  Regina  v.  Salford,  antd, 
p.  106,  therefore  applies,  as  the  imprisonment  was  out  of  the  parish. 

Our.  adv,  vutt. 

Lord  Dekican,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  question  was,  whether  the  examinations  were  stated  to  be 
taken  on  the  complaint  of  the  churchwardens  and  overseers ;  and  the 
ground  of  appeal  was  specifically  confined  to  this  question.  The  exami- 
nations are  stated  to  be  so  taken ;  and  we  are  of  opinion  that  the  appel- 
lants are  not  at  liberty  under  this  ground  of  appeal  to  contend  that  the 
matters  complained  of  are  not  sufficiently  specified ;  and  that  for  this 
reason  Regina  v.  Gomersal,  ant^,  p.  76,  does  not  apply. 

The  second  question  was,  whether  the  chargeability  was  shown  on  the 
examinations  and  proved  at  the  trial.  And  we  think  it  was  shown  by 
the  statement  of  relief  being  given,  and  proved  by  the  evidence  according 
to  Regina  v.  Little  Marlow,  10  Q.  B.  223. 

The  third  question  was,  whether  the  pauper  had  become  irremovable, 
as  she  had  resided  in  the  respondent  parish  for  five  years  next  before  the 
application  for  the  order.  She  was  the  wife  of  a  man  who,  in  April,  1846, 
was  committed  to  a  prison  out  of  the  parish  upon  a  charge  for  which  he 
was  at  the  summer  assizes  ^sentenced  to  be  transported.  She  had  r*i  49 
resided  with  her  husband  till  his  commitment :  and  at  that  time 
the  five  years'  residence  was  not  complete.  If  the  husband  be  supposed 
to  have  returned  to  his  wife,  and  the  order  to  have  been  applied  for  to 
remove  him,  he  would  not  have  been  irremovable  by  reason  of  five  years' 
residence,  because  an  imprisonment  in  another  parish  on  a  criminal  charge 
ending  in  a  conviction  and  a  long  imprisonment  and  transportation  is  a 
break  in  the  residence ;  Regina  v.  Salford.  The  effect  of  the  proviso  in 
Stat.  9  &  10  Vict.  c.  66,  s.  1,  whether  we  look  to  stat.  11  4  12  Vict,  c 
111,  or  not,  appears  to  us  to  be  that  the  wife  is  removable  if,  tmder  the 
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circiinustancefl,  the  husband^  haying  come  to  her  and  become  chargeable^ 
would  have  been  removable.  Therefore  the  rule  will  be  absolute  for 
quashing  the  order  of  sessions.  Order  of  sessions  qnashed/a) 

(a)  Reported  bj  H.  DftTieoii,  Eiq. 
See  tbe  preoeding  and  the  following  eneee,  from  p.  103  to  p.  21C. 


The  QUEEN  v.  The  Inhabitante  of  CHRISTCHURCH.    Nov.  26. 

The  prorieo  in  itait  8  A  9  Viet  e.  66, 1. 1,  ezelnding  from  the  compatation  of  the  Hre  yean^  resi- 
dence^ which  ie  to  make  panpers  inremoTable,  the  time  during  which  a  person  "shall  reeeiTe^ 
relief,  from  any  parish  in  which  he  does  not  reside, 'applies  to  cases  where  the  relief  hae  bee« 
giren,  before  the  passing  of  the  aet 

On  appeal  against  an  order  of  two  justices,  whereby  Mary  Sweeney, 
widow,  and  her  four  children  were  removed  from  the  parish  of  St.  John 
^-  .^_  in  the  borongh  of  Southwark  to  the  parish  of  Ghristchurch,  *both 
^  in  Surrey,  the  sessions  (July,  1847)  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  a  case,  which  was  stated  substantially  as 
follows. 

The  paupers  were  chargeable  to  the  parish  of  St.  John ;  and  the  settle- 
ment of  all  of  them  is  in  the  parish  of  Christchurch.  The  only  question 
is  on  their  irremoyability,  in  consequence  of  stat.  9  &  10  Yict.  c.  66. 
The  pauper,  Mary  Sweeney,  has  resided  in  the  parish  of  St.  John,  con- 
tinuously and  without  interruption,  from  April,  1839,  up  to  the  time  of 
the  trial  of  this  appeal.  She  has  been  a  widow  since  March,  1846.  The 
order  of  removal  was  applied  for,  and  made,  the  18th  of  May,  1847. 
(Then  followed  a  statement,  not  here  material,  as  to  the  children.)  The 
pauper,  Mary  S.,  received  relief  from  the  parish  of  St.  John,  from  some 
time  in  January,  1843,  till  some  time  in  March  in  the  same  year.  She 
then  applied  for  and  received  relief  from,  and  was  maintained  by  and  oat 
of,  the  rates  raised  in  the  parish  of  Christchurch;  and  continued  to 
receive  such  relief  from,  and  to  be  so  maintained  by,  the  said  rates  (while 
resident  in  the  parish  of  St.  John),  from  March  1843  to  September  1840. 
Since  that  time,  to  the  time  of  hearing  this  appeal,  she  has  received 
relief  from  the  parish  of  St.  John. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that,  under  stat.  9 
k  10  Vict.  c.  66,  the  pauper  Mary  S.  was  irremovable  from  the  paridi 
of  St.  John,  then  the  order  of  sessions  shall  be  reversed,  and  the  ord«r 
of  removal  quashed :  but,  if  the  said  Court  shall  be  of  a  contrary  opinion, 
then  the  order  of  sessions  shall  be  confirmed. 

The  case  was  argued  in  Michaelmas  term,  1848.(a) 
*i^n       *Wallingery  Serjt.,  in  support  of  the  order  of  sessions.     Tha 
-I  pauper  had  resided  in  St.  John's  for  eight  years  and  something 

M)  'Kovfttl^  11th.    B^kn  Lord  Diiou*,  Q.  J->  WMnxui  and  BiU|  Je. 
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short  of  two  months  next  before  the  order  of  removal.  But,  for  three 
years  and  something  mcnre  than  five  months,  all  falling  within  that  period 
of  residence,  she  had  received  relief  from  Ghristchurch.  The  sessions, 
therefore,  were  right  in  holding  that  she  might  be  removed  from  St.  John 
to  her  place  of  settlement,  if  the  first  proviso  in  stat.  9  &  10  Vict.  c.  66, 
s.  1,  be  applicable  to  anything  occurring  before  the  statute  passed,  26th 
August,  1846.(a)  The  enacting  part  of  the  statute,  ''  that  from  and  after 
the  passing  of  this  act  no  person  shall  be  removed"  who  ^' shall  have  resi- 
ded for  five  years,"  operates,  as  will  be  admitted,  with  respect  to  time 
before  the  passing  of  the  statute :  it  is  highly  improbable  that  the  legis- 
lature should  have  intended  the  qualifying  proviso  to  have  a  more  limited 
operation,  so  as  to  make  the  enactment  unqualified  as  to  all  the  time 
before  the  statute,  but  qualified  as  to  all  after.  The  argument  on  the 
other  side  must  rest  on  the  wording  of  the  proviso,  '^  provided  always, 
that  the  time  during  which  such  person  shall  be  a  prisoner,"  &;c.,  ^'or 
daring  which  any  such  person  sh(dl  receive  relief  from  any  parish,"  &;c., 
<<in  which  such  person  does  not  reside,  not  being  a  bon&  fide  charitable 
gift,  shall  for  all  purposes  be  ezduded  in  the  computation  of  time  herein- 
before mentioned."  But  the  distinction  between  the  words  ^'  shall  have 
resided"  and  "  shall  *receive  relief"  is  too  insignificant  to  justify  -^^  -^ 
a  departure  from  the  plain  meaning  of  the  legislature.  A  stronger  ^ 
retrospective  effect  has  been  frequently  given  to  statutes  or  rules  of  Court; 
Freeman  v.  Moyes,  1  A.  &;  E.  388,  Gulley  v.  Doe  dem.  Taylerson,  11 
A.  k  E.  1008,  1017,  Cox  v.  Thomason,  2  C.  A;  J.  498,  S.  C.  2  Tyrwh. 
411,  Towler  v,  Chatterton,  6  Bing.  258,  are  instances.  In  Couch  v. 
Jeffiries,  4  Bur.  2460,  and  Wilkinson  v.  Meyer,  2  Lord  Raym.  1350,  the 
apparent  intention  of  the  legislature  would  have  been  defeated  by  giving 
a  retrospective  operation  to  the  enactments. 

(7.  Clark  and  JECeaney  contri.  The  legislature,  in  varying  the  language, 
must  have  intended  to  vary  the  effect.  The  general  intention  was  to 
obviate  frequent  removals  and  appeals,  and  to  quiet  the  settlement  of 
paupers  actually  resident ;  but  notice  was  given  as  to  the  terms  on  which 
future  residence  must  take  place  so  as  to  confer  irremovability.  Iii 
CuUey  V.  Doe  dem.  Taylerson  the  words  of  enactment,  on  which  the 
question  turned,  were  ^^  shall  have  been,"  simply.         Cur,  adv.  vuU, 

Lord  Denman,  C.  J.,  in  the  same  term  (November  25th,  1848),  deli- 
vered the  judgment  of  the  Court. 

In  this  case  the  pauper  had  resided  in  the  removing  parish  from  1889 
till  the  order  of  removal  in  1847,  but  had  been  receiving  relief  continu- 
ously from  1843.  If  the  time  during  which  she  was  so  receiving  relief 
before  the  passing  of  the  statute  was  to  be  excluded  in  the  computation 
of  the  time  of  residence,  she  was  ^removable.  The  question  is  .^^  ^ 
thus  raised,  which  has  been  stated  in  the  arguments  to  be,  l- 

(a)  A  few  dayi  of  the  relief,  after  the  S6th  Angait»  1846,  were,  acoording^  to  the  ttatemoitflf 
Ibe  eiMy  later  thaa  the  paeiiBg  of  the  etttate :  iMtt  thif  portkm  of  time  wai  not  luge  eao^gb  ef 
-  ilaelf  to  xedace  the  retldenee  below-  ilve  yean. 
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ifiiether  the  proyiso  in  the  first  section  is  retrospective  as  well  ss  the 
enactment.  For  the  purpose  of  deciding  between  the  two  conflicting 
constructions,  the  effect  of  the  enacting  clause  may  be  said  to  be,  that  no 
person  who  should  have  resided  for  five  years  next  before  the  application 
for  a  warrant  shall  be  removed.  And  the  effect  of  the  excepting  clause, 
if  confined  to  one  case  for  example,  is  this :  that  the  time  during  which 
such  person  shall  be  a  prisoner  shall  be  excluded  for  all  purposes  in  the 
computation  of  the  time  before  mentioned.  As  the  enacting  clause  applies 
to  every  residence  of  five  years  before  an  application  for  a  warrant,  it 
may  apply  to  a  case  where  part  of  such  time  was  before  the  passing  of  the 
act  (the  26th  August,  1846),  and  part  subsequent  thereto,  and  where  the 
person  to  whom  it  applies  was  a  prisoner  during  that  part  which  was 
before  the  passing  of  the  act.  Then  the  question  arises,  whether  the 
excepting  clause  applies  to  that  part  of  five  years  which  was  passed 
before  the  statute  was  enacted. 

On  the  one  side,  the  application  of  it  to  time  passed  before  the  passing 
of  ike  act  is  denied,  because  the  future  tense  is  used  to  express  the  time 
to  which  it  applies,  viz.  '^  The  time  during  which  such  person  shall  be  a 
prisoner"  ^'  shall"  ^^  be  excluded,"  and  these  words  cannot  be  made  to 
apply  to  past  time,  and  a  construction  which  requires  a  change  of  the 
words  of  the  statute  is  to  be  avoided :  and  because  the  application  of  the 
clause  to  time  past  would  make  the  statute  retrospective,  and  the  general 
presumption  is  against  a  statute  being  intended  to  be  retrospective ;  and 
*1541  ^^^^  presumption  is  in  this  case  strengthened  by  the  fact  '''that  in 
-'  the  enacting  clause  the  past  future  tense  is  used,  viz.  ^'  shall  have 
resided ;"  and  therefore  the  change  of  tense  in  the  following  sentence 
indicates  an  intention  to  express  a  different  time.  On  the  other  side,  the 
application  of  the  excepting  clause  to  the  time  passed  .before  the  statute 
is  affirmed  from  the  structure  of  the  two  clauses,  from  the  intention  to 
be  collected  from  the  context,  and  because  the  reasons  for  the  other  con- 
struction fail. 

The  structure  of  the  two  clauses  is  obviously  adopted  for  the  purpose 
of  defining  the  cases  where  persons  theretofore  removable  shall  be  irre- 
movable; and  that  definition  is  effected  by  using  in  the  enacting  clause 
terms  too  wide,  and  by  stating  in  the  excepting  clause  the  exceptions 
reducing  the  wider  terms  to  the  intended  limits.  Thus  the  enacting  clause 
includes  all  persons  who  have  resided  five  years ;  the  excepting  clause 
excepts,  from  the  class  of  all  residents,  several  classes,  and,  among  others, 
prisoners.  The  form  of  the  excepting  clause  appears  to  make  it  appli- 
cable to  all  the  time  to  which  the  enacting  clause  applies ;  it  assumes  that 
the  five  years  required  by  the  enacting  clause  have  been  computed ;  and 
the  excepting  clause  is  to  come  into  operation  only  in  respect  of  nteh 
persons  who  have  been  thus  found  to  have  resided  for  the  required  five 
years ;  and  the  mode  in  which  it  is  directed  to  operate  is,  by  exclud- 
ing the  time,  say  of  imprisonment,  for  example,  from  the  computation  so 
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atBomed  to  have  been  made.  The  process  directed  may  be  described  to 
be  this.  When  the  five  years  have  been  computed  for  any  person,  then 
examine  whether  9ueh  person  has  been  under  disability  daring  any  part 
thereof:  has  part  of  such  residence  been  within  a  prison^  for  example  ? 
If  no,  the  person  is  '^rremoyable :  if  yes,  the  time  thereof  shall  -^^  .. 
be  excluded  from  the  five  years,  and  an  equal  portion  of  preceding  *- 
time  brought  into  computation  instead.  The  word  shall  denotes  rather 
the  happening  of  the  event,  on  which  the  exception  is  to  apply,  within 
the  time  assumed  to  hare  been  before  computed,  than  the  future  relation 
of  such  event  to  the  time  when  the  statute  passed.  It  denotes  the 
mibjunctive  mood  rather  than  the  future  time. 

The  context  confirms  this  view.  The  intention  is  to  attach  irremov- 
ability to  a  certain  kind  of  residence.  The  reasons  are  too  obvious  to 
require  statement,  why  neither  the  privilege,  if  it  be  so  considered,  should 
be  conferred,  or  the  burthen  imposed,  in  respect  of  such  residence  as  is 
excepted.  Why  should  a  prisoner  gain  a  privilege  by  being  imprisoned  7 
Why  should  a  parish  where  a  prison  happens  to  stand  be  subjected  to  a 
burthen  ? 

These  reasons  apply  quite  as  much  to  that  part  of  residence  within  the 
enacting  clause  which  had  taken  place  before  the  passing  of  the  act,  as 
to  the  part  that  takes  place  after.  The  one  construction  excepts  all 
within  the  principle  of  the  exception ;  the  other  leaves  out  a  part  without 
any  apparent  reason.  Where  one  of  two  constructions  consists  with 
the  intention  of  the  legislature,  to  be  gathered  from  the  statute,  and  the 
other  is  inconsistent  therewith,  the  first  is  to  be  preferred. 

As  to  the  reasons  relied  on  for  the  other  construction,  the  first  rests 
entirely  on  a  grammatical  ground,  on  the  force  of  the  verb  «  shall."  A 
different  grammatical  view  is  before  stated  :  and,  without  that,  the  incon- 
sistency and  inconvenience  which  results  from  this  construction  would 
prevent  its  being  adopted,  if  the  only  '^'argument  in  its  favour  r^e-ic/* 
was  that  it  prevented  imputing  an  incorrectness  in  grammar  to  ^ 
the  framers  of  the  statute. 

The  second  reason,  viz.,  that  there  is  a  presumption  against  a  retro- 
spective statute  being  intended,  is  founded  on  a  misconception.  The 
statute  is  prospective  only :  its  direct  operation  is  only  on  removals ;  after 
it  has  passed,  it  does  not  alter  existing  rights  in  respect  of  completed 
removals.  A  space  of  time  is  an  essential  ingredient  in  the  case  to  which 
it  applies :  and  this  space  of  time  may  consist  in  part  of  time  passed  before 
the  statute  passed,  as  is  the  case  with  statutes  in  limitation  and  prescrip- 
tion ;  but  they  are  not  therefore  classed  with  the  retrospective  statutes. 

Moreover,  if  any  presumption  is  to  be  made  against  the  retroaction  of 
the  statute  in  this  sense,  it  affords  an  argument  against  the  construction 
in  support  of  which  it  is  referred  to ;  for  the  enacting  clause  is  assumed 
to  have  the  retroactive  operation  which  is  supposed  to  be  objectionable ; 
ind  the  question  is,  whether  the  excepting  clause  should  be  applied  to 

VOL.  XII.— l£l  I 


•T* 


156  REGINA  v.  TACOLNESTONE.    [H.  T.  1849.] 


this  yery  operation,  and,  of  conrse,  as  far  as  the  exception  applied,  the 
objectionable  operation  wonld  be  diminished. 

Upon  this  review  of  the  argoments,  we  are  led  to  the  condusion  that 
the  construction  secondly  mentioned  is  correct :  viz.,  that  the  excepting 
clause  may  apply  to  time  comprised  within  the  enacting  clause,  although 
such  time  had  passed  when  the  statute  passed. 

Order  of  sessions  aflEurmed.(a) 

(a)  See  the  preceding  and  the  foUowing  oaaet,  from  p.  103  to  p.  S16. 


*  ■* 


♦157]  *The  QUEEN  v.  The  Inhabitants  of  TACOLNESTONE. 

{January  17, 1849.] 

In  1841,  pauper,  who  had  rerided  five  jears  with  his  wife  and  famHy  in  parish  St  M.,  in  roomi 
hired  by  the  quarter,  went  to  T.,  the  parish  of  his  settlement,  to  obtain  woric  or  relief,  had  was 
there  employed  and  paid  by  one  of  the  orerseers  for  about  six  weeks,  during  which  time  he 
lodged  in  the  poorhouse.  He  then  returned  to  his  wife  and  famOy,  who,  during  his  absence, 
continued  to  reside  in  the  same  rooms,  and  were  maintained  by  him;  and  he  resided  there  with 
them  up  to  December,  1846,  when  an  order  for  his  removal  from  St  M.  to  T.  was  applied  for. 
For  ihe  four  years  next  before  the  passing  of  stat  9  A  10  Vict  o.  66,  he  receired  relief  frdm 
the  parish  of  his  settlement 

Held,  that  tiie  pauper's  absenoe  fh>m  8t  M.  was  no  break  In  his  residenee,  as  there  wbs  clear 
eridenee  of  his  animus  roTertendi :  and  that  he  had  become  irremoTable  within  stat  9^10 
Vict  0.  66,  8. 1. 

Whether  a  pauper  had  the  animus  roTertendi  is  a  question  of  fact;  and  the  sessions  oaght  W 
•determine  it 

Ox  appeal  against  an  order  of  justices,  made  on  2d  December,  1846, 
for  removing  John  Gell  and  his  wife  from  the  parish  of  St.  Martin  at 
Oak  in  the  city  of  Norwich,  in  the  county  of  Norfolk,  to  the  parish  of 
Tacolnestone  in  the  same  county,  the  Recorder  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  a  case,  stated  in  substance,  as 
follows. 

The  pauper  John  Gell,  whose  settlement  was  in  the  appellant  parish, 
had  resided  in  the  respondent  parish  more  than  five  years  next  before  a 
certain  day  in  January,  1841,  when  he  was  still  residing  there  with  his 
irife  and  family  in  two  rooms,  hired  by  the  quarter,  being  part  of  a  dwell 
ing-house  in  the  respondent  parish.  He  was  a  weaver :  and,  on  the  day 
referred  to,  being  out  of  work,  he  went  to  the  appellant  parish  for  the 
purpose  of  obtaining  work  or  relief,  and  was  there  employed  by  one  of 
the  overseers  of  that  parish,  and  continued  so  employed  by  him,  for  a 
period  of  six  or  seven  weeks,  during  which  time  he  lodged  in  the  poor- 
house  there,  being  paid  wages  by  the  said  overseer.  At  the  end  of  the 
*1  ^1  ^^^  ^'  seven  weeks  during  which  he  was  so  ^employed  by  the  over 
-'  seer,  he  returned  to  the  respondent  parish  to  his  wife  and  family, 
who,  whilst  he  was  so  absent,  resided  in  the  same  two  rooms,  and  went 


12  ADOLPHUS  &  ELLIS.   N.  S.  168 

mAintained  there  by  him :  and  he  resided  with  his  family  in  the  respon- 
dent parish  from,  the  time  of  sach  return  until  and  up  to  the  time  of 
application  for  the  warrant  of  removal.  For  the  four  years  next  before 
the  passing  of  stat.  9  &  10  Vict.  c.  66,  the  pauper  was  in  receipt  of  relief 
from  the  appellant  parish :  and  on  the  passing  of  the  said  statute  such 
relief  was  discontinued,  and  he  became  chargeable  to  the  respondent 
parish ;  to  which  parish  he  continued  to  be,  and  was,  chargeable  up  to 
and  at  the  date  of  the  said  warrant  of  removal. 

The  settlement  of  the  pauper  in  the  appellant  parish  was  not  ques- 
tioned :  but  it  was  contended  that  through  his  residence  in  the  respon- 
dent parish  he  was  irremovable.  If  the  Court  should  be  of  that  opinion, 
the  warrant  was  to  be  quashed :  but,  if  not,  it  was  to  be  confirmed. 

Poihletf  and  Btdwer^  in  support  of  the  order  of  sessions.  The  absence 
of  the  pauper  from  the  respondent  parish  was,  under  the  circumstances 
stated,  a  break  in  his  five  years'  residence  there,  within  stat.  9  &;  10  Vict, 
c.  66,  s.  1.  In  Regina  v.  Halifax,  antd,  p.  Ill,  it  was  decided  that  ab- 
sence for  a  very  short  time  under  the  constraint  of  an  order  of  removal 
was  a  break  in  the  residence,  although  the  pauper  always  had  the  animus 
revertendi  and  retained  the  dominion  of  the  house  which  she  inhabited 
before  her  removal.  That  case  is  very  like  the  present :  *here  ^^^  -^ 
the  pauper  during  his  absence  lodged  in  the  workhouse,  and  must  *- 
have  been  subject  to  the  constraint  of  that  house.  His  wife,  it  is  true, 
continued  to  reside  in  the  respondent  parish  during  his  absence :  but  the 
status  of  her  husband,  as  the  head  of  her  family,  is  the  only  status  mate- 
rial to  the  present  question ;  Regina  v.  Pott  Shrigley,  antd,  p.  143.  His 
status  was  that  of  a  person  living  in  a  state  of  chargeability  in  a  parish 
where  he  had  obtained  a  settlement,  and  liable  to  be  removed  compulso- 
rily  to  any  third  parish  in  which  he  might  have  obtained  a  subsequent 
settlement.  The  animus  revertendi,  under  these  circumstances,  will  not 
avail  to  make  him  constructively  resident  in  the  respondent  parish ;  and 
indeed,  as  it  was  a  question  of  fact  whether  such  animus  existed,  it  must 
be  taken  that  the  sessions,  by  confirming  the  order  of  removal,  have 
decided  that  question  in  the  negative. 

AndrewB  (with  whom  was  Palmer)^  contrL  The  sessions  have  drawn 
no  inference  from  the  facts,  and  have  stated  them  for  the  express  purpose 
of  obtaining  the  opinion  of  this  Court  upon  them.  Regina  v.  Halifax 
does  not  apply ;  for  the  pauper  here  left  the  respondent  parish,  and  went 
to  the  appellant  parish  of  his  own  accord,  because  he  was  more  likely  to 
obtain  work  there  than  elsewhere,  and  returned  home  when  it  pleased 
him,  and  during  his  absence  could  not  have  been  detained  a  moment  in 
the  poor  house  against  his  will.    (He  was  then  stopped  by  the  Court.) 

Lord  Dknmak,  C.  J.     The  observation  of  Mr.  Bvlwer^  that  the  animna 
revertendi  is  matter  of  fact,  and  that  '''we  must  take  it  to  have  been  r^xaci 
negatived  by  the  conclusion  which  the  Recorder  has  come  to,  is  *- 
certainly  atriking.    But  I  think  we  must  take  it  that  the  Recorder  has 
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asked  our  opinion  as  to  the  existence  of  this  fact ;  and  it  appears  to  me 
that  there  is  abundant  evidence  of  it.    At  the  same  time  I  think  it  impor- 
tant that  the  sessions  should  determine  the  question  of  animus  revertendi 
for  themselves. 
Patteson,  CoLEBiBaE,  and  Eble,  Js.,  concurred. 

Order  of  sessions  quashed.(a) 

(a)  Beported  hj  H.  Darison,  Eiq. 
See  the  preceding  and  the  foUowing  oaaes,  from  p.  103  to  p.  316. 
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IFeb.  24, 1849.] 

JSj  Stat  1  A  2  W.  4,  e.  li.  (local  and  penonal,  pnblic),  the  GoTernor,  Deputy  OoTcnor,  and  Giur- 
dians  of  the  poor  of  the  oitj  of  Norwich  were  incorporated ;  and  the  Corporation  were  to  hart 
the  care  and  |m>yide  for  the  maintenance  of  all  the  poor  of  the  several  parishes  within  the 
lAtyf  and  to  exerdse  all  the  powers  of  chorchwardens  and  orerseers  in  the  management  and 
remoYal  of  the  poor,  and  to  institute  and  defend  any  appeal  against  any  order  relating  to  the 
poor ;  and  aU  orders  of  reau>ral  were  to  be  made  on  tiie  complaint  of  the  Corporation.  The  cor- 
poration was  to*  apportion  the  sums  to  be  raised  for  the  relief  of  the  poor  among  the  Bereral 
parishes,  to  be  paid  to  the  treasurer  of  the  Corporation,  and,  in  fixing  the  proportion  to  be 
raised  by  the  scTeral  parishes,  were  to  caleulate  the  same  upon  the  whole  annual  ▼alne  of  the 
property  liable  in  the  city.  Appeals  against  orders  of  removal  from  any  parish  wiUiin  the  city 
were  to  be  made  on  notice  to  tiie  Corporation. 

The  Corporation,  in  1846,  obtained  an  order  to  remove  a  pauper  from  the  parish  of  St  8.  withia 
ihe  city  to  a  parish  out  of  the  city.  The  pauper  had  resided  in  8t  S.  two  yean  next  before 
the  application  for  the  order,  and  in  another  parish  of  the  same  city  twenty  years  immediately 
preceding  the  two  years. 

Held,  that  Norwich  was  a  *'dty"  "maintaining  its  own  poor,"  and  therefore  a  '^ pariah"  within 
atat  4  A  5  W.  4,  c.  76,  s.  109,  and  stat  9  A  10  Vict  c.  66,  s.  1,  which  act  by  sect  8,  is  to  be 
read  as  one  act  with  the  former  act;  and  that  the  pauper  having  resided  five  years  in  the  city, 
though  in  d^Cerent  parishes,  was  irremovable. 

On  appeal  against  an  order  of  two  justices  of  the  peace  of  the  city 
and  county  of  tho  city  of  Norwich,  hearing  date  16th  November,  1846, 
♦ifin  ^^^  ^^®  removal  of  William  Catchpole,  his  wife  and  children,  *from 
-'  the  parish  of  St.  Stephen,  in  the  city  and  county  of  the  city  of 
Norwich,  to  the  parish  of  Forncett  St.  Mary,  in  the  county  of  Norfolk, 
the  Recorder  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on 
a  case,  which  was  stated,  in  substance,  as  follows : 

The  city  and  county  of  the  city  of  Norwich  extends  over  thirty-six 
parishes  and  six  hamlets,  the  poor  of  which  are  maintained  out  of  a  com- 
mon fund  raised  under  the  provisions  of  stat.  1  &;  2  W.  4,  c.  li.  (local  and 
personal,  public),  «  for  the  better  management  of  the  poor  in  the  several 
parishes  and  hamlets  in  the  city  of  Norwich  and  county  of  the  same  city," 
the  said  parishes  and  hamlets  not  being  severally  charged  with  the  main- 
tenance of  their  own  poor.  The  order  in  question  was  obtained  by  the 
guardians  of  the  poor  of  the  said  city,  who,  by  the  11th  section  (a)  of  the 

(a)  The  several  sections  of  the  aot»  so  fiir  as  they  are  material  to  this  oase^  are  set  out  in  Begina 
•,  8t  Mary  in  Bongay,  antd,  p.  88,  except  sect  42,  which  enacts  "that  the  gnaidiant,  in  tsiag 
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said  act,  are  incorporated  by  the  name  of  <<  The  Governor,  Deputy 
Goremor,  and  Guardians  of  the  poor  of  the  city  and  county  of  Norwich 
and  liberties  of  the  same."  The  pauper,  William  Catchpoll,  had  resided 
in  the  said  parish  of  St.  Stephen  for  two  years  next  before  the  application 
for  the  said  warrant  of  removal,  and  had  resided  in  the  hamlet  of  Heigham, 
in  the  said  city  and  county  of  the  said  city,  during  the  twenty  years 
immediately  preceding  the  said  two  years,  there  being  no  interval  between 
his  learmg  the  said  hamlet  *of  Heigham,  and  his  going  to  reside  r^\f*Q 
in  the  said  parish  of  St.  Stephen.  '- 

Id  September,  1845,  the  pauper  received  relief  from  the  appellant 
parish ;  and  he  continued  to  receive  such  relief  up  to  the  middle  of  August, 
1846,  when  it  was  discontinued.  Upon  such  relief  being  discontinued, 
the  pauper  applied  for  relief  to  the  Governor,  Deputy  Governor,  and 
Goardians  of  the  poor  of  the  city  and  county  of  the  city  of  Norwich, 
nnder  the  provisions  of  the  said  act ;  who  thereupon  relieved  him  by  the 
payment  of  a  sum  of  money  weekly ;  and  he  was  in  the  receipt  of  such 
relief  at  the  date  of  the  warrant  of  removal. 

It  was  contended,  on  behalf  of  the  appellants,  that  the  city  and  county 
of  Norwich  is  within  the  meaning  of  the  word  <<  parish,"  as  interpreted 
in  the  109th  section  of  stat.  4  &;  5  W.  4,  c.  76,  and  that  the  residence 
of  the  pauper  in  the  city  and  county  of  the  city  of  Norwich,  that 'is  to 
Bay,  in  the  said  hamlet  of  Heigham  and  the  said  parish  of  St.  Stephen 
together,  for  twenty-two  years  next  before  the  application  for  the  said 
warrant  of  removal,  rendered  him  irremovable  under  stat.  9  &;  10  Vict. 
c.  66.  If  the  Court  should  be  of  tha^  opinion,  the  warrant  was  to  be 
quashed;  but,  if  not,  it  was  to  be  confirmed. 
The  case  was  argued  in  Hilary  term,  1849.(a) 

Martin  and  Pathleyj  in  support  of  the  order  of  sessions.  The  ques- 
tion is,  whether  the  city  of  Norwich  is  a  «  parish"  within  stat.  9  &  10 
Vict.  c.  66,  s.  1,  which  enacts  that  no  person  shall  be  removable  from  a 
^^<  parish"  in  which  he  shall  have  resided  for  five  years  next  before 
the  application  for  the  warrant  of  removal.  It  will  be  contended 
that  Norwich  is  such  a  parish,  because  stat.  9  &;  10  Vict.  c.  66,  is  by  sect. 
8  to  be  construed  as  one  act  with  stat.  4  &;  5  W.  4,  c.  76,  by  the  109th 
section  of  which  <<the  word  <  parish'  shall  be  construed  to  include  any 
parish,  city,"  &c.,  <<  maintaining  its  own  poor,  whether  parochial  or  extra- 
parochial."  But  it  is  clear,  although  Norwich  has  one  common  fund  for 
the  purpose  of  maintaining  the  poor  of  its  several  parishes,  and  is  there- 
fore a  <«  parish"  in  the  sense  ascribed  to  that  word  by  stat.  4  &  5  W.  4, 
c.  76,  that  the  local  act  respects  only  the  internal  management  and 
maintenance  of  the  poor  for  the  sake  of  economy,  and  that,  as  respects 

ud  detfsrmiiiing  the  proportton  of  the  moneys  to  be  raised  for  the  reUef  of  the  poor  hj  the 
aeveral  parishes,  hamlets,  liberties,  and  places  within  the  said  eiij  and  county  of  the  said  citj, 
ibsD  caleolate  the  same  upon  the  whole  annual  ralne  of  the  messuages,  lands,  tithes,  tenements^ 
and  hereditaments  within  the  said  city,"  Ac.;  with  eertain  exceptions  not  material  here, 
(a)  Jaaoary  17th.    Before  Lord  DincAs,  C.  J.9  Pattbbov,  Colbbiooi,  and  Eblb,  Js. 

l2 
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Btrangers,  for  the  purposes  of  removal  and  settlement,  the  several  parishes 
within  the  city  remain  separate  and  distinct.  This  was  held  in  Rex  v. 
St.  Michael,  6  T.  R.  536,  to  be  the  construction  of  stat.  10  Anne,  c.  6 
(private),  the  act  by  which  the  management  of  the  poor  of  Norwich  was 
formerly  regulated,  and  the  provisions  of  which,  so  far  as  regards  the 
present  question,  were  the  same  as  are  those  of  the  subsisting  act.  ^ere 
it  was  held  that  a  pauper,  by  residing  in  one  parish  in  Norwich,  and 
being  rated  in  another,  did  not  gain  a  settlement  in  either.  So,  in  Rex 
V.  Wymondham,  6  T.R.552,  it  was  held  that  a  certificate  granted  to  one 
parish  in  the  city  was  discharged  by  the  pauper's  subsequent  hiring  and 
service  in  another  parish  in  the  city.  The  parishes  of  a  union  under 
Gilbert's  act,  stat.  22  G.  3,  c.  83,  are  distinct  for  the  purposes  of  settle- 
ment ;(a)  and  stat.  4  &  5  W.  4,  c.  76,  s.  33,  which  enables  parishes  to 
"^1641  ^^^^™^  *^^®  ^^^  ^^^  purposes  of  settlement,  contains  an  express 
-^  limitation,  that  it  is  only  <'  as  between  such  parishes"  that  a  pau- 
per's settlement  shall  be  considered  to  be  in  the  union;  and  such  a  union 
seems  precisely  the  same  as  the  Norwich  Union.  Sect.  35  of  the  local 
act  enables  the  corporation  to  appoint  the  churchwardens  and  overseers 
of  the  several  parishes  to  be  assessors,  &;c. ;  sect.  32  recognises  charge- 
ability  to  such  parishes ;  and  sect.  88  shows  clearly  that  every  order  of 
removal  to  a  place  out  of  the  city  must  in  its  terms  be  a  removal,  not 
from  the  city  at  large,  but  from  some  particular  parish,  hamlet,  &c. 
Stat.  9  &  10  Vict.  c.  66,  by  the  enactment  (s.  1)  that  a  warrant  shall  not 
be  granted  for  the  removal  of  a  person  from  a  <<  parish"  after  five  years* 
residence  there,  must  by  <<  parish"  have  intended  some  place  from  which 
a  person  might  have  been  removed  before  the  act.  Now  an  order  of 
removal  could  never  have  been  made  from  the  city  of  Norwich  eo  nomine ; 
it  must  always  have  been  made,  as  indeed  the  present  order  is,  from  the 
parish  in  which  the  chargeability  attached. 

Andrews  and  PalmeTj  contri.  The  cases  cited  do  not  apply;  for  the 
question  arises  on  recent  statutes,  and  is  simply  this:  is  Norwich  a  <<city 
maintaining  its  own  poor  ?"  The  main  object  of  the  local  act  was  to  get 
rid  of  all  distinction  of  parishes,  so  that  the  poor  should  be  <Uhe  poor  of 
the  said  city,"  as  they  are  expressly  designated  in  sect.  31.  It  is  true 
that  the  local  act  does  not  abolish  the  o£Sces  of  churchwarden  and  over- 
seer for  all  purposes:  but,  by  sect.  31,  it  transfers  the  duties  of  those 
offices  to  the  corporation  «in  all  or  any  cases  touching  or  concerning 
*1651  ^^^  "^apprenticing,  maintenance,  relief,  management,  removal,  or 
employment  of  the  poor,  or  the  application  of  any  of  the  rates 
made  for  their  use  or  maintenance."  By  sect.  42  the  guardians,  in  fixing 
the  proportion  of  money  to  be  raised  by  the  several  parishes,  are  to  cal- 
culate the  same  upon  the  whole  annual  value  of  property,  without  refer- 
ence to  the  number  of  paupers  in  the  several  parishes;  so  that  no  indi- 
vidual parish  is  specially  affected  by  the  chargeability  of  a  person  within 

(a)  By  sect  39. 
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die  city.  It  is  clear,  therefore,  that  Norwich  is  a  city  maintaining  its 
own  poor,  and,  therefore,  also  a  parish  within  stat.  9  &  10  Vict.  c.  66,  s. 
1.  [Coleridge,  J.  Is  Norwich  a  place  from  which  an  order  of  removal 
might  hare  been  made  before  that  statute  ?  It  rather  appears  from  sect. 
88  of  the  local  act  that  the  order  must  be  from  some  particular  parish  in 
the  city.(a)  PaMey.  In  the  case  of  a  union  under  stat.  4  &  5  W.  4, 
c.  76,  s.  33,  the  order  would  not  be  from  the  union,  but  from  some  one 
of  its  parishes.]  Cur.  adv.  vult. 

Lord  DfiNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  pauper  in  this  case  was  removed  from  the  parish  of  St.  Stephen, 
Norwich,  to  Fomeett  St.  Mary,  in  Norfolk.  He  had  resided  for  two 
years  in  the  parish  of  St.  Stephen,  and  for  twenty  years  immediately- 
before  that  in  the  hamlet  of  Heigham  in  Norwich. 

By  stat.  1  &  2  W.  4,  c.  li.,  provisions  are  made  under  which  the  poor 
of  the  various  parishes  and  places  in  the  city  of  Norwich  are  maintained 
out  of  a  joint  fund,  ^raised,  by  the  Corporation  of  guardians,  by  r^i^^/*/. 
assessments  according  to  the  value  of  the  property  in  each  parish  ^ 
and  place,  without  regard  to  the  numbers  of  persons  relieved  in  each. 
The  same  course  had  prevailed  under  previous  acts  of  parliament,  which 
were  repealed  by  stat.  1  &  2  W.  4,  c.  li.  Notwithstanding  this  joint  fund, 
it  had  been  decided  twice  that  the  parishes  and  places  in  Norwich 
remained,  in  their  relation  to  other  places  out  of  the  city,  distinct  and 
separate :  see  Rex  t;.  St  Michael,  6  T.  R.  586,  and  Rex  t^.  Wymondham, 
6  T.  R.  552.  And  the  same  rule  would  prevail  at  this  day  as  to  settle- 
ments and  many  other  matters.  But  the  question  in  the  present  case 
arises  as  to  the  legality  of  the  warrant  of  removal,  under  the  1st  section 
of  Btat.  9  &  10  Vict.  c.  66,  which  provides  that  '<  no  person  shall  be 
removed,  nor  shall  any  warrant  be  granted  for  the  removal  of  any  per- 
son, from  any  parish  in  which  such  person  shall  have  resided  for  five 
years  next  before  the  application  for  the  warrant;"  and  the  8th  section, 
which  incorporates  into  the  act  the  provisions  of  stat.  4  &  5  W.  4,  c.  76, 
among  which  is  sect.  109  of  that  act  (the  interpretation  clause),  which 
enacts  that  "  in  the  construction  of  this  act"  <<  the  word  <  parish'  shall 
he  construed  to  include  any  parish,  citifj  borough,  town,  township,  liberty, 
precinct,  vill,  village,  hamlet,  tithing,  chapelry,  or  any  other  place,  or 
division  or  district  of  a  place,  maintaining  its  own  poor,  whether  paro- 
chial or  extra-parochial." 

We  are  asked  to  read  stat.  9  fc  10  Vict.  c.  66,  s.  1,  as  if  it  prohibited 
the  removal  of  any  pauper  from  any  city  maintaining  its  own  poor,  in 
which  city  such  person  "^shall  have  resided  five  years.  Norwich  is  r-^^nj 
a  city  maintaining  its  own  poor ;  and  the  pauper  has  resided  in  ■- 
that  city  twenty-two  years.  On  the  other  hand,  it  is  argued  that  the  ' 
part  of  the  interpretation  clause  above  cited  does  not  apply  to  this  case, 
and  that  the  removal  is  not  from  the  cityy  but  from  the  parish  of  St. 

(a)  See  Keglna  v.  St  BCary  in  Bungaj,  antd,  p.  38. 
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Stephen,  which  distinction  was  adverted  to  in  Bex  v.  St.  Michael,  6  T. 
R.  538,  where,  however,  the  removal  was  to  a  parish  in  Norwich,  not 
from  one. 

We  think  the  argument  of  the  appellants  mnst  prevail,  and  that  we 
must  read  the  clause  in  question  as  if  the  word  <<  city"  was  substituted 
for  <<  parish.'*  The  legislature  could  hardly  intend  that,  where  there  is 
one  common  fund  for  the  relief  of  the  poor  of  the  city  comprising  many 
parishes,  which  fund  is  apportioned  in  the  raising  it  without  regard  to  the 
number  of  persons  relieved  in  each  parish,  and  so  in  truth  every  removal 
of  a  pauper  is  on  behalf  of  the  whole  city,  a  pauper,  who  by  reason  of 
long  residence  in  one  part  of  the  city  is  irremovable,  should  become  remov* 
ableL  by  reason  of  his  changing  his  abode  to  another  part  of  the  same 
city ;  it  being  quite  immaterial  to  the  rate-payers  in  what  part  of  the  city 
he  resides  when  he  is  chargeable.  The  order  of  sessions  and  the  warrmnt 
must  therefore  be  quashed.  Order  of  sessions  qua8hed.(a) 

(a)  Reported  hj  H.  Barison,  Bsq. 
See  the  preeeding  uid  the  foUoning  caaes,  from  p.  103  to  p.  816. 
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Under  ttat  9  A 10  Yiot  e.  06,  s.  4,  it  is  good  ground  for  quashing  an  order  of  removal,  on  appeal, 
that  the  pauper  was  chargeahle  by  reason  of  licknese,  and  the  order  does  not  state  thsit  the 
remoring  justices  were  satisfied  that  the  sickness  would  produce  permanent  disability. 

Although  it  does  not  appear  by  the  order  of  remoral  or  examinations  that  the  fact  of  siekucs 
was  brought  before  the  remoTing  Justices. 

[t  is  no  answer  to  -such  objection  that  relief  to  the  pauper,  though  giren  after  the  passing  of 
Stat  9  A  10  Vict  G.  66,  began  under  an  order  for  relief  made  before  the  statute  passed,  and 
had  been  erer  since  continued  without  a  new  order. 

Ox  appeal  against  an  order  of  justices,  for  removing  Elizabeth  Haynes 
ind  Alice  her  daughter  from  the  parish  of  Prior's  Marston  to  the  parish 
of  Prior's  Hardwick,  both  in  the  county  of  Warwick,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  upon  a  special 
case. 

The  case  set  out  the  order  of  removal,  dated  September  7th,  1846. 
After  reciting  a  complaint  by  the  overseers  of  Prior's  Marston,  that  the 
paupers  <^  have  come  to  inhabit  in  the  said  parish  of  P.  M.,  not  having 
gained  a  legal  settlement  there,  nor  having  produced  any  certificate/' 
fcc.,  <<and  now  actually  become  chargeable  to  the  same  parish,"  it  con- 
tinued :  <<  We,  the  said  justices,  upon  examination  of  the  premises  upon 
oath  and  other  circumstances,  do  adjudge  the  same  to  be  true,  and  do 
also  adjudge  the  place  of  the  legal  settlement  of  the  said  E.  H."  &c.  (the 
paupers)  « to  be"  &c.  (in  Prior's  Hardwick) :  <<  These  are,  therefore,  in 
Her  Majesty's  name,  to  require  you,  the  said  overseers  of  the  poor  of 
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the  said  parish  of  P.  M.,"  Jtc.  ^^  to  remoYOi"  &;c.  (the  usual  order  to  remove 
and  deliver  paupers). 

The  grounds  of  appeal  material  to  the  point  decided  were :  ^^  6.  That 
the  said  order  of  removal  was  bad  and  defective,  inasmuch  as  the  relief 
stated  in  the  said  examinations  to  have  been  given  to  the  said  E.  Haynes 
and  A.  Haynes  had  become  and  was  necessary  by  *reason  of  sick-  ^^^^ 
ness  of  the  said  E.  H.  or  A.  H.  or  one  of  them ;  and  it  is  not  ^ 
stated  in  the  said  order  that  the  justices  who  made  the  same  were  satis- 
fied that  such  sickness  would  produce  permanent  disability.  7.  That 
the  said  E.  H.  and  A.  H.^  at  the  time  of  the  making  of  the  said  order, 
had  become  and  were  chargeable  by  reason  of  relief  made  necessary  by 
sickness,  which  said  sickness  was  not  shown  to  be  likely  to  produce  per- 
manent disability;  and  that"  they  <<were  irremovable  from  the  said 
parish  of  Prior's  Marston." 

The  case  then  stated  that  the  respondents,  on  trial  of  the  appeal,  proved 
that  the  board  of  guardians  of  the  Southam  Union,  of  which  Prior's 
Marston  forms  part,  had,  on  20th  April,  1846,  given  an  order  for  weekly 
relief  to  the  paupers ;  that  the  practice  in  the  Union  was  to  continue 
Boch  relief  till  further  order ;  and  the  officer,  on  that,  continued  to  relieve 
the  paupers  until  the  making  of  the  order  of  removal.  After  stating 
further  that,  on  the  evidence  as  to  the  order  for  relief,  an  objection  (not 
DOW  material)  was  taken  and  overruled,  the  case  proceeded  as  follows. 
"  It  was  further  proved,  at  the  hearing  of  the  appeal,  that  the  relief  so 
giYen  as  aforesaid  to  the  paupers  was  rendered  necessary  by  reason  of 
their  sickness.  It  was  thereupon  contended  by  the  appellants,  that,  inas* 
much  as  the  order  of  removal  was  granted  after  the  passing  of  stat.  9  k 
10  Vict.  c.  66,  it  was  necessary,  under  the  4th  section  of  the  same  act,(a) 
that  the  justices,  in  making  the  order  of  removal,  should  have  stated 
therein  '''that  they  were  satisfied  that  the  sickness  would  produce  r^ftir/^ 
permanent  disabUity.  The  Court  of  quarter  sessions  also  over-  ^ 
ruled  this  objection,  subject  to  the  opinion  of  this  Court.  No  evidence 
was  given,  at  the  trial,  whether  the  sickness  of  the  said  paupers  was  or 
was  not  likely  to  produce  permanent  disability.  And  it  was  thereupon 
further  contended  by  the  appellants  that,  the  relief  so  given  to  the  pau- 
pers having  been  rendered  necessary  by  reason  of  their  sickness,  and  no 
evidence  having  been  given  that  such  sickness  was  likely  to  become  per- 
manent, the  paupers  were  irremovable*  The  Court  of  quarter  sessions 
also  overruled  this  objection,  subject  to  the  opinion  of  thb  Court."  The 
case  went  on  to  state  other  evidence  and  objections,  not  now  material ; 
and  it  set  forth  the  examinations  of  the  relieving  officer  and  of  the  pau- 
per Elizabeth,  neither  of  which  made  any  mention  of  sickness. 

(a)  StaL  9  A  10  Viet  e.  M,  ■.  4.  "And  be  it  enAoted,  that  no  wurnnt  shall  b«  grmnted  fbr  tti« 
remoTtl  of  any  penon  becoming  chargeable  in  reapeei  of  relief  made  neceaaary  by  dokneaa  or 
aeddent^  mleaa  the  Jutiees  granting  the  warrant  shall  state  in  snob  warrant  that  they  are  satia- 
led  that  the  sickness  or  accident  wiU  prodnoe  permanent  disability." 

VOL.  zn.— 14 
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If  this  Court  should  be  of  opinion  that  the  appellants  were  right  in  any 
of  the  objections  taken  by  the  aboYe-mentioned  grounds  of  appeal,  or, 
&c.  (referring  to  matter  not  here  stated),  the  order  of  removal  was  to 
be  quashed :  otherwise,  to  be  confirmed. 

(7.  HaycB  and  BitUeBtoUj  in  support  of  the  order  of  sessions,  were 
asked  by  the  Court  how  they  could  meet  the  objections  aboye  stated. 
The  order  for  relief  was  made  several  months  before  the  act  passed ;  and 
sect.  4  relates  only  to  persons  <<  becoming  chargeable  in  respect  of  relief," 
&c.  That  means  becoming  so  after  the  passing  of  the  statute.  [Cole- 
BIDGB,  J.  The  chargeability,  and  the  cause  of  it,  continue  till  the  remo- 
val :  the  question  is,  what  was  the  cause  of  chargeability  at  that  moment  ? 
^^^^  The  paupers  were  not  removed  *in  consequence  of  the  chargeabi- 
^  lity  in  April.  Patteson,  J.  The  chargeability  at  the  time  of 
the  order  of  removal  is  that  which  you  have  to  deal  with.]  It  does  not 
appear  that  there  was  any  evidence  of  sickness  before  the  removing  jus- 
tices. If  the  sickness  was  not  calculated  to  produce  permanent  disability, 
the  appellants  ought  to  have  proved  that  fact :  the  burden  lay  on  them, 
under  the  circumstances.  [Pattkson,  J.  The  sessions  cannot  entertain 
the  question  whether  the  sickness  was  or  was  not  likely  to  be  permanent. 
It  is  for  the  removing  justices  to  certify  as  to  that,  on  the  face  of  their 
order.]    The  order  here  is  good  on  the  face  of  it. 

ifeUar  and  Pashletfj  contrit,  were  not  heard ;  nor  was  any  other  part 
of  the  case  gone  into. 

Patteson,  J.(a)  The  object  of  this  enactment  was  to  protect  the 
pauper :  that  a  person  becoming  chargeable  by  a  merely  temporary  sick- 
ness should  not  be  removed.  The  justices,  therefore,  if  they  remove  a 
person  becoming  chargeable  by  sickness,  are  to  state  in  the  order  of 
removal  that  they  are  satisfied  ^at  the  sickness  will  produce  permanent 
disability.  It  is  argued  that,  in  this  case,  the  fact  of  sickness  does  not 
appear  to  have  been  in  evidence  before  the  removing  justices :  but  the 
greatest  fraud  might  be  practised  upon  paupers  if  overseers  might  keep 
back  that  fact  from  the  justices,  and  obtain  from  them  an  order  in  which 
nothing  is  certified  as  to  sickness,  and  if  it  might  then  be  said  that  the 
order  is  good  on  the  face  of  it,  and  the  removal  must  have  effect.  I  am 
of  opinion  that  the  objection  must  prevail. 
♦17^1      *CoLBRii)GB,  J.,  concurred. 

^^      Erle,  J.    I  am  of  the  same  opinion,  though  it  appears  that  the 
sickness  first  came  in  question  in  the  Court  of  appeal. 

Order  of  sessions  quashed.(i) 

(a)  Lord  DnnfAH,  C.  J^  waa  abeenty  on  aeooimt  of  Olnesf . 

(i)  See  the  preoeding  and  the  foUowing  oaaea,  from  p.  103  to  p.  210. 
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The  QUEEN  v.  The  InhalHtants  of  OOOLE.  [April  28, 1849.] 

L  Ik  is  no  objection  to  an  order  of  removal  that  the  ohargeability  may  hare  been  ooeaaioned  by 
tiekness  or  accident  not  tending  to  prodaoe  permanent  disability,  and  that  the  order  does  not 
aegatiTe  that  state  of  things,  if  there  be  no  proof  that  any  ehazgeability  by  reason  of  sioknessi 
Ac.,  existed  or  was  in  question  at  the  time  of  the  removaL 

1  An  examination  purported  to  be  taken  before  A.  and  B.,  jostioes,  Ste.,  in  and  for  the  West 
Hiding,  at  P.  in  the  said  Riding,  on  April  24th,  1847,  on  tU  complaint  of  tke  oveneen,  fte^ 
touching  the  chargeability,  Ac,  that  H.  (the  pauper)  hath  come  to  inhabit^  and  now  U  inkabU" 
ing  in  K.,  their  township,  and  it  now  chargeable,  Ac. 

Hsld  that  it  sufficiently  appeared  by  this  captioB  that  the  oomplauit  was  made  on  April  24th, 
when  the  examinationii  were  taken,  and,  ooosequently,  was  made  within  the  Jurisdiction. 

On  appeal  against  an  order  of  josticea  (dated  24th  April,  1847)  for 
remoying  Mary  Ann  Hall  from  the  township  of  Knottingley  to  the  town- 
ihip  of  Goole,  both  in  the  West  Riding  of  Yorkshire,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  upon  a  special  case, 
the  material  parts  of  which  are  as  follows. 

The  first  examination  (that  of  the  pauper),  set  out  in  the  case,  had  the 
following  caption.  ^^The  examination  of  Mary  Ann  Hall,  now  residing 
at  Knottingley  in  the  West  Riding  of  the  county  of  York,  single  woman, 
taken  upon  oath  before  Thomas  Hall  the  younger,  and  Robert  Buchanan, 
Esquires,  two  of  herMajesty's  justices  of  the  peace  in  and  for  the  said  Riding, 
at  Pontefract,  in  the  said  Riding,  the  24th  day  of  April,1847,  upon  the  appli- 
cation  and  complaint  of  the  overseers  of  the  poor  of  the  township  of  Knot- 
tingley aforesaid,  touching  the  chargeability,  removability,  and  settlement 
of  the  *daid  M.  A.  Hall,  that  the  said  M.  A.  Hall  hath  come  to  inha-  ^^^  ^^ 
bit,  and  now  is  inhabiting,  in  the  said  township  of  K.,  not  having  '- 
resided  in  the  said  townslup  for  five  years  next  before  the  said  application, 
and  not  having  gained  a  legal  settlement  there,  nor  produced  any  certificate 
of  having  a  settlement  elsewhere ;  and  that  she  hath  become  and  is  now 
actually  chargeable  to,  and  receiving  relief  from,  the  said  township  of  K. 
Who,  on  her  oath,  saith:  <I  am  now  residing,'"  &c.  The  only  other 
examination  set  out  had  a  similar  caption,  mutatis  mutandis.  The  jurat 
of  each  was:  « Sworn  before  us,  the  justices  aforesaid,  having  been  first 
read  over,"  &c.  (the  deponents  being  markswomen):  « Thomas  Hall, 
Junior.     Robert  Buchanan." 

The  examinations  did  not  show  that  the  pauper  had  not  become  charge- 
able in  respect  of  relief  made  necessary  by  sickness  or  accident ;  nor  did 
they  contain  any  statement  bearing  on  this  subject ;  the  only  deposition 
as  to  relief  being  that  of  the  pauper,  in  the  following  words.  <<  I  am 
now  actually  chargeable  to,  and  in  the  receipt  of  relief  in  money  from 
the  overseers,"  &c.,  <<  of  Knottingley." 

On  the  trial  of  the  appeal  it  was  objected  (on  grounds  of  appeal  pro- 
perly stated)  that  the  examinations  were  respectively  bad  on  the  faces 
Aereof,  because  the  captions  <<did  not  show  that  such  examinations  were 
respectively  taken  upon  a  complaint  made  to  any  justice  or  justices  of 
ihe  peace:"  and  because  the  captions  <<did  not  show  that  such  examma- 
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tions  were  respeotively  taken  upon  a  complaint  made  to  B)me  justice  or 
justices  of  the  peace  at  a  place  within  the  jurisdiction  of  such  justice  or 
*Mdr\  j^^^^^^* '   ^^^  '^'sessions  oyerroled  both  objections,  subject  to  the 
-*  opinion  of  the  Court. 

The  appellants  next  objected  that  the  examinations  were  bad  on  the 
face  thereof,  inasmuch  as  they  did  not  show  that  the  pauper  had  not,  at 
the  time  of  the  taking  of  such  examinations,  become  chargeable  to  the 
said  township  of  Knottinglej  in  respect  to  relief  made  necessary  by  sick- 
ness or  accident,  within  the  meaning  of  stat.  9  &  10  Vict.  c.  66,  s.  4. 
The  respondents  contended  that  the  objection  could  not  be  taken  under 
the  grounds  of  appeal  intended  to  raise  the  question ;  but  they  are  not 
stated  here,  as  the  point  was  not  made  in  the  Court  of  Queen's  Bench. 

The  sessions  held  that  the  objection  was  properly  raised  by  the  grounds 
of  appeal,  subject  to  the  opinion  of  this  Court :  and,  subject  in  like  man- 
ner, that  the  objection  was  invalid. 

If  this  Court  should  be  of  opinion  that  the  examinations  were  bad  on 
the  face  thereof  for  either  of  the  reasons  first  stated,  or  on  the  objection 
last  stated,  and  that  that  objection  was  properly  raised,  the  order  of 
removal  and  order  of  sessions  were  to  be  quashed.  If  this  Court  should 
think  each  of  the  objections  invalid,  or  that  the  first  two  were  invalid, 
and  that  the  third  could  not  be  taken  under  the  grounds  of  appeal,  the 
orders  were  to  stand  confirmed. 

PashUy  and  Pickering^  in  support  of  the  order  of  Sessions.  As  to 
the  captions,  the  objection  is,  in  substance,  that  the  examination  purports 
to  be  taken  before  two  justices  in  and  for  the  Riding,  &c.,  on  a  certain 
day,  on  the  complaint  of  the  overseers,  not  saying  when  or  before  whom 
i^HPff'-y  such  complaint  was  made.  *But  the  complaint  is  that  the  pauper 
-*  <<now  is''  inhabiting,  &c.  That  must  refer  to  the  day  before 
named ;  and,  if  so,  both  the  time  and  place  are  made  sufficiently  certain. 
"Now"  must  be  the  24th  of  April,  when  the  two  justices  were  sitting 
at  Pontefract.  The  same  principle  of  incorporation  by  reference,  in 
order  to  make  a  written  instrument  sensible,  was  adopted  in  Rex  v. 
Countesthorpe,  2  B.  &  Ad.  487,  where  Taunton,  J.,  recognised  the 
principle  of  putting  even  upon  an  ambiguous  document  such  a  con- 
struction as  would  defeat  a  mere  formal  objection,  and  support,  instead 
of  destroying,  a  written  instrument.  Regina  v.  Stockton,  7  Q.  B.  520, 
may  be  cited  on  the  other  side :  but  there  the  order,  held  insufficient, 
purported  to  be  taken  by  justices  <<  for,"  not  «in  and  for,"  the  borough. 
[Eblb,  J.  The  justices  here  are  stated  to  be  «in  and  for"  the  Riding : 
if  the  complaint  is  eodem  tempore  with  the  examination,  there  is  no 
doubt.  Pattbson,  J.  We  cannot  conclude  here  that  the  complaint  was 
made  before  any  one,  unless  it  was  made  at  the  same  time  with  the 
examinations.]  The  other  point  is  decided  by  Regina  v.  Halifax,  ant^, 
p.  111. 

B.  HaU^  contri.    Consistently  with  stat.  18  &  14  Car.  2,  c.  12,  s.  1, 


12  ADOLPHUS  &  ELLIS.    N.  S.  176 


the  complaint  may  be  made  to  one  jnstioe  and  the  order  of  removal  by 
two  others :  and  that  may  have  been  done  here,  the  first  and  the  latter 
justices  acting  at  different  times  and  within  different  jurisdictions.    The 
word  <<  now,"  is  relied  npon ;  bnt  in  Begina  v.  Stockton,  7  Q.  B.  520, 
the  order  was  made  «<npon''  a  complaint  stating  the  panpers  to  be  <<now 
residing"  in  the  parish  which  applied  for  the  removal,  *and  which  p^^^i^/. 
was  within  the  jurisdiction.   [Patteson,  J.   The  complaint  there  *- 
might,  consistently  with  the  recital,  have  been  made  at  York.     The 
objection  turned  entirely  on  the  omission  of  « in."]     Here  the  words 
"DOW  is  inhabiting"  and  "is  now  actually  chargeable"  would  equally 
have  been  used  if  the  complaint  had  been  made  long  before  April  24th, 
1847,  and  to  justices  of  another  jurisdiction.    As  to  the  other  point, 
Regina  v.  Prior's  Hardwick,  antfe,  p.  168,  just  now  decided,  is  an  autho- 
rity for  saying  that,  to  justify  an  order  of  removal,  it  ought  to  appear 
on  the  documents  transmitted  by  the  removing  parish  that  the  pauper 
had  not  become  chargeable  by  reason  of  temporary  sickness  or  infirmity. 
[Erle,  J.    There  are  other  circumstances  under  which,  by  stat.  9  &  10 
Vict.  c.  66,  a  person  cannot  be  removed ;  as  (s.  8)  if  he  be  under  the 
age  of  sixteen,  and  residing  with  parents  who  are  not  removable.   And, 
mider  the  former  law,  a  person  cannot  be  removed  from  his  own  estate 
in  the  parish.    Must  each  of  these  circumstances  be  always  negatived 
in  the  examinations  ?J    In  these  cases  the  justices  are  not  bound  by  the 
statute  to  institute  any  inquiry :  in  the  case  of  sickness  they  are  to 
satisfy  themselves  whether  or  not  it  is  likely  to  be  permanent :  and,  if 
they  inquire,  the  examinations  ought  to  show  the  result. 

Patteson,  J.(a)  This  point  is  expressly  determined  by  Kegina  v. 
Halifax.  And  it  would  be  very  inconvenient  to  hold  that  examinations 
most  expressly  negative  every  fact  that  would  make  the  removal  p^^ ,.,. 
*Qnlawful.  Certainly  it  is  desirable  that  removing  justices  should  '- 
ascertain  whether  or  not  they  are  called  upon  to  act  under  sect.  4  of  stat. 
9  &  10  Vict.  c.  66 ;  but  in  the  multitude  of  oases  there  is  probably  no 
question  at  all  raised  as  to  sickness.  I  adhere  to  the  decision  on  this 
point  in  Regina  v.  Halifax,  and  think  it  is  not  generally  necessary  that 
either  the  order  or  examinations  should  show  that  the  relief  was  not 
rendered  necessary  by  a  sickness  or  accident  not  likely  to  produce  per- 
manent disability.  As  to  the  other  point,  I  should  be  astute,  if  neces- 
sary, in  getting  rid  of  formal  objections  to  a  caption :  but  here  the  only 
question  is  whether  the  word  <<  now,"  occurring  twice  in  this  caption, 
implies  that  the  complaint  was  made  at  the  time  at  which  the  examina- 
tions were  taken.  And  the  words  being,  "  the  examination"  <<  taken" 
"at  Pontefract  in  the  said  Biding,"  "the  24th  day  of  April,  1847," 
"upon  the  application  and  complaint  of  the  overseers"  "  that  the  said 
M.  A.  Hall  hath  come  to  inhabit  and  now  is  inhabiting,"  &c.,  no  sensi- 
ble man  reading  these  can  possibly  doubt  that  the  complaint  was  made 

(a)  Lord  Dibmav,  0.  J^  WM  abfent  on  aeoonnt  of  Ul  healfth. 
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■ 

at  the  time  when  the  examinations  were  taken :  and,  if  80,  it  was  made 
in  the  Biding  and  within  the  juriadictioiu 

Erle,  J.(a)  I  am  of  the  same  opinion.  The  judgment  in  Begina  v. 
Halifax,  though  shortly  expressed,  is  decisive  on  the  first  point.  And 
it  would  be  a  great  inconvenience  if  the  pauper,  after  stating  what  is 
necessary  to  be  shown  affirmatively,  were  obliged  to  go  negatively 
through  every  fact  which  might  be  an  objection  to  removal.  The  statute, 
♦175^1  by  sect.  4,  gives  a  ^certain  protection  to  the  pauper  by  inquiry 
^  in  case  of  sickness ;  and  we  must  presume  that  the  justices  will 
attend  to  what  is  required  by  that  clause.  But,  if  they  were  called  upon 
to  make  it  appear  in  all  cases  that  they  had  instituted  such  an  inquiry, 
the  rule  would  extend  to  all  the  other  grounds  on  which  an  order  must 
be  withheld.  As  to  the  caption,  I  agree  that  it  is  capable  of  the  con- 
struction which  has  been  pointed  out :  and,  so  construed,  it  shows  that 
the  complaint  was  made  at  the  time  when  the  examination  took  place, 
and  within  the  proper  jurisdiction.  Orders  confirmed.(ft) 

(a)  CoLKBiiKiiy  Jv  lu^  loft  ^0  Court 

(h)  The  foUowing  mm  wm  ctoeided  immediately  idller  Regina  9.  Ooole. 

The  QUEBN  «.  The  Inhflbiteate  of  BAUVe.    [AprU  2$,  1849.] 

1.  Same  point  as  in  Regina  «.  Goole,  snpril,  pi.  3. 

2.  Oround  of  appeal  setting  up  a  birth  Bettlement  ai  foUoira : 

"That  P.  was  born  in  the  pariah  of  Portsea  in  the  ooonty  of  Sonthampton,  in  or  abont  the  year 
1810."  Held  niffloiently  particolar,  on  a  special  case  asking  the  opinion  of  this  Court  on  the 
point 

Oh  appeal  against  an  order  of  a  Metropolitan  police  magistrate,  for  removing  Winifred  Payne 
and  her  children  from  the  parish  of  Islington  to  the  parish  of  Ealing,  both  in  Middlesex,  the 
sessions  confirmed  the  order,  snl^ct  to  the  opinion  of  this  Court  upon  a  special  case. 

It  appeared  by  the  case  that  the  examinations  had  a  caption  in  the  same  form,  in  all  material 
respects,  as  that  in  the  case  abore  reported,  except  that  it  stated  the  complaint  to  be  made  ''onto 
me"  (the  police  magistrate).  The  reeited  complaint  ended :  "  and  the  said  W.  P.,"  Ac.,  ''are  now 
aotoiJly  chargeable  to  the  said  parish,  bat  not  through  sickness  or  accident*'  There  was  a 
ground  of  appeal  raising  the  same  objection,  in  substance,  as  that  secondly  decided  upon  in  Regina 
V,  Qoole  ,*  and  the  snAdency  of  the  caption  was  one  of  the  qnesttons  submitted  to  this  Court 

The  case  went  on  ts  state  that  the  sessions  orerruled  this  objection ;  and,  the  settlement  of  the 
paupers  on  which  the  order  was  made  haring  been  established,  the  appellants  proposed  to  pro?* 
the  birth  of  the  pauper  Winifred's  husband,  and  relied  on  the  following  ground  of  appeal.  '^That 
Bepjamin  Payne,  the  husband  of  the  said  W.  Payne,  and  father  of  her  said  five  children,  as 
stated  in  the  said  examinations,  was  bom  in  the  parish  of  Portsea  in  the  county  of  Southampton, 
in  or  abwU  the  year  1810."  The  respondents  objected  that  no  evidence  could  be  receired  under 
that  ground,  on  account  of  its  yagueness  and  uncertainty.  The  sessions  held  the  objection  good, 
and  confirmed  the  order  of  remoral,  ^subject  to  the  opinion  of  thin  Court  If  the  Court 
^1791  should  hold  that  the  caption  was  insufBcient,  or  that  the  last-mentioned  ground  of  appeal 
was  sufficient  to  entitle  the  appellants  to  give  evidence  in  support  of  it,  the  order  of 
sessions  and  order  of  remoTal  were  to  be  quashed :  otherwise  confirmed.  On  the  first  point,  after 
the  decision  above  reported,  no  argument  was  offered.    On  the  second, 

Bodkin,  in  support  of  the  order  of  sessions,  cited  Rex  «.  The  Justices  of  I)eri>yshire,  6  A.  A 
B.  886,  and  Regina  «i  The  JusUees  of  the  Eastern  Division  of  Sussex,  10  A.  ft  B.  682.    [Pi 
■ON,  J.,  mentioned  Rex  v.  St  Mary,  Beverley,  1  B.  A  Ad.  201.] 

Pashley,  contr^    In  that  case  the  statement  as  to  birth  was  that  the  pauper's  husband 
bom  about  twenty-seven  years  before^  in  Ipewich;  and  that  was  held  insufficient :  bat  the 
tlon  arose  on  a  special  case  submitted  to  this  Court  not  on  a  notice  of  appeal ;  and  Ipswich  was 
stated  to  be  a  place  containing  several  parishes.    In  Be|^Hi^ec  Hwton  own  Qnilon,  10  <^  B. 
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Vllf  an  •xamination  giring  the  date  of  a  marriage,  bat  not  the  place,  wai  held  to  state  the  fact 
gaffideiitly :  the  aeeiioiu  had  been  satisfied  that  the  examination  disclosed  as  mnch  as  eovld 
reasonably  be  reqnired;  and  they  oonld  not  be  bonnd  in  point  of  law  to  hold  that  there  was  not 
cTidence  apon  which  the  remoTbig  jostioes  might  ac^  whaterer  might  afterwards  be  their  own 
opinion  of  the  ease  made  before  them.  In  Begina  «.  St  Panl  Covent  Garden,  7  Q.  B.  SSS,  and 
fiegina  v.  St  Anne,  Westminster,  7  Q.  B.  Hi,  the  words  "in  or  abont,"  in  examinations,  were 
held  too  nnoertain,  bat  in  those  cases  the  exact  time  was  material  with  reference  to  the  passing 
of  itat  4  A  5  W.  4,  0.  76,  ss.  71,  05.  In  Rex  v.  The  Justices  of  Derbyshire,  6  A.  A  B.  886,  the 
sesiions  had  exercised  their  Jndgment  and  refnsed  to  hear ;  and  this  Coart  woald  not  interfere 
by  mandamns.  And,  the  qoestion  being  only  on  matter  of  fko^  the  ruling  of  the  sessions  ooght 
to  hare  been  held  conclnsive,  according  to  Regina  v.  KestcTcn,  3  Q.  B.  810,  they  not  sabmitting 
any  qcettion  to  this  Ooort  The  same  remark  applies  to  Regina  v.  The  Justices  for  the  Eastern 
{Mrisioa  of  Sussex,  10  A.  A  E.  682.  [Pattmoit,  J.  The  Court  there  distinctly  concurred  in 
opinion  with  the  sessions.  Bulk,  J.  My  difficulty  here  is,  whether  the  sufficiency  of  the  gronnd 
of  appeal  on  such  an  objection  as  this  be  not  a  matter  for  the  discretion  of  the  justices  at  ses- 
stoos:  bnt  the  Court  certainly  entertained  the  qnestion  whether  or  not  the  sessions  had  mled 
rightly,  without  reference  to  any  such  objection,  in  Bex  v.  The  Justices  of  Derbyshire,  6  A.  A 
S.  885.]  And  in  Regina  v.  The  Justices  of  Cornwall,  5  A.  A  E.  134,  this  Court,  on  motion  for  a 
•mandamus,  orermled  the  judgment  of  the  sessions  on  such  a  point  At  the  stage  at  which  the 
present  objection  was  taken,  the  sessions  could  not  know  whether,  on  the  eridence,  Portsea  was 
not  so  small  a  parish  that  the  information  giren  *was  sufficient  [Pattssoit,  J.  Accord- 
ing to  your  argument,  the  sessions  oonld  not  in  any  instance  stop  the  appellant's  case  f^lSO 
on  insodfieiency  of  the  groonds  of  appeaL]  A  settlement  mast  always  be  shown,  where 
that  answer  is  relied  npon.  [PAmsoir,  J.  In  Regina  v.  The  Justices  of  the  Eastern  DiTision 
of  BuBsex,  10  A.  A  B.  682,  where  the  landlord's  name  was  omitted,  this  Court  held  that  the  case 
was  rightly  stopped.  There  a  settlement  appeared.]  It  might  reasonably  be  expected  there  that 
the  landlord's  name  should  be  known.  And  the  sessions  had  not  sent  up  a  case.  (He  was  then 
rtopped  by  the  Court) 

Pattbsoii,  J.  I  agree  that  the  sessions  ought  to  hare  heard  this  appeal.  The  statement  that 
a  party  was  bom  in  the  parish  of  Portsea  is  different  from  an  allegation  of  birth  in  the  town  of 
Ipswich,  where  there  are  sereral  parishes  and  it  might  be  necessary  to  search  many  registers. 
And  « in  or  abonf'  1810  is  not  an  unreasonable  statement  on  such  a  point  as  the  time  of  birth, 
the  cTidence  of  which  is  the  register  for  a  certain  period.  The  eases  cited  by  Mr.  Bodkin  dilhr 
from  this.  The  statement  of  hirings  and  serriees  in  the  first  case,  without  mention  of  times  or 
perBons,  oertainly  gare  too  little  information:  the  respondents  might  hare  had  to  inquire  alter 
afaaest  every  person  who  had  lived  in  the  parishes  named  for  the  last  twenty  years.  In  the 
second  case  the  raling  of  this  Court  was  very  strict,*  bat  the  appellants  had  kept  back  informatioa 
which  they  must  hare  had  means  of  giving.  Here  the  respondents  might  without  difficulty 
have  gone  to  the  parish  of  Portsea  and  searched  the  register  for  1810,  and  two  or  three  years 
before  and  after.  They  had  soffioient  informatiion :  and  the  sessions  have  reserved  the  case  for 
oar  opinion :  whether  a  mandamus  would  have  lain  or  not»  if  they  had  done  otherwise,  it  is  un- 
neeessaTy  to  say. 
Bklx,  J.,  oonooiTed.  Orders  qnaahed. 


The  authority  of  Begina  «.  QooIb,  ntpril,  on  the  second  point  there  decided,  was  recognised 
and  acted  upon  in 

Regina  9.  The  Inhabitants  of  Chatham,  Michaelmas  vacation  (November  27th),  1849.  The 
order  of  removal  there,  addressed  to  the  officers  of  the  parishes  of  Chatham,  in  Kent,  and  St 
Andrew,  Plymouth,  in  Devonshire,  bad  the  marginal  venue  "  Kent,  to  wit,"  and  purported  to  be 
made  on  complaint  "unto  as,  whose  names  are  herennto  set  and  seals  affixed,  being  two  of  her 
Mi^esty's  justices  of  the  peace,  acting  in  and  for  the  said  county  of  Kent  (one  whereof  being 
of  the  quorum),  by  the  ohurchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Chatham, 
that  Richard  Roe  and,"  Ac,  (naming  his  six  children)  "have  come  to  inhabit,  and  are  now  in- 
habiting, in  the  said  parish  of  Chatham,"  Ac.,  <'and  that  they  are  now  'actually  charge- 
able to  the  same  parish,  and  now  receiving  relief  therefrom  ;*'  and  the  order  set  forth  [^181 
that  «<  we,  the  said  justices,"  "do  adjudge"  the  complaint  to  be  true  and  the  settlement 
to  be  in  the  ^pellant  parish ;  and  direoted  the  removaL  "Oiven  under  our  hands  and  seals,  al 
Rochester  Cathedral  preoinott  in  the  said  county  of  Kent,  the  9th  day  of  April,  a.  n.  1847.** 
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(Signed  and  sealed  hj  two  penona.)    The  heading  of  eaeh  of  the  examinations  reoited  the  com- 
plaint in  the  same  terms. 

Upon  an  objection  to  the  absence  of  apparent  Jnriadiotion,  and  on  others  (which  do  not  appear 
to  require  further  notice),  the  sessions  quashed  the  order,  8al];ject  to  a  case.  This  Court  (Pattb- 
•oir,  Coi.BBn>OK,  and  Skls,  Js.)  quashed  the  order  of  sessions.  I>eede§,  in  support  of  the  order 
of  sessions:  PaahUjf  (who  referred  to  Begina  «.  Goole,  suprH,  and  Begina  v.  Recorder  of  King^s 
Lynn,  8  D.  A  L.  725),  eontriL 

See  the  preceding  and  the  following  oases,  ftom  p.  103  to  p.  21(L 


The  QUEEN  v.  The  Inhabitants  of  LEADEN  ROOTHXNG. 

IMay  2y  1849.] 

A  pauper  lunatic  may  be  sent  to  an  asylum  by  order  of  a  Justice,  under  stat  8  ft  9  Yiot  e.  125. 
s.  48,  though  he  has  resided,  for  Atc  years  next  before  the  application  for  such  order,  in  a  parish 
different  from  that  in  wliich  the  asylum  is  situate,  the  case  of  such  remoral  being  an  exception 
to  the  general  enactment  of  stat  9  A  10  Vict  c  6tf,  s.  1.  And  justices  may  afterwards  make 
orders  under  stat  8  A  9  Vict  c  126,  ss.  68, 62,  a4jadging  such  pauper  to  be  settled  in  a  pariah 
other  than  that  in  which  he  has  so  resided,  and  requiring  such  other  parish  to  pay  for  main- 
tenance, Ac. 

Qtugre,  whether,  if  such  pauper  reoorered,  and  returned  to  the  parish  whence  he  was  taken,  the 
order  under  sect  58,  or  the  actual  remoral,  would  be  deemed  to  cause  a  break  of  residence  in 
such  parish,  disentitling  him  to  the  benefit  of  the  fire  years  formerly  completed  there. 

On  appeal  against  two  orders  made  on  30th  November,  1847,  each  by 
the  same  two  justices,  the  first  order  made  under  stat.  8  &  9  Vict.  c. 
126,(a)  s.  58,  adjudicating  the  settlement  of  Elizabeth  Dunmow,  a  pauper 
idiot,  to  be  in  the  parish  of  Roxwell,  in  the  Chelmsford  Union,  in  the 
county  of  Essex,  and  the  second  made  under  s.  62  of  the  same  statute,  order- 
^^r^n-i  ^^g  ^^  treasurer  of  the  guardians  of  the  poor  of  the  '^'Chelmsford 
^  Union  to  pay  to  the  treasurer  of  the  guardians  of  the  poor  of  the 
Dunmow  Union  the  sums  of  8/.  18«.  6d.,  and  27/.  8«.  5(2.,  and  also  to 
pay  to  James  Phillips,  weekly,  for  such  time  as  in  the  said  order  was 
mentioned,  the  sum  of  11«.  for  the  reasonable  charges  of  the  future 
lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said  E.  Dun- 
mow, the  sessions  quashed  both  orders,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

The  pauper,  who  is  seventeen  years  of  age,  is  the  legitimate  daughter 
of  Thomas  Dunmow,  who  is,  and  has  been  since  the  year  1887,  legally 
settled  in  the  parish  of  Roxwell  in  Essex ;  which  parish  is  comprised  in 
and  forms  part  of  the  Chelmsford  Union.  The  pauper  during  all  her  life 
has  resided  with  her  father,  and  is  unemancipated ;  and  she  has  not,  nor 
ever  had,  any  other  settlement  than  that  derived  from  her  father. 

On  9th  December,  1846,  the  pauper,  being  then  an  idiot  residing  in 
and  chargeable  to  the  parish  of  Leaden  Boothing,  in  Essex,  which  parish 
is  comprised  in  and  forms  part  of  the  Dunmow  Union,  was  sent  from  and 

(a)  "To  amend  the  laws  for  the  proriaion  and  regnlation  of  Innatic  asylnms  for  eonntiet  aad 
borongh%  and  for  the  maintenance  and  oare  of  pauper  lunatics,  in  England." 
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at  the  charge  of  such  parish  to  a  house  duly  licensed  for  the  reception 
of  lunatics,  idiots,  and  insane  persons,  situate  at  Bethnal  Green,  in  Mid* 
dlesez,  and  commonly  known  by  the  name  of  Warburton's  Asylam  (of 
which  one  James  Phillips  then  was  and  ever  since  has  been  the  sole 
registered  and  licensed  proprietor),  and  was  there  received  into  and  con- 
fined in  the  said  licensed  house  by  the  said  James  Phillips,  pursuant  tc 
the  order  of  a  justice  of  the  peace  for  the  county  of  Essex  and  a  certain 
medical  certificate,  in  the  form  set  forth  in  stat.  8  &  9  Vict.  c.  126, 
schedule  (E)  No.  1.  At  the  time  of  *the  pauper  being  so  sent  to  p^^Qo 
the  said  licensed  house,  and  thenceforth  up  to  and  at  the  time  of  '- 
the  making  of  the  two  orders  appealed  against,  there  was  no  lunatic 
asylum  for  the  county  of  Essex. 

The  pauper  had  resided  in  Leaden  Soothing  with  her  father,  the  said 
T.  Dunmow,  for  more  than  five  years  continuously  next  before  her  being 
sent  and  removed  from  Leaden  Roothing  to  the  licensed  house  aforesaid. 
The  said  T.  Dunmow  had  also  resided  in  Leaden  Roothing  during  all 
that  time,  and  has  ever  since  continued  so  to  do.  From  the  time  of  the 
pauper's  reception  into  the  said  licensed  house  on  9th  December,  1846, 
ap  to  and  until  and  upon  80th  November,  1847,  upon  which  day  the  two 
orders  appealed  against  were  made,  she  continued  to  be  confined  therein, 
and  during  all  that  time  was  maintained  therein  at  the  expense  of,  and 
was  actually  chargeable  to.  Leaden  Roothing. 

At  the  trial  t)f  the  said  appeal,  the  appellants  contended  that  the  two 
orders  appealed  against  were  bad,  upon  the  ground  that,  the  pauper  hav- 
ing resided  with  her  father  in  Leaden  Roothing  for  five  years  next  before 
her  removal  into  the  said  licensed  house,  and  having  from  the  time  of 
fiuch  removal  into  the  said  house,  and  while  she  was  residing  and  was 
confined  therein  as  aforesaid,  and  during  the  time  aforesaid,  continued, 
until  and  upon  the  day  of  the  making  of  the  two  orders,  to  be  chargeable 
to  and  to  be  maintained  in  such  licensed  house  at  the  expense  of,  Lea- 
den Roothing,  the  justices  were,  by  stat.  9  &  10  Vict.  c.  66,  deprived  of 
all  jurisdiction  to  make  either  of  the  said  orders.  The  sessions,  being  of 
this  opinion,  quashed  the  orders,  subject  to  the  opinion  of  this  Court  upon 
the  point.  If  this  Court  should  be  of  opinion  that,  upon  the  facts  r^-io^ 
*8tated,  the  justices  were,  by  stat.  9  &  10  Vict.  c.  66,  deprived  of  *- 
the  power  to  make  the  said  orders  or  either  of  them,  the  order  of  ses- 
sions was  to  be  confirmed.  If  this  Court  should  be  of  a  contrary  opi- 
nion, the  order  of  sessions  was  to  be  quashed,  and  the  two  orders 
appealed  against  to  be  confirmed. 

Bodwdl  and  F.  Walford^  in  support  of  the  order  of  sessions.  The 
pauper  had  acquired  the  privilege  of  being  irremovable,  under  stat.  9  k 
10  Vict.  c.  66,  8.  1,  by  five  years*  residence.  Then  the  question  is,  whe- 
ther an  order  of  justices,  a(^udicating  settlement  under  stat.  8  &  9  Vict, 
c  126,  sect.  58,(a)  and  a  like  order  directing  payment  for  maintenance 

(a)  Stet  S  A  9  Viet  o.  126,  i.  57,  «naot0 :  <'  That  whon  anj  pttuper  innrntio  ehall  he  eonfin*d 

TOL.  xn.— 15  K  2 


184  REGINA  v.  LEADEN  ROOTHING.    [E.  T.  1849.] 


♦185] 


under  sect.  62(a)  of  the  same  act,  are  equivalent  to  such  a  ♦remo- 


val as  is  prohibited  by  stat.  9  &  10  Vict.  c.  66.  If  so,  the  two 
orders  now  in  question  are  invalid.  And  the  language  of  the  prior  sta- 
tute clearly  leads  to  that  conclusion.  By  sect.  57  the  pauper  lunatic 
confined  under  this  act  shall,  for  the  purposes  of  the  act,  be  deemed  to 
belong  and  continue  chargeable  to  the  parish  from  which  he  is  sent 
^  until  such  parish  shall  in  due  course  of  law,  as  in  the  case  of  any  other 
pauper,  have  established  that  such  lunatic  is  settled  in  some  other  pa- 
rish." That  must  contemplate  such  proceedings  as  are  commonly  insti- 
*1«fil  *^*®^  ^^^  *^®  purpose  of  a  removal :  *but  the  parish  of  Leaden 
-*  Boothing  could  not  have  instituted  those  proceedings,  the  pauper 
being  irremovable  from  thence  by  five  years'  residence.  The  inquiry 
by  the  justices  under  sect.  58  is  of  the  same  nature  as  that  pointed  out 
by  sect.  57.  The  proviso  of  sect.  62  puts  the  order  for  payment  of 
maintenance  under  that  clause  on  the  same  footing  as  a  warrant  of  remo- 
val. Erle,  J.,  took  that  view  of  the  enactment  in  £x  parte  Monkleigh, 
5  Dowl.  &  L.  404,  411.     [Erlb,  J.     You  must  confine  that  to  the  time 

under  the  prorUions  of  this  act  he  shall,  for  the  pnrpofles  of  this  act,  be  deemed  to  belong  to  asd 
oontinne  chargeable  to  the  parish  from  which,  or  at  the  instuiee  of  some  officer  or  officiating  cler- 
gyman of  which,  he  shall  have  been  Bent»  until  such  parish  shall  in  due  course  of  law,  as  in  the 
case  of  anj  other  pauper,  have  established  that  such  lunatic  is  settled  in  some  other  parish,  or 
tiiat  it  cannot  be  ascertained  in  what  parish  soeh  Innalio  is  settled,  and  that  erery  pauper  laaatie 
who  is  chargeable  to  any  parish  shall,  whilst  he  shall  reside  in  an  asylum,  be  deemed,  for  tbe 
purposes  of  his  settlement,  to  be  residing  in  the  parish  to  which  he  is  chargeable." 

Sect  58  enacts :  "  That  it  shall  be  Uwful  for  any  two  Justices  for  the  county  or  borougfa  in 
whieh  any  asylum,  registered  hospital,  or  licensed  house  is  situate,  or  to  which  such  asylum  shall 
wholly  or  in  part  belong,  or  from  any  part  of  which  any  pauper  lunatic  shall  have  been  sent,  at 
any  time  to  inquire  into  the  last  legal  settlement  of  any  pauper  lunatic  confined  or  ordered  to  be 
eonfined  therein ;  and  if  satisfactory  eyidence  can  be  obtained  as  to  such  settlement  in  any  parish, 
township,  or  place,  such  justices  shall,  by  order  under  their  hands  and  seals,  adjudge  such  settle- 
ment accordingly/' 

(a)  Sect  62  enacts  :  "  That  if,  after  any  lunatic  shall  have  been  sent  to  an  asylum,  registered 
hospital,  or  licensed  house,  it  shall  be  adjudged  that  such  lunatic  is  settled  in  a  parish  different 
from  the  parish  from  which,  or  at  the  instance  of  some  clergyman  or  officer  of  which,  he  was  sent 
to  such  asylum,  hospital,  or  house,  then  and  in  such  case  it  shall  be  lawful  for  any  two  jastiees 
of  the  county  from  any  part  of  which  any  lunatio  shall  have  been  sent,  or  for  any  two  jaa1ic«8, 
members  of  the  committee  of  yisiters  of  such  asylum,  to  make  an  order  or  orders  upon  the  treiu 
surer  of  the  guardians  of  the  union,  including  any  parish,  or  of  any  parish  or  the  overseers  of  tift* 
parish  in  which  such  lunatic  shall  be  so  a4)udged  to  be  settled,  for  payment  to  the  treasurer  oT 
the  guardians  or  orerseers  of  the  first-mentioned  union  or  parish  of  oil  expenses  incurred  by  or 
on  behalf  of  such  union  or  parish  in  or  about  the  examination  of  such  lunatic,  and  his  eonvej- 
ance  to  the  asylum,"  Ac,  "  and  of  all  moneys  paid  by  the  treasurer,"  ftc,  **  or  the  orereeersi,*' 
k^f  '*  to  the  treasurer,  officer,  or  proprietor  of  the  asylum,"  Ac,  "  for  the  lodging,  maintenance,* 
Ac,  of  such  lunatic,  incurred  within  twelve  months  previous  to  the  order,  "  and  also  for  payment 
to  the  treasurer,"  Ac,  '<of  the  reasonable  charges  of  tiie  foture  lodging,  maintenance,"  Ae.,  *'o€ 
such  Innatio;"  and  every  treasurer  of  guardians,  or  overseer,  on  whom  such  order  shall  be  nuule, 
shall  pay,  Ac  **  Provided  always,  that  the  guardians  of  any  union,  or  parish,  or  the  overseers  of 
any  parish,  township,  or  place,  affected  by  such  order,  may  appeal  against  the  same  in  like 
manner  as  if  the  same  were  a  warrant  of  removal ;  and  in  case  of  such  appeal  the  guardians  of 
the  uidon,"  Ac,  "  or  the  overseers  of  the  parish,"  Ac,  "  or  the  clerk  of  the  peace  of  the  eoun^  te 
which  such  lunatic  was  chargeable  before  such  order  was  made,  may  defend  such  appeal,  and  the 
persons  appealing  or  intending  to  appeal,  and  the  persons  defending  such  appeal,  shall  haT«  all 
the  same  powers,  rights,  and  privileges,  and  be  subject  to  the  same  obligations,  in  all  respeetF  s^ 
n  the  ease  of  an  appeal  against  a  warrant  of  removaL" 
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when  parties  have  begun  an  appeal.]    Th^  ^ords  of  the  proyiso  are  large 
enough  to  be  talen  as  referring  ic  Incidents  which  might  be  annexed  to 
an  order  of  removal  by  a  subsequent  statute.(a)    By  sect.  58  the  resi- 
dence is  constructiyely  changed.    Till  the  adjudication  of  settlement  the 
residence  is,  constructively,  in  the  parish  from  which  the  lunatic  was 
Bent ;  the  asylum  is  as  it  were  a  part  of  the  parish  for  that  purpose. 
After  the  order,  the  constructive  residence  is  in  the  parish  where  the 
settlement  is  adjudged  to  be :  therefore  there  is  a  complete  removal  from 
parish  to  parish.     It  is,  indeed,  provided  by  stat.  9  &;  10  Vict.  c.  66,  s. 
1,  <<  that  the  removal  of  a  pauper  lunatic  to  a  lunatic  asylum,  under  the 
provisions  of  any  act  relating  to  the  maintenance  and  care  of  pauper 
lanadcs,  shall  not  be  deemed  a  removal  within  the  meaning  of  this  act :" 
bnt  that  relates  only  to  the  physical  <<  removal"  of  the  lunatic  (so  termed 
in  sect.  48  of  stat.  8  &  9  Vict.  c.  126)  when  he  b  carried  from  the  place 
where  he  ^is  found  to  an  asylum.     The  object  of  such  a  proviso  r^-ton 
is  clearly  that,  where  it  is  necessary  to  send  a  lunatic  to  an  asy- 
km  under  stat.  8  &  9  Vict.  c.  126,  the  power  may  not  fail  because  he 
has  resided  five  years  in  the  parish.     If  the  present  orders  could  legally 
be  made  notwithstanding  the  act  9  &  10  Vict.  c.  66,  then,  if  the  pauper 
recovered  and  went  back  to  Leaden  Roothing,  she  would  be  removable. 
There  would  have  been  a  break  in  the  residence;  and,  though  she  had 
continued  there  five  years,  the  interruption  would  have  the  same  conse* 
qnence  as  in  Begina  v.  Salford,  anti,  p.  106,  and  Begina  v.  Pott  Shrig. 
kj,  antd,  p.  143.     [Patteson,  J.     The  time  passed  in  the  lunatic  asy- 
lam  would  not  count  for  that  purpose.]   If  the  asylum  were  in  the  parish 
that  would  be  so;  but  the  orders  change  that  state  of  things.     There  is 
no  longer  a  residence  within  the  enacting  clause  of  sect.  1.     [Patteson, 
J.    I  have  asked  on  another  occasion,  but  it  does  not  seem  to  be  clear, 
what  is  the  situation  of  a  lunatic  pauper  who,  being  in  an  asylum  under 
orders  of  this  kind,  is  cured,  and  then  wishes  to  reside  in  his  former 
parish.     The  two  orders  here  are  certainly  not  altogether  equivalent  to 
an  order  of  removal;  for,  if  the  pauper  recovered,  the  overseers  of 
Leaden  Roothing  would  not  be  justified  in  taking  her  by  force  to  Box- 
well,  though  Bozwell  is  saddled  with  the  charge  of  her  maintenance  in 
the  asylum.     Wiohtman,  J.     Under  sect.  57,  the  pauper  was  to  be 
deemed  resident  in  Bozwell ;  but  that  was  only  for  the  purpose  of  charg- 
ing Bozwell.    Erle,  J.     A  fictitious  residence  is  created  by  the  act. 
According  to  the  latter  words  of  sect.  57,  the  pauper  is  to  be  deemed 
residing  in  the  parish  to  '^'which  he  is  chargeable,  <«  for  the  pur-  ri^igo 
poses  of  his  settlement:"  but  the  five  years  do  not  affect  <<  settle- 
ment."]     The  enacting  clause  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  cannot 
be  limited  to  cases  of  ordinary  removal :  and,  if  the  legislature  thought 

(a)  On  tliis  pointy  RodwtU  referred  to  Begina  «.  Jiutioei  of  Middlesex,  h  DowL  ft  L.  9,  m  di«- 
tb^^Bished  from  Begina  «.  Joftioei  of  West  Biding,  10  Q.  B.  763,  by  the  operation  of  the  word 
"DOW*  in  staL  9  0.  4,  a  40,  s.  H  ^i^  whish  the  latter  ease  tamed. 
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it  necesBary  to  provide  that  the  mere  transfer  of  the  pauper  to  a  lunatic 
asylum  should  not  he  deemed  a  removal  because,  after  the  act  passed,  it 
might  be  considered  illegal,  a  fortiori  thej  cannot  have  contemplated 
that,  in  a  case  within  the  enacting  clause,  orders  should  be  made  which 
would  constructively,  for  the  purposes  of  settlement,  change  the  resi- 
dence from  one  parish  to  another.  Stat.  9  &  10  Vict.  c.  66,  gives  a  pri- 
vilege  to  the  place  of  settlement,  when  the  pauper  has  resided  five  years 
in  a  different  place.  Here,  the  parish  of  Roxwell  was  exempt  from 
maintaining  the  pauper  as  long  as  she  chose  to  reside  in  Leaden  Rooth- 
ing.  By  the  coustruction  attempted  on  the  other  side  the  orders  of 
adjudication  and  maintenance  indirectly  take  away  that  advantage. 

Hmvhins  (with  whom  was  Pamell),  contrd..  In  stat.  9  &  10  Vict.  c. 
66,  the  case  of  a  lunatic  pauper  is  considered;  yet  no  intention  is  ex- 
pressed of  changing  the  law  established  by  the  former  act.  There  is  no 
ground  for  saying  that  this  statute  contemplates  any  privilege  to  be 
enjoyed  by  the  pauper's  original  parish ;  it  would  be  one  which  the 
pauper  himself  could  at  any  time  take  away  by  changing  his  residence. 
The  only  privilege  conferred  is  on  the  pauper ;  the  object  being  (as 
appears  from  sect.  5)  to  prevent  removals,  but  without  altering  settle- 
^^^Q-  ments.  If  Regina  v.  Salford  *and  Regina  v.  Pott  Shrigley 
■'  applied,  they  would  prove  too  much ;  for  it  would  follow  that  the 
residence  here  was  broken  as  soon  as  the  pauper  went  out  of  Leaden 
Roothing.  But  in  fact  it  is  for  the  purposes  of  settlement  only  that 
residence  in  the  asylum  becomes  constructively  a  residence  in  the  parish 
vO  be  charged.  If  sect.  67  is  considered  in  that  point  of  view,  there 
appears  nothing  to  prevent  adjudging  the  settlement  of  the  pauper  as  a 
lunatic,  though  there  has  been  a  five  years*  residence  in  Leaden  Rooth- 
ing. [Patteson,  J.  If  the  orders  of  settlement  and  maintenance  pre- 
vent the  pauper,  when  he  recovers,  from  returning  to  the  parish  where 
he  was  residing,  he  is  prejudiced  by  them :  but  he  certainly  is  not  if  the 
proviso  as  to  a  lunatic  in  stat.  9  &  10  Vict.  c.  66,  s.  1,  means  that  the 
constructive  residence  in  a  different  parish  shall  not  cause  a  break  of  the 
residence  in  the  first  parish.]  The  clause  may  be  so  read ;  and  then,  in 
reckoning  the  five  years,  the  period  passed  in  the  asylum  will  be  laid 
entirely  out  of  consideration,  and  consequently  the  reasoning  adopted  in 
fiegina  v.  Salford  and  Regina  v.  Pott  Shrigley  (and  adverted  to  in  Regina 
V.  St.  Ebbe's,  antd,  p.  137,  139,(a))  that  the  enacting  clause  of  sect.  1 
never  attached,  and  therefore  there  could  be  no  computation  of  five  years 
at  all,  will  be  inapplicable.  It  has  not  been  contended  that  the  con- 
structive residence  in  the  place  of  settlement  is  a  residence  that  conid 
give  irremovability  there;  neither  then  can  it  prevent  irremovability 
in  the  former  parish.  The  residence  has  no  bearing  on  that  subject,  and 
is  for  a  limited  purpose  only.     That  purpose  regards  the  place  of  settle- 

(•)  Sm  Beglna  •.  Chxittohnroliy  ant^  p.  149. 
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ment)  whicli  is  to  provide  for  the  pauper,  not  "Hhe  place  of  the  p^^^^ 
former  residence.  The  proyiso  of  stat.  8  &  9  Vict.  c.  126,  s.  62,  ^ 
applies  only  to  the  conduct  of  appeals.  [Erle,  J.  It  is  a  direction  as 
to  procedure.  Wightman,  J.  The  order  is  to  be  appealed  against  <<  in 
like  manner  as  if  the  same  were"  a  warrant  of  removal.]  And  the  par- 
ties to  the  appeal  are  to  have  the  same  rights  and  be  under  the  same 
obligations  «  as  in  the  case  of"  an  appeal  against  a  warrant  of  removal. 
(He  was  then  stopped  by  the  Court.) 

FiTTBSON,  J.(a)    The  construction  of  stat.  8  &  9  Vict.  c.  126,  is 
quite  clear.    By  the  general  provision  of  that  act,  sect.  48,  a  justice  may, 
on  certain  notice,  order  a  pauper  lunatic  to  be  removed  to  a  county  asylum 
or  licensed  house.     That  power  of  removal  is  saved  by  stat.  9  &  10  Vict., 
c  66,  s.  1 ;  and,  if  the  enactments  stopped  here,  the  removal  of  a  pauper 
lunatic  would  clearly  not  be  prohibited  by  reason  of  a  five  years*  previous 
residence.    But  then  it  is  said  that  the  order  adjudicating  settlement, 
and  the  order  of  maintenance,  under  sects.  58  &  62  of  stat.  8  &  9  Vict, 
c.  126,  have  the  effect  of  a  removal,  such  as  stat.  8  &  9  Vict.  c.  66,  does 
prohibit.    I  am  not  of  that  opinion.     That  statute  does  not  allude  to  the 
prior  act  farther  than  by  providing  that  removal  under  it  to  a  lunatic 
asylum  << shall  not  be  deemed  a  removal  within  the  meaning  of  this  act.*' 
The  clauses  as  to  adjudication  of  settlement  and  ordering  of  maintenance 
are  not  adverted  to.     The  effect  of  stat.  8  &;  9  Vict.  c.  126,  standing  by 
itself,  is  that  the  parish  where  the  pauper  is  found  to  be  settled,  not  the 
parish  where  he  shall  have  been  residing,  is  to  maintain  him ;  the  orders 
for  ^ascertaining  the  settlement  being  made  by  two  justices  of  the  ^^^  q^ 
coanty  or  borough  in  which  the  asylum  is  or  from  which  the  luna-  ^ 
tic  shall  have  been  sent,  the  order  imposing  the  payments  by  two  justices 
of  the  county  from  which  the  lunatic  shall  have  been  sent,  or  two  justices 
from  the  Committee  of  Visiters  of  the  asylum.     These  provisions  are 
untouched  by  the  subsequent  act.     What  the  effect  of  the  orders  may  be 
when  the  lunatic  recovers  and  goes  back  to  the  former  place  of  residence, 
it  is  not  necessary  to  say.    According  to  the  principle  adopted  in  Begina 
p.  Salford,  I  should  say  that,  when  the  residence  in  the  asylum  was  in 
fact  out  of  the  former  parish,  there  was  a  break  of  the  five  years*  resi- 
dence ;  but  that  would  be  independent  of  any  peculiar  effect  of  the  adju- 
dication of  settlement  and  order  of  maintenance.     If  so,  those  orders 
make  no  difference,  and  there  is  no  reason  that  they  should  be  prohibited 
bj  stat.  9  &  10  Vict.  c.  66 :  and  in  fact  they  are  not  touched  by  it. 

WiQHTHAN,  J.  I  am  of  the  same  opinion.  The  case  has  been  argued 
on  the  part  of  the  appellants  as  if  parishes  rather  than  paupers  were 
entitled  to  the  benefit  of  stat.  9  &  10  Vict.  c.  66.  But  Ae  provisions 
of  that  act  against  removals  are  clearly  for  the  benefit  of  the  paupers. 
Here  the  pauper  had  been  resident  five  years  in  Leaden  Roothing,  but 
was  removed  as  a  lunatic.     The  power  of  justices  to  remove  in  such  a 

(a)  Lord  DsmAV,  C.  JT.,  was  ftbiont  on  aeooont  of  Ul  health. 
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case  is  expressly  preserved  by  the  first  proriso  of  stat.  9  &  10  Vict.  c. 
06,  8.  1 ;  therefore  this  is  not  one  of  the  removals  prohibited  by  that  act, 
*iQOT  ^^^  ^^^  magistrates  have  power  to  remove.  *Then  the  question 
^  arises  vrhether  they  have  power  to  ascertain  and  adjudge,  accord- 
ing to  the  provisions  of  stat.  8  &  9  Vict.  c.  126,  who  is  liable  to  pay  the 
expenses  of  removal  and  subsequent  maintenance,  and  to  order  such  pay- 
ment;  and  I  find  nothing  in  the  act  of  9  &  10  Vict,  which  interferes  with 
that  power.  Whether  on  any  future  occasion  these  orders  may  be  consi- 
dered as  causing  a  break  in  the  five  years'  residence,  it  is  not  necessary 
at  present  to  inquire. 

Erle,  J.  The  only  question  here  is  whether  the  order  of  adjudication 
and  order  of  maintenance  are  valid.  By  stat.  8  &  9  Vict.  c.  126,  the 
lunatic  being  lawfully  in  an  asylum  or  licensed  house,  two  justices  are 
authorized  to  make  orders  adjudging  the  settlement  and  directing  pay- 
ment for  the  maintenance :  and  the  place  of  settlement  is  the  place  on 
which  the  latter  order  is  to  be  made.  Then,  does  stat.  9  &  10  Vict.  o. 
66,  interfere  with  these  powers  ?  The  intention  of  that  act  was  to  give  a 
privilege  to  the  persons  residing,  not  to  parishes,  except  so  far  as  benefit 
to  them  necessarily  followed  the  exemption  given  to  individuals.  But  it 
is  expressly  enacted  that  the  statute  shall  not  affect  removals  of  lunatics  ; 
and  nothing  is  said  to  prohibit  making  the  subsequent  orders  as  before 
the  act  passed.  Whether  the  removal  from  a  parish  under  stat.  8  ; 
k  9  Vict.  c.  126,  makes  a  break  in  residence,  is  not  now  to  be  decided  : 
nor  need  we  consider  whether  the  imaginary  residence  under  the  order 
adjudging  settlement  takes  away  the  right  previously  acquired  by  five 
years  of  actual  residence.  The  grounds  I  have  already  stated  satisfy 
me.  Order  of  sessions  quashed.(a) 

(a)  See  the  preceding  and  the  foUowing  oaaee,  from  p.  103  to  p.  216.  I 
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Under  stat.  8  A  9  Vict  o.  126,  s.  48,  it  is  not  neoessary  that  a  lanatio,  chargeable  to  a  parieb, 
ihottld  be  sent  to  an  asylnm  or  licensed  honse.  The  JnsUce  before  whom  he  is  brought  is  to 
decide  whether  he  is  a  proper  person  to  be  confined  or  not;  and,  if  not  confined,  he  maj  be 
remored  to  hie  parish  as  an  ordinary  paaper. 

An  idiot,  aged  thirty-three,  liring  with  his  parents  In  the  parish  B.,  became  chargeable ;  and 
thereapon  he  and  they  were  removed  by^  order  of  justices  to  pariah  T.,  their  place  of  settlement. 
The  order  was  never  appealed  against  The  father  retained  his  house  in  B.,  in  the  care  of  two 
of  his  children,  who  were  emancipated ;  and,  when  remored,  he  intended  to  return  as  soon  ae  he 
could.  After  four  days,  the  paupers  did  return  to  the  house  in  B.  with  the  consent  of  the  over- 
seers of  T.,  who  promised  to  send  weekly  relief  to  the  parents  for  the  son :  but  the  son  agaia 
became  chargeable  to  B. ;  and  another  order  was  made,  finding  the  son  and  parents  chargesi. 
ble,  and  ordering  their  removal  to  T.  The  family  had  resided  in  B.  for  five  yean  next  befbtra 
the  making  of  this  order,  excepting  only  the  four  days  above  mentioned.  On  ^peal  (not 
stating  as  a  ground  that  the  parents  were  not  chargeable  at  the  date  of  the  second  order),  and 
ease  stated  by  the  sessions : 
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BtU  dMt  Um  fire  jt an*  reridenee  wm  broken  by  the  remotml  to  puiib  T.,  and  that  <lie  paupeta 
wer«  not  irremovable  from  B.  under  etat  9  A  10  Vict.  o.  66,  s.  1. 

On  appeal  against  an  order  of  justices,  dated  22d  September,  1847, 
for  removing  Thomas  Watson,  Jane  his  wife,  and  James  their  son,  from 
the  township  of  Bamsley  in  the  West  Riding  of  Yorkshire  to  the  parish, 
township,  or  place  of  Tamworth  in  the  coonties  of  Warwick  and  Stafford, 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon 
a  special  case. 

The  case  first  set  out  the  order  of  removal,  which  recited,  and  adjudg- 
ed to  be  true,  a  complaint  that  the  three  paupers  had  come  to  inhabit 
and  were  now  residing  in  Barnsley,  not  having  gained  a  legal  settlement, 
ic.,  <«and  are  now  actually  become  chargeable  to,  and  receiving  relief 
from,"  Barnsley* 

So  much  of  the  examinations  as  is  now  material  was  as  follows. 
<« Thomas  Watson"  (the  pauper)  «saith :  <I  was  married  at  Barnsley  old 
church  in  the  West  Riding  about  forty-eight  years  ago  to  Jane  Flint,  my 
now  wife,  by  whom  I  have  six  children  living.  All  of  them  are  now 
emancipated  except  my  son  James,  aged  '^'thirty-three,  who  is  an  p^^  ^ . 
idiot,  and  resides  with  me  and  my  said  wife,  and  forms  part  of  '- 
my  family.' " 

The  case  then  stated  the  grounds  of  appeal  deemed  material ;  of  which 
the  following  only  need  now  be  set  forth.(a) 

3.  That,  when  the  application  for  the  said  order  was  made,  the  said 
Thomas  Watson  and  his  said  wife  and  son  had  resided  in  your  said  town- 
ship of  Barnsley  for  five  years  and  upwards  next  before  the  making  of 
the  said  application,  within  the  true  intent,  &c.,  of  the  statute,  &c.  (9  & 
10  Viet.  c.  66),  and  were  irremovable  when  the  said  order  was  applied 
for  and  made. 

4.  That  the  order  is  illegal  and  void,  so  far  as  it  respects  James  the 
son,  and  that  such  illegality  appears  by  the  examinations,  the  said  James 
being  therein  stated  and  shown  to  be  a  lunatic ;  and  that,  in  truth  and 
in  fact,  the  said  James,  when  the  said  order  was  applied  for  and  made, 
was  a  lunatic  within  the  true  intent,  &c.,  of  stat.  8  ft  9  Vict.  c.  126 : 
and  that  therefore  the  said  James  was  not  liable  to  be  removed  by  suck 
order. 

On  the  trial  of  the  appeal,  the  settlement  in  Tamworth  was  admitted. 

It  was  also  admitted  that  an  order  of  removal,  dated  18th  July,  1842, 
was  duly  made  for  the  renH>val  of  the  same  paupers  from  Barnsley  to 
Tamworth,  the  execution  of  which  order  was  suspended  on  the  same  day 
by  reason  of  the  illness  of  James ;  and  that  two  justices  in  and  for  the 
W'est  Riding  made  a  further  order  on  7th  August,  1844,  directing  the 
order  of  July  18th,  1842,  to  be  forthwith  executed,  and  costs  *of  p^^  a^ 
suspension  to  be  paid  by  Tamworth  to  Barnsley ;  and  that  the  pau-  '- 

(o)  The  Snt  alleged  generally  that  the  order  waa  bad  on  the  face  thereof :  the  eeeond,  that  the 
caption  of  the  ezaminotionB  did  not  show  a  proper  complain^  or  Jnnadiction  in  the  Jostioea. 
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pers  were  duly  removed,  under  the  said  order  of  July,  1842,  to  Tam« 
worthy  and  were  there  accepted,  and  the  costs  paid ;  and  that  that  order 
of  removal  has  never  been  appealed  against. 

It  was  also  admitted  that  all  the  said  paupers  were,  upon  their  said 
reception  by  the  said  overseers  of  the  township  of  Tamworth,  placed  in 
their  workhouse  at  Tamworth,  and  supported  there  at  the  expense  of  the 
said  township  of  Tamworth  for  four  days  under  the  said  order,  and  that 
the  overseers  of  Tamworth,  at  the  end  of  the  four  days,  gave  a  sovereign 
to  Thomas  Watson  in  order  to  pay  the  expenses  of  himself,  and  his  wife 
and  idiot  son  on  their  return  to  Barnsley,  and  promised  to  send  the  pau- 
per, T.  Watson,  5«.  6^.  a  week  for  the  future  maintenance  of  his  said 
son  James ;  and  which  said  weekly  sum  has  been  so  sent  to  him  by  the 
said  overseers  of  Tamworth  from  that  time  up  to  November,  1846 ;  but 
that  the  overseers  of  Tamworth  had  never  sent  any  money  to  the  said  T. 
Watson  for  himself  or  his  said  wife  since  the  date  of  the  said  order,  except 
as  above  mentioned.  The  pauper,  T.  Watson,  who  was  called  as  a  wit- 
ness on  the  trial  of  the  appeal,  stated  as  follows.  <<I  and  my  wife  were 
sent  with  my  son,  because  the  justices  thought  we  were  the  properest 
persons.  I  meant  to  come  back  as  soon  as  I  could  get.  I  did  not  know 
how  long  I  should  have  stayed  there  unless  I  had  been  relieved.  I  should 
have  come  back  the  best  way  I  could.  I  should  have  been  able  to 
get  back  as  soon  as  I  could."(a)  It  was  also  admitted  at  the  trial 
of  the  said  appeal,  that,  during  the  paupers'  absence  from  Barnsley, 
3^10^1  *^^^  during  their  residence  at  Tamworth  under  the  said  order  of 
^  removal,  the  said  pauper,  T.  Watson,  retained  his  house  at  Barns- 
ley in  the  care  of  two  of  his  children,  who  were  at  that  time  twenty-one 
years  of  age,  and  maintaining  themselves,  and  living  in  the  same  house 
with  the  said  T.  Watson. 

The  case  then  stated  that  the  appellants  took  four  objections,  all  of 
which  the  sessions  held  valid,  subject  to  the  opinion  of  this  Court.  The 
first  two  were  not  urged  on  the  argument  in  Banc.(i) 

The  appellants  thirdly  objected,  under  the  third  ground  of  appeal,  that 
it  appeared  by  the  examinations  that  the  pauper,  James  Watson,  was  an 
idiot  at  the  time  when  the  said  examinations  were  taken ;  and  that  it 
was  not  competent  to  remove  an  idiot  under  an  ordinary  order  for  the 
removal  of  the  poor. 

The  appellants  lastly  objected,  under  their  fourth  ground  of  appeal, 
that  the  paupers  were  irremovable  at  the  time  of  granting  the  said  order 
then  appealed  against,  by  reason  of  their  having  resided  in  Barnsley  five 
years  next  before  the  application  for  the  said  order.  The  respondents 
admitted  that  the  paupers  were  irremovable  by  reason  of  such  residence, 
unless  their  removal  to  Tamworth  under  the  said  order  of  removal  of 
18th  July,  1842,  and  their  residence  in  the  said  workhouse  in  Tamworth, 

(a)  Sio. 

(ft)  The  flnt  two,  under  the  fint  and  second  gronnda  of  appeal,  related  to  Uie  omission  to  neg»- 
tire,  in  the  order  of  remoTal  and  in  the  complaint  recited  hj  caption,  a  fire  yean*  residnea  in 
Bantlej. 


12  ADOLPHUS  k  ELLIS.  N.  S.  196 

vki  their  return  to  Barnsley  under  the  circumstances  above  stated,  con- 
8titated  a  break  in  the  said  residence  of  five  years  next  before  the  appli- 
cation for  the  order  then  appealed  against :  but  they  contended  that  the 
above  circumstances  did  create  *a  break  in  the  said  five  years'  f-^^iQi^ 
residence,  and  that  the  paupers  were  removable.  ^ 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  any  of  the 
said  objections,  except  the  said  third  objection,  was  valid,  the  said  order 
of  sessions  was  to  be  confirmed;  otherwise  to  be  discharged.  If  the  Court 
of  Qaeen's  Bench  should  be  of  opinion  that  the  third  objection  was  valid, 
then  the  said  order  of  sessions,  so  far  as  regarded  the  removal  of  the 
said  James  Watson,  was  to  be  confirmed :  otherwise,  the  said  order,  as 
far  as  regarded  the  removal  of  James  Watson,  to  be  discharged. 

PoBhley  and  Boothbt/,  in  support  of  the  order  of  sessions.  First,  an 
idiot  (who,  by  the  interpretation  clause,  sect.  84  of  stat.  8  &  9  Vict.  c. 
126,  is  a  «<  lunatic"  within  that  act)  cannot  be  removed  by  a  common 
order  of  justices,  but  must  be  sent  to  an  asylum  or  licensed  house  accord- 
ing to  sect.  48.  That  clause  directs  imperatively  that  <'  the  medical  offi- 
cer of  every  parish,"  &c.,  <<  who  shall  have  knowledge  that  any  person 
chargeable  to  such  parish,"  &c.,  « is  or  is  deemed  to  be  lunatic,  shall 
lithin  three  days  after  obtaining  such  knowledge  give  notice  thereof  in 
writing  to  the  overseers;"  and  every  overseer  who  shall  have  such  know- 
ledge, by  the  notice  before  mentioned  or  otherwise,  "  shall  within  three 
days  after  obtaining  such  knowledge  give  notice  thereof"  to  a  justice; 
and  the  justice  <<  shall"  order  the  overseer,  &c.,  to  bring  such  person 
before  him,  and  <<  shall"  call  to  his  assistance  a  physician,  &c. ;  and,  if 
the  justice  shall,  on  examination,  &c.,  be  satisfied  that  such  person  is 
lunatic,  and  such  physician,  &c.,  shall  sign  a  certificate,  &c.,  such  justice 
*«BhaU,  by  an  order  under  his  hand,"  direct  such  person  to  be  r^igg 
received  into  the  asylum,  &c.,  for  the  county  or  borough,  or,  if  ^ 
there  be  no  asylum,  into  a  licensed  house,  &c.  [Pattesok,  J.  Do  yon 
say  that,  if  a  pauper  child  is  an  idiot  and  harmless,  the  overseers  are 
bound  to  take  it  from  its  parents  and  send  it  to  an  asylum  ?]  The  words 
seem  to  leave  no  option.  If  the  pauper  is  to  be  removed  at  all,  it  must 
be  in  this  way.  In  the  case  of  wandering  or  neglected  lunatics,  the 
statute,  by  sect.  49,  makes  various  enactments  of  a  similar  kind  to  those 
of  sect.  48,  but  with  a  proviso,  in  the  case  of  such  lunatic  having  pro- 
perty, that  nothing  contained  in  sect.  49  shall  prevent  any  relation  or 
firiend  from  retaining  or  taking  such  lunatic  under  his  own  care,  if  he 
satisfy  the  justices,  or  visiters,  that  such  lunatic  will  be  properly  taken 
care  of.  For  the  case  of  a  chargeable  lunatic  there  is  no  such  provision. 
Sect.  50  makes  the  enactments  of  sects.  48  and  49  compulsory  on  medical 
officers  and  overseers  of  parishes,  under  a  penalty.  And  stat.  4  &  5  W. 
4,  c.  76,  8. 45,  expressly  orders  <<  that  nothing  in  this  act  contained  shall 
authorize  the  detention  in  any  workhouse  of  any  dangerous  lunatic,  in* 
sane  person,  or  idiot,  for  any  longer  period  than  fourteen  days;  and  every 

VOL*  xu. — ^16  L 
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person  wilfully  detaining  in  anj  irorkhonse  any  snch  lunatic,  insane 
person,  or  idiot,  for  more  than  fourteen  days,  sball  be  deemed  guilty  of 
a  misdemeanor."  Whether  <<  dangerous"  there  extends  to  <<  lunatic'* 
only,  or  to  <<  idiot"  also,  has  not  been  determined.  [Colebidge,  J.  He 
enactment  must  mean  persons  who  are  dangerons ;  not  all  insane  per- 
sons or  idiots.  Pattbson,  J.  «  Dangerous"  seems  to  mean  a  person  who 
might  be  dangerous  to  the  other  inmates  of  the  workhouse.  In  the  pre- 
»1QQ1  ^^^  ^^^^  ^  ^^  clear  that  the  *idiot  himself  is  chargeable  within 

•'  the  meaning  of  stat.  8  &  9  ^ict.  c.  126,  s.  48  f]  It  is  true  that, 
by  Stat.  4  &  5  W.  4,  c.  76,  s.  56,  relief  giren  to  or  on  account  of  a  child 
under  the  age  of  sixteen  is  considered  as  giren  to  the  father ;  and  there- 
fore perhaps  a  lunatic  child  under  sixteen  might  not  be  removable  to  an 
asylum.  Here  the  son  is  thirty-three  years  old.  [Colbridob,  J.  Do 
you  say  that,  if  a  lunatic  of  advanced  age  is  living  with  his  father,  and 
relieved  by  the  parish  because  the  father  cannot  maintain  him,  the  father 
is  not  chargeable?]  According  to  the  view  suggested,  a  lunatic  of  matare 
age  so  living  could  never  be  removed  at  all.  A  point  analogous  to  thi» 
was  touched  upon,  but  not  decided,  in  Bex  v.  Mile  End  Old  Town,  4  A. 
k  E.  196,  203.  The  father  who  maintains  a  lunatic  son  is  the  agent  of 
the  parish  in  relieving  him,  if  the  parish  has  ultimately  to  supply  what 
is  laid  out.  A  lunatic  can  hardly  be  within  stat.  13  &  14  Car.  2,  c.  12^ 
8.  1,  as  coming  to  settle ;  for  he  can  have  no  animus  morandi ;  and  the 
necessity  of  an  actual  intention  to  remain  is  fully  shown  in  Rex  v.  Wool- 
pit,  4  A.  &  E.  205.  He  could  not  be  answerable  if  he  returned  after 
being  removed.  [Coleridge,  J.  If  parents  leave  their  child  in  a  parish, 
is  not  it  removable,  though  it  has  no  animus  morandi  ?]  As  to  separa- 
tion from  the  family,  by  removal  to  a  public  place  of  reception,  no  argu- 
ment can  be  drawn  from  that  circumstance  in  the  case  of  a  lunatic,  who 
is  in  other  respects  peculiarly  situated  as  to  the  custody  of  his  person ; 
Beverley's  Case,  4  Rep.  123  &,  126  a. 

Secondly,  the  five  years'  residence  of  the  father  and  mother  was  not 
broken  ;  for  the  examinations  show  that  the  justices,  in  1842  and  1844, 
*2001  ^®^^  *^®°*  *^  Tamworth  *only  because  they  were  thought  the  pro- 

^  perest  persons  to  accompany  the  son.  [Pattbson,  J.  The  exa- 
minant  swears  to  what  passed  in  the  minds  of  the  justices  when  they  made 
an  order.]  The  sessions  have  come  to  a  conclusion ;  and,  if  there  be 
any  ground  for  it,  the  Court  will  not  disturb  it.  [Coleridge,  J.  We 
must  treat  that  order  of  removal  as  good,  now  it  is  made.  The  motive 
of  making  it  cannot  alter  its  effect.]  Two  late  cases,  which  seem  adverse 
to  the  appellants,  may  be  distinguished.  In  Regina  v.  Halifax,  ant^,  p. 
all,  the  pauper  had  been  effectually  removed,  though  only  for  a  few  days, 
tod  though  she  retained  a  cottage  in  the  place  of  her  former  residence, 
and  always  wished  to  return,  and  did  ultimately  return,  to  that  cottage. 
The  Court  held  that  the  desire  to  return,  without  the  right,  was  different 
irom,  the  animus  revertendi  which,  in  some  cases,  keeps  up  the  continoity 
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tif  residence.  Here  the  right  as  well  ae  the  desire  remained :  and  the 
pauper  T.  Watson  continued  to  oocnpy  the  house  in  Barnsley  by  his 
children.  [Pattbson,  J.  They  were  emancipated.]  The  father  occu- 
pied the  house  by  their  ag^icy.  In  Begina  v.  Halifax  the  pauper  could 
act  return  home  without  being  chargeable :  here  the  paupers  were  not 
ehargeable  on  their  return,  if  it  is  rightly  Mrgued  that  T.  Watson  was  not 
rendered  so  by  the  relief  to  James.  Regina  v.  Seend,  ant^^  p.  188,  is 
disdnguishable  from  this  case  on  precisely  the  same  grounds.  In  Regina 
9.  Tacolnestone,  ant^,  p.  157,  where  a  pauper  voluntarily  left  the  parish 
of  his  residence,  his  family  remaining  there,  and  obtained  employment 
from  another  parish,  where  he  was  lodged  in  the  workhouse,  and  returned 
sfter  a  few  weeks,  the  *animus  revertendi  was  considered  to  pre-  r^oA-i 
rent  a  break  in  the  residence.  That  shows  that  mere  absence  for  ^ 
the  purpose  of  obtaining  support  from  another  parish  does  not  defeat  the 
fire  years'  residence,  and  that,  to  ascertain  whether  a  break  has  been 
effected  or  not,  all  the  circumstances  will  be  looked  at.  And  the  facts 
here  are  as  favourable  to  the  continuity  of  residence  as  those  in  the  last 
cited  case. 

Overend,  contrH.  The  order  of  1842,  unappealed  against,  establishes 
conclusively  that  all  the  paupers  were  then  chargeable.  The  evidence  as 
to  the  reasons  for  making  the  order  ought  to  have  been  expunged  from 
the  case.  Then  the  removal  to  Tamworth  was  a  break  in  the  residence, 
according  to  Regina  v.  Halifax  and  Regina  v^eend.  Regina  v.  Tacolne- 
stone,  where  there  was  no  order  of  removal,  does  not  bear  on  this  case. 
(He  was  here  stopped  by  the  Court  as  to  this  point.)  The  argument  on 
itat.  8  &  9  Vict  c.  126,  which  passed  in  1845,  can  apply  only  to  the 
order  now  appealed  against.  The  prior  act,  9  G.  4,  c.  40,  in  the  sections 
(88  and  44)  corresponding  to  sects.  48  and  49  ot  the  present  act,  did  not 
oblige  justices  to  send  the  lunatic  to  an  asylum  or  licensed  house,  unless 
they  thought  fit.  Stat.  8  &  9  Vict.  c.  126,  s.  48,  uses  imperative  words ; 
but  the  justice's  order  for  confinement  is  to  be  according  to  the  form  in 
ached.  (E.)  No.  1,  and  there  the  justice  is  made  to  state  that  he,  «  being 
satisfied  that  the  said  A.  B.  is  a  lunatic,"  &c.,  «  and  a  proper  person  to 
be  confined,"  directs  that  he  be  received  into  the  asylum,  &c.  Therefore, 
^although  the  party  be  chargeable,  the  justice  is  to  exercise  a  r^tooo 
discretion.  The  lunatic  might  be  of  full  age,  and  yet  not,  in  the  ^ 
opinion  of  the  physician,  a  proper  person  to  be  confined.  It  could  not 
then  be  said  that  he  was  not  legally  removable  as  a  pauper.  And  sect. 
55  expressly  makes  a  provision  in  respect  of  <<  every  pauper  lunatic 
chargeable  to  any  parish,  who  shall  not  be  in  an  asylum  or  a  registered 
hospital,  or  a  house  duly  licensed  fbr  the  reception  of  pauper  lunatics;" 
and  schedule  (F.)  is  referred  to,  which  relates  to  such  persons.  Sect.  65 
has  a  proviso  as  to  paupers  lately  become  lunatic ;  but  the  case  does  not 
state  facts  bringing  the  present  pauper  within  that  clause:  and  the 
respondents  are  not  bound  to  negative  such  facts  as  would  make  the 
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clause  apply.  Sect.  45  of  Btat.  4  &  5  W.  4,  c.  76,  contemplates  only 
persons  who  are  dangerous.  Then,  if  a  lunatic  cannot  be  sent  to  an  asy- 
lum under  stat.  8  &  9  Vict.  c.  126,  being  considered  fit  to  go  at  large, 
and  he  is  chargeable  to  a  parish  where  he  is  not  settled,  what  remedy 
has  the  parish,  if  he  cannot  be  removed?  [Coleridge,  J.  The  sessions 
appear  to  have  decided  that  no  idiot  can  be  removed  under  any  circum- 
stances.] That  is  the  e£fect  of  their  order.  (He  was  then  stopped  by 
the  Court.) 

Patteson,  J.(a)    As  to  the  break  in  residence,  it  is  impossible  to  dis- 
tinguish this  case  from  Regina  v.  Halifax  and  Regina  v.  Seend.     We 
must  take  it  that  the  magistrates  who  made  the  first  order  in  this  case 
^oAQ-i  were  satisfied  that  Thomas,  the  father,  was  ^chargeable.     What 
^  satisfied  them,  is  a  question  we  cannot  enter  into.     The  reason 
of  removal  assigned  in  Thomas  Watson's  examination,  that  the  justices 
thought  the  parents  the  most  proper  persons  to  go  with  their  son,  is  too 
vague  to  have  any  e£fect.     We  must  look  upon  it  as  conclusively  shown 
that  the  father  was  chargeable,  and  that  the  wife  and  idiot  son  were 
removed  as  part  of  his  family.     The  question  which  has  been  raised, 
whether  a  father  is  chargeable  on  account  of  relief  furnished  in  respect 
of  an  idiot  son  only,  does  not  arise.    We  do  not  know  whether  the  ordei 
of  1842  was  grounded  on  any  such  chargeability.     Then  the  cases  have 
decided  that,  where  a  person  becomes  chargeable,  and  an  order  of  removal 
is  made  and  carried  into  effect,  the  absence,  under  such  removal,  will 
break  a  five  years'  residence.     The  magistrates  who  made  the  present 
order  have  adjudged  the  father,  as  well  as  the  wife  and  son,  to  be  charge- 
able.   If  the  father  meant  now  to  insist  that  he  was  not  removable  because 
the  relief  was  given  in  respect  of  the  son  only,  he  should  have  appealed 
on  the  express  ground  that  he  was  not  chargeable.     The  other  point 
depends  on  the  construction  of  stat.  8  &  9  Vict.  c.  126.     And  sect.  48, 
and  the  schedule  (E.)  No.  1,  there  referred  to,  show  that  two  classes  of 
pauper  lunatics  are  contemplated;  those  "proper''  <cto  be  confined,"  and 
those  fit  to  be  at  large.     It  is  not  proved  here  that  the  pauper  James  was 
not  of  the  latter  class.     The  sessions  find,  in  effect,  that  a  pauper  lunatio 
cannot,  under  any  circumstances,  be  removed  to  a  parish  as  his  settlement. 
The  clauses  referred  to  show  that  this  is  clearly  wrong.    And  sect.  55,  and 
♦904.1  ^^  iotm  of  certificate  in  sched.  (F),  there  mentioned,  '^'support 
^  this  conclusion.(()    As  to  the  argument  that  an  idiot  cannot  be 
removable  because  he  can  have  no  animus  morandi,(c)  a  person  may  be 
unfit  for  the  common  affairs  of  life,  and  yet  capable  of  an  intention  to 
remain  in  a  place.     The  case  of  Rex  v.  Woolpit,  4  A.  &  E.  205,  was 
peculiar  in  its  circumstances.     With  respect  to  the  distinction  between  a 
eharge&ble  lunatic  who  is  a  member  of  a  family  and  one  who  is  not,  thero 

(a)  Lord  Denmak,  C.  J.,  waa  absent  on  aoeoont  of  illneu. 

(6)  PaakUg  snggested  that  seot  66  might  be  explained  bj  reference  to  sect  8. 

(e)  See  ai  to  this  argument^  Begina  v.  St  Pan],  Coyent  Garden,  7  Q.  B.  533,  Ml,  2. 
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may  be  such  a  distinction ;  I  am  not  aware  that  it  is  material :  but,  if 
there  be  a  difference,  I  think  it  is  not  in  fayour  of  the  argument  for  the 
appellants. 

CoLERiDGB,  J.  The  proposition,  as  it  has  been  put,  that  a  pauper 
lunatic  can  under  no  circumstances  be  removed  to  his  parish,  cannot  be 
sustained.  Stat.  8  &  9  Yict.  c.  126,  contemplates  two  classes  of  lunatics, 
those  fit  to  be  confined  and  those  who  are  not.  Those  fit  to  be  confined 
Bre,  imperatiyely,  to  be  dealt  with  as  sect.  48  directs :  and,  if  the  decision 
here  had  been  that,  under  the  circumstances  of  this  case,  the  lunatic 
could  be  dealt  with  only  under  that  clause,  the  question  would  haye  been 
different.  The  forms  in  sched.  (E)  No,  1,  both  comprise,  as  well  as  the 
term  <^ lunatic,'*  the  terms  «  a  proper  person  to  be  confined,"  as  necessary 
to  the  order  or  the  medical  certificate.  I  am  glad  that  this  is  so  ;  for  it 
prevents  the  hardship  that  would  exist  if  a  harmless  idiot,  living  com* 
fortably  in  the  place  of  his  settlement,  were  necessarily  and  compulsorily 
to  be  sent  to  *a  lunatic  asylum.  That  is  not  the  law ;  but  the  r-Mfit^ 
magistrates  are  to  determine  whether  or  not  it  is  requisite  that  the  '~ 
lunatic  should  be  so  confined.  As  to  the  five  years'  residence,  I  think 
there  was  a  complete  break.  The  order  of  1842  removed  the  father, 
mother,  and  son  as  being  all  chargeable ;  and  in  1844  all  were  actually 
removed.  There  was  no  appeal.  Unless  the  order  was  made  wholly 
without  jurisdiction,  it  was  conclusive;  and  the  residence  was  de  facto 
broken  by  a  valid  order  for  the  actual  removal,  in  1844.  There  were 
indeed  two  sons  of  the  pauper  Thomas  left  in  the  house ;  and  it  is  sug- 
gested that  he  himself  intended  to  return,  and  did  in  fact  return  after  a 
short  absence ;  and  that  the  relief,  whenever  given,  was  confined  to  the 
lunatic  son.  But  there  is  no  authority  for  saying  that  these  facts  prevent 
a  break  of  residence.  The  intention  to  return  cannot  have  any  weight 
here;  the  question  is,  if  there  was  a  right  of  returning;  which  there 
might  have  been  if  the  order  had  been  bad  in  itself  or  made  without 
jurisdiction.  A  chargeability  de  facto  continued  after  the  return.  It  is 
argued  that  that  applies  only  to  the  lunatic  son;  but,  on  the  face  of  the 
order,  we  must  take  it  that  the  relief  was  relief  to  the  father  in  respect 
of  the  lunatic  son's  chargeability. 

WiGHTMAN,  J.,  concurred  on  both  points. 

Order  of  sessions  quashed.(a) 

(a)  See  the  prMMdiiig  omm  from  p.  IQZ,  and  the  next  oaie. 


♦The  QUEEN  v.  The  Inhabitants  of  CHEDGRAVE.     ^^  ^ 

IDec.  7, 1849.]  L  ^^^ 

1m  April,  1843,  an  order  wm  made  for  the  remoTiI  of  a  paaper  trom  parish  B.  to  parish  0.,  and 
vaa  mspended  the  lame  day;  and  0.  wai  serred  with  notioe  of  the  order  of  remoral  on  17ih 
AprilylSiS.    On  Mtti  Avguet,  1646^  itai.  9  A  10  Viet  e.  M,  eama  into  operation.   Panperhad 

l2 
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resided  in  &  fire  yean  nest  before  the  making  the  order.    In  September,  184Ty  execution  of 
■  the  order  was  directed  by  another  order  of  Jostiees ;  and  the  panper  was  remoTod  to  C.   After- 
wards C.  appealed  against  the  ilnt  order. 
Held,  that  the  appeal  was  too  late,  inasmuch  as  sect  2  of  stat  49  G.  3,  c  124,  makes  the  time 
of  appealing  against  a  suspended  order  run  from  the  time  of  service  of  the  order,  and  not  tnm 
the  removal ;  and  stat  0  A  10  Yict  c  66,  s.  1,  does  not  givo  anj  power  of  appeal  against  the 
removal  itself. 
But  that  the  order  of  September,  1B47,  which,  after  directing  the  execution  of  the  first  order, 
ordered  G.  to  pay  to  B.  160L  for  chargei  incurred  by  the  suspension,  must  be  quashed  on  appesl, 
since  stat  85  Q,  3,  c.  101,  s.  2,  gives  eneh  expenses  only  in  the  ease  of  the  death  or  removal 
of  the  pauper;  and  here  the  pauper  was  not  dead,  and  the  removal,  being  illegal  under  stai  9 
A  10  Vict  c.  66,  8. 1,  was  as  no  removaL 

Two  cases  were  stated  for  the  opinioa  of  this  Court,  and  were  argued 
at  the  same  time. 

The  first  was  substantially  as  follows.  This  was  an  appeal  at  the 
Norfolk  quarter  sessions,  held  5th  January,  1848,  against  an  order  of 
two  justices  of  the  said  county,  applied  for  and  obtained  on  7th  April, 
1843,  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Barford,  for  the  removal  of  James  Henry  Oower,  his  wife  and  children, 
from  the  parish  of  Barford  to  the  parish  of  Chedgrave  (both  in  Norfolk); 
the  execution  of  which  order  was,  on  the  same  day  and  by  the  same 
justices,  suspended ;  and  whereof,  on  29th  September,  1847,  the  execu- 
tion was  by  two  other  justices  of  the  peace  directed.  The  order  was 
confirmed,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the 
following  case. 

The  pauper  had  resided  in  Barford  from  Christmas,  1886,  to  80th 

September,  1847,  when  he  was  removed  to  Chedgrave,  under  the  said 

order :  and  he  was  not,  during  any  part  of  the  first  six  years  of  such  his 

*907l  *''®s^^^^<^®  ^^  Barford,  a  prisoner,  &c.  (negativing  the  cases  of 

^  exception  in  stat.  9  &  10  Vict.  c.  66,  s.  1). 

At  the  hearing  of  the  appeal,  the  respondents  proved  that  the  order 
of  removal,  examinations,  and  due  notice  of  chargeability,  were  duly 
served,  on  17th  April,  1843,  upon  the  churchwardens  and  overseers  of 
the  appellant  parish  :  and  it  was  contended  by  the  respondents  that  the 
appellants  were  too  late  to  appeal  against  the  order  ef  rmnoval,  for  that 
the  time  of  appealing  against  a  suspended  order  of  removal  must  be  com- 
puted under  stat.  49  G.  3,  c.  124,  according  to  the  rules  which  govern  other 
like  cases,  from  the  time  of  serving  such  order,  and  not  from  the  time 
of  making  such  removal  under  and  by  virtue  of  the  same.  The  appel- 
lants contended  that,  under  stat.  9  &  10  Vict.  c.  66,  the  pauper  had,  by 
his  residence  in  the  respondent  parish  as  aforesaid,  become  irremovable 
therefrom ;  and  that,  as  the  order  could  not  therefore  be  legally  executed 
after  the  passing  of  that  statute,  the  appellants  were  entitled  to  appeal 
against  the  same  after  the  execution  thereof  as  aforesaid.  And  that, 
even  if  the  appellants  were  too  late  to  appeal  against  the  order  itself,  yet, 
as  such  order  could  not  be  legally  executed,  they  were  entitled  to  appeal 
against  the  removal  under  it. 

If  this  Court  should  be  of  opinion  that  the  removal  of  the  paajierf» 
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ivas  illegal,  and  that  the  appellants  were  therefore  entitled  to  appeal^ 
tgaioBt  either  the  order  itself  or  the  removal  under  it,  at  the  next  prac- 
ticftble  sessions  after  such  remoyal,  the  order  was  to  be  quashed,  or  the 
jodgment  of  the  Court  of  quarter  sessions  amended  accordingly,  as  the 
Court  of  Queen's  Bench  might  think  fit. 

*The  second  case  was  stated  as  follows.  This  was  an  appeal  f^niio 
against  an  order  of  two  justices  of  Norfolk,  made  on  29th  Sep-  ^ 
tember,  1847,  by  which  the  said  justices,  after  directing  the  execution  of 
a  certain  order  of  two  other  justices  of  the  said  county,  made,  &c.  (order 
of  7th  April,  1843,  before  mentioned),  ordered  the  payment,  by  the  over- 
seers of  Ghedgrave  to  the  overseers  of  Barford,  of  1001.  11*.  6JA, 
being  the  amount  of  charges  necessarily  incurred  by  the  parish  of  Bar- 
ford  by  the  suspension  of  the  said  order  of  removal.  The  order  for  the 
payment  of  the  said  sum  of  1002.  Us.  6^.  was  confirmed,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  following  case. 

The  pauper  had  resided  in  Barford,  from  Christmas  1836  to  80th 
September  1847,  when  he  was  removed  to  Chedgrave,  under  the  directicm 
hereinbefore  mentioned ;  and  he  was  not,  during  part,  &c.  (negativing 
the  cases  of  exception  in  stat.  9  &  10  Vict.  c.  66,  s.  1). 

At  the  hearing  of  this  appeal,  it  was  contended,  on  behalf  of  the  appel- 
lants, that,  under  stat.  9  &  10  Vict.  c.  66,  the  pauper  had,  by  his  resi- 
dence in  the  respondent  parish  as  aforesaid,  become  irremovable  there- 
from ;  and  that  tfie  order  by  which  the  justices  directed  the  execution  of 
the  said  order  of  7th  April,  1843,  for  his  removal  from  that  parish,  and 
ordered  the  reimbursement,  by  the  appelant  to  the  respondent  parish, 
of  the  said  sum  of  1001.  Us.  6^.,  was  therefore  illegal. 

If  this  Court  should  be  of  opinion  that  the  removal  was  illegal,  the 
order  of  29th  September,  1847,  was  to  be  quashed :  if  the  Court  should 
be  of  the  contrary  opinion,  to  be  confirmed. 

*The  cases  were  argued  in  Michaelmas  vacation,  1849.(a) 

Pidmer  and  Warlledgej  in  support  of  the  order  of  Sessions.  L*209 
First :  the  appellants  were  too  late,  and  had  lost  the  right  of  appealing 
sgainst  the  order  of  removal  of  1848.  By  sect.  2  of  stat.  13  &  14  C.  2, 
c.  12,  persons  aggrieved  by  any  judgment  of  the  two  justices  may  appeal 
at  the  *'  next  Quarter  Sessicms ;"  that  is,  the  next  after  the  order.  The 
power  of  suspending  the  removal  was  given  by  stat.  36  G.  8,  c.  101,  s.  2 : 
and,  in  case  of  removal  afterwards,  or  of  the  death  of  the  pauper,  the 
expenses  are  to  be  paid  by  the  parish  to  which  the  removal  was  ordered. 
Then  sect.  2  of  stat.  49  G.  3,  c.  124,  enacts :  « that  when  the  exccalion 
of  aay  such  order  of  removal  shall  be  suspended,  the  time  of  appealiMP 
against  such  order  shall  be  computed  according  to  the  rules  which  ttOftm 
other  like  cases  from  the  time  of  serving  such  order,  and  not  frw  iU 
time  of  making  such  removal  under  and  by  virtue  of  the  sanie/'    !«  IU# 

mtoTfflBMi.    «»■«»«%  J., wii al ohMttben j  WwjwMA»,/^illitafiilw|'#iiBU 
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resided  in  &  fire  jean  nest  before  the  making  the  order.    In -September,  184T,  execution  of 
the  order  was  directed  bj  another  order  of  Justices ;  and  the  panper  was  remored  to  G.  After- 
wards C.  appealed  against  the  ilnt  order. 
Held,  that  the  appeal  was  too  late,  inasmaeh  as  sect  2  of  stat  49  G.  8,  o.  124,  makes  the  time 
of  appealing  against  a  suspended  order  ran  from  the  time  of  serrioe  of  the  order,  and  not  finom 
the  removal;  and  stat  0  A  10  Vict  c.  66,  s.  1^  does  not  give  any  power  of  appeal  against  the 
remoTsI  itself. 
But  that  the  order  of  September,  1B47,  which,  after  directing  the  execution  of  the  first  order, 
'    ordered  G.  to  pay  to  B.  160L  for  charges  incurred  by  the  suspension,  must  be  quashed  on  appeal, 
since  stat  35  O.  3,  o.  101,  s.  2,  giyes  such  expenses  only  in  the  ease  of  the  death  or  removal 
of  the  pauper;  and  here  the  panper  was  not  dead,  and  the  remoral,  being  illegal  under  staL  9 
k  10  Vict.  c.  66,  s.  1,  was  as  no  remoTsL 

Two  cases  were  stated  for  the  opinioB  of  this  Court,  and  were  argaed 
at  the  same  time. 

The  first  was  substantially  as  follows.  This  was  an  appeal  at  the 
Norfolk  quarter  sessions,  held  5th  January,  1848,  against  an  order  of 
two  justices  of  the  said  county,  applied  for  and  obtained  on  7th  April, 
1848,  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Barford,  for  the  removal  of  James  Henry  Oower,  his  wife  and  children, 
from  the  parish  of  Barford  to  the  parish  of  Chedgrave  (both  in  Norfolk) ; 
the  execution  of  which  order  was,  on  the  same  day  and  by  the  same 
justices,  suspended ;  and  whereof,  on  29th  September,  1847,  the  ezecn- 
tion  was  by  two  other  justices  of  the  peace  directed.  The  order  was 
confirmed,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the 
following  case. 

The  pauper  had  resided  in  Barford  from  Christmas,  1836,  to  SOth 

September,  1847,  when  he  was  removed  to  Chedgrave,  under  the  said 

order :  and  he  was  not,  during  any  part  of  the  first  six  years  of  such  his 

*2071  *^^^^^®^^®  ^^  Barford,  a  prisoner,  &c.  (negativing  the  cases  of 

^  exception  in  stat.  9  &  10  Vict.  c.  66,  s.  1). 

At  the  hearing  of  the  appeal,  the  respondents  proved  that  the  order 
of  removal,  examinations,  and  due  notice  of  chargeability,  were  daly 
served,  on  17th  April,  1843,  upon  the  ehurchwardens  and  overseers  of 
the  appellant  parish :  and  it  was  contended  by  the  respondents  that  the 
appellants  were  too  late  to  appeal  against  the  order  ef  removal,  for  that 
the  time  of  appealing  against  a  suspended  order  of  removal  must  be  com- 
puted under  stat.  49  G.  3,  c.  124,  according  to  the  rules  which  govern  other 
like  cases,  from  the  time  of  serving  such  order,  and  not  from  the  time 
of  making  such  removal  under  and  by  virtue  of  the  same.  The  appel- 
lants contended  that,  under  stat.  9  &  10  Vict.  c.  66,  the  pauper  had,  by 
his  residence  in  the  respondent  parish  as  aforesaid,  become  irremovable 
therefrom ;  and  that,  as  the  order  could  not  therefore  be  legally  executed 
after  the  passing  of  that  statute,  the  appellants  were  entitled  to  appeal 
against  the  same  aft^  the  execution  Uiereof  as  aforesiud.  And  that, 
even  if  the  appellants  were  too  late  to  appeal  against  the  order  itself,  yet, 
as  such  order  could  not  be  legally  executed,  they  were  entitled  to  appeal 
against  the  removal  under  it. 

If  this  Court  should  be  of  opimon^  that  the  removal  of  the  paiiper» 
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WM  illegal,  and  that  the  appellants  were  therefore  entitled  to  appeal^ 
against  either  the  order  itself  or  the  removal  under  it,  at  the  next  prac- 
ticable sessions  after  such  removaly  the  order  was  to  be  quashed,  or  the 
judgment  of  the  Court  of  quarter  sessions  amended  accordingly,  as  the 
Court  of  Queen's  Bench  might  think  fit. 

'''The  second  case  was  stated  as  follows.  This  was  an  appeal  r^iiQ 
against  an  order  of  two  justices  of  Norfolk,  made  on  29th  Sep-  ^ 
tember,  1847,  by  which  the  said  justices,  after  directing  the  execution  of 
a  certain  order  of  two  other  justices  of  the  said  county,  made,  &c.  (order 
of  7th  April,  1843,  before  mentioned),  ordered  the  payment,  by  the  over- 
seers of  Ghedgrave  to  the  overseers  of  Barford,  of  1002.  11«.  6|<2.y 
being  the  amount  of  charges  necessarily  incurred  by  the  parish  of  Bar- 
ford  by  the  suspension  of  the  said  order  of  removal.  The  order  for  the 
payment  of  the  said  sum  of  1002.  11«.  G^d.  was  confirmed,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  following  case. 

The  pauper  had  resided  in  Barford,  from  Christmas  1886  to  80th 
September  1847,  when  he  was  removed  to  Chedgrave,  under  the  direction 
hereinbefore  mentioned ;  and  he  was  not,  during  part,  &c.  (negativing 
the  cases  of  exception  in  stat.  9  &;  10  Vict.  c.  66,  s.  1). 

At  the  hearing  of  this  appeal,  it  was  contended,  on  behalf  of  the  appel- 
lants, that,  under  stat.  9  &  10  Vict.  c.  66,  the  pauper  had,  by  his  resi- 
dence in  the  respondent  parish  as  aforesaid,  become  irremovable  there- 
from ;  and  that  the  order  by  which  the  justices  directed  the  execution  of 
the  said  order  of  7th  April,  1843,  for  his  removal  from  that  parish,  and 
ordered  the  reimbursement,  by  the  appellant  to  the  respondent  parish, 
of  the  said  sum  of  1002.  11«.  6|i2.,  was  therefore  illegal. 

If  this  Court  should  be  of  opinion  that  the  removal  was  illegal,  the 
order  of  29th  September,  1847,  was  to  be  quashed :  if  the  Court  should 
be  of  the  contrary  opinion,  to  be  confirmed. 

*The  cases  were  argued  in  Michaelmas  vacation,  1849.(a)  r^cono 

Patmer  and  WarUedgey  in  support  of  the  order  of  Sessions.  ^ 
First :  the  appellants  were  too  late^  and  had  lost  the  right  of  appealing 
Bgainst  the  order  of  removal  of  1843.  By  sect.  2  of  stat.  13  &;  14  C.  2, 
c.  12,  persons  aggrieved  by  any  judgment  of  the  two  justices  may  appeal 
at  the  *'*'  next  Quarter  Sessicms ;"  that  is,  the  next  after  the  order.  The 
power  of  suspending  the  removal  was  given  by  stat.  35  G.  3,  c.  101,  s.  2 : 
and,  in  case  of  removal  afterwards,  or  of  the  death  of  the  pauper,  the 
expenses  are  to  be  paid  by  the  parish  to  which  the  removal  was  ordered. 
Then  sect.  2  of  stat.  49  G.  3,  c.  124,  enacts :  « that  when  the  execution 
of  any  such  order  of  removal  shall  be  suspended,  the  time  of  appealing 
against  such  order  shall  be  computed  according  to  the  rules  which  govern 
other  like  cases  from  the  time  of  serving  such  order,  and  not  from  the 
time  of  making  such  removal  under  and  by  virtue  of  the  same."    In  Bex 

(a)  ]f  Avember  Vfih.   Before  PAnsiov  aod  "KaoM,  Ji.  Lord  nsHVAir,  C.  J.,  waa  aboeni  on  se- 
•OTBi  of  fflnif     dajaoQMf  J.^  wm  at  ohamben ;  WwwnuM,  J.,  sittiiiff  al  Hiai  Prioa. 


209  REGINA  v.  CHEDGRAVE.   [M.  V.  1849.] 

9.  Penkridge,  8  B.  &  Ad.  538,  where  notice  of  a  suspended  order  ot 
remoyal  was  given  unreasonably  late,  it  was  held  that  this  did  not  make 
the  order  void,  but  voidable  only ;  and  that  therefore  an  appeal  against 
it  onght  not  to  have  been  made  later  than  the  next  practicable  sessions 
after  the  service.  No  doubt,  where  the  service  of  the  suspended  order  is 
itself  invalid,  so  that  in  effect  the  parish,  to  which  the  removal  is  ordered, 
has  no  notice  of  the  order  till  the  removal  takes  place,  the  time  for 
♦91  m  *^PP®*^^^g  must  run  from  such  removal ;  Rex  *t;.  Alnwick,  5  B.  & 

-'  Aid.  184 :  and,  similarly,  if  the  pauper  die  before  removal  and 
before  any  notice  of  the  suspended  order  be  given,  the  order  is  a  nullity ; 
Bex  V.  Lampeter,  3  B.  &  G.  454.(a)  The  only  question  therefore  is, 
whether  the  proper  time  had  here  run  out  from  the  date  of  the  order  of 
removal.  Now  stat.  4  &  5  W.  4,  c.  76,  ss.  79,  81,  in  no  case  gives  more 
than  the  sum  of  twenty-one  days  and  fourteen  days.  In  the  case  of  a 
common  order  of  removal,  the  time  for  appeal  may  run  from  the  actual 
removal ;  Regina  v.  The  Recorder  of  Leeds,  8  Q.  B.  623 :  but  even  there 
the  appeal  itself  is  against  the  order,  not  against  the  removal :  in  the 
case  of  a  suspended  order,  the  time  is  expressly  fixed  by  stat.  49  G.  3,  c. 
124,  s.  2.  Sect.  84  of  stat.  4  &  5  W.  4,  c.  76,  follows  up  the  principle 
of  making  the  time  run  from  the  order  itself,  by  providing  that,  to  entitle 
the  parish  which  obtained  the  suspended  order  to  recover  the  charges  of 
maintenance,  notice  must  be  given  within  ten  days  of  the  making  of  the 
order.  Then,  stat.  8  &  9  Vict,  c.  66,  s.  1,  does  not  confer  a  new  right 
of  appeal.  General  principle  is  against  giving  statutes  a  retrospective 
operation ;  Moon  v.  Durden,  2  Exch.  22 :  but,  even  allowing  such  an 
operation  here,  the  irremovability  does  not  revive  the  right  to  appeal 
against  the  original  order.  This  is  the  principle  of  Regina  v.  Glossop, 
antd,  p.  117 :  and  Regina  v.  Stock,  8  A.  &  E.  405,  supports  the  rule  that 
an  appeal  cannot  be  given  by  implication.  Regina  v.  St.  Mary,  White- 
i^^-i-i-i  <^hapel,  ant^,  p.  120,  is  inapplicable :  there  the  order  '''had  not  been 

^  suspended ;  and  the  case  fell  within  the  principle  of  Regina  r. 
The  Recorder  of  Leeds.  There  is  a  clear  reason  for  distinguishing  the  case 
of  a  suspended  order  from  that  of  other  orders.  In  the  case  of  a  common 
order,  an  interval  (by  sect.  79  of  stat.  4  &  5  W.  4,  c.  76)  is  allowed 
between  the  order  and  removal.  But  in  the  case  of  a  suspended  order 
there  is  no  such  interval ;  the  order,  by  the  suspension,  takes  effect  at 
once,  and  there  is  a  virtual  removal :  if,  therefore,  it  is  not  appealed 
against  in  due  time  after  the  service,  the  parish  is  fixed.  [Pattkson,  J. 
If  the  suspended  order  here  had  been  appealed  against  in  due  time  from 
the  service,  and  confirmed,  and  the  suspension  had  afterwards  been  taken 
off,  there  could  have  been  no  further  appeal.]  That  is  clearly  so :  and 
an  order  unappealed  against  has  the  same  effect  as  an  order  confirmed 
on  appeal.  Nor  will  any  injustice  follow :  for  it  would  be  strange  that, 
where  an  order  adjudging  a  settlement  and  removal  is  not  disputed,  the 

(a)  S«o  Rex  «.  Penkridge,  3  B.  ft  Ad.  643,  and  the  Bnata  to  Uuti  Toliime. 
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napension  of  the  execation  for  a  time  during  which  the  pauper  cannot 
bear  removal  should  annul  the  effect  of  the  order  itself. 

Secondly,  as  to  the  expenses  of  maintenance.  There  can  be  no  doubt 
that,  if  the  pauper  had  died  before  removal,  these  expenses  must  have 
been  paid  by  the  appellant  parish,  under  stat.  35  G.  3,  c.  101,  s.  2 ;  and 
it  would  be  hard,  that,  because  the  pauper  is  alive,  the  respondent  parish 
should  be  bound  to  support  these  expenses  without  the  possibility  of 
availing  itself  of  the  othfer  alternative  contemplated  in  the  statute,  by  a 
removal.  But  in  fact,  the  removal  has  here  taken  *place,  under  p^Q^^ 
the  original  order :  and  the  case  so  far  differs  from  Rex  v.  Ghag-  ^ 
ford,  4  B.  &  Aid.  235j  where  there  was  no  removal.  Further,  by  the 
same  section,  the  appeal  is  given  only  in  the  case  of  the  awarded  expense 
exceeding  202.,  in  order  that  the  sessions  may  determine  whether  "  the 
som  80  awarded  be  more  than  of  right  ought  to  have  been  directed  to  be 
paid :"  no  appeal  is  given  against  the  order  on  the  ground  of  its  being 
wholly  void.  It  would,  indeed,  be  otherwise  if  the  original  order  of 
removal  could  be  appealed  against,  because  then  the  order  to  pay  the 
expenses  would  be  a  grievance  under  the  original  order  of  removal :  and 
this  is  all  that  Rex  v.  St.  Mary-le-bone,  13  East,  51,  decides.  Stat.  9  k 
10  Vict.  c.  66,  8.  1,  can  at  any  rate  not  have  a  retrospective  operation 
to  the  extent  of  throwing  upon  the  respondent  parish  expenses  incurred 
while  the  pauper  was  removable.  Under  sect.  84  of  stat.  4  &  5  W.  4,  c. 
76,  the  respondent  parish  had  a  vested  right  to  the  expenses,  which  could 
not  be  divested  by  the  subsequent  statute. 

Arehbold  and  O'Malley^  contri.  First,  as  to  the  order  of  removal. 
The  substantial  question  between  the  parishes  is,  whether  the  pauper  was 
removable :  and  indeed  the  sessions  so  frame  the  question  at  the  end  of 
the  second  case.  It  is  true  that,  before  stat.  9  &  10  Vict.  c.  66,  it  was 
necessary  to  appeal  against  a  suspended  order  at  the  next  practicable 
sessions  after  the  service:  but,  sect.  1  of  that  statute  having  (as  is 
scarcely  disputed)  conferred  irremovability  in  cases  like  the  present,  it 
most  be  considered,  either  *that  the  time  for  appealing  against  -^^^  ^ 
the  order  may  now  run  from  the  illegal  removal,  or  that  the  re-  ^ 
moval  itself  may  be  appealed  against.  The  removal,  in  fact,  is  always 
the  grievance,  though  in  form  the  order  is  the  subject  of  appeal.  Other- 
wise there  is  no  protection  against  an  illegal  removal  under  these  circum- 
stances. Regina  v,  St.  Mary  Whitechapel,  ant%,  p.  120,  shows  at  least 
that  an  order  may  be  unimpeachable  at  the  time  when  made,  and  yet  a 
removal  under  it  may  become  illegal  by  the  intermediate  operation  of 
stat.  9  &  10  Vict.  c.  66.  [Patteson,  J.  There  the  order  of  removal 
itself  was  impeached,  though  upon  the  provision^  of  the  statute  which 
came  after  it.  Had  the  decision  there  been  that  the  order  remained 
good,  but  that  the  appeal  ought  to  have  succeeded,  the  case  would  have 
been  in  point  for  you.]  As  to  the  difficulty,  that,  if  the  order  had  been 
confirmed  on  appeal,  there  could  be  no  subsequent  appeal,  though  the 
TOU  xn.— 17 
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pauper  became  irremovable  and  was  improperly  removed,  and  that  an 
order  unappealed  against  is  like  an  order  confirmed,  a  similar  argument 
might  be  urged  in  the  case  of  a  common  order ;  which,  it  is  admitted, 
might  be  quashed  upon  a  removal  occurring  after  the  completion  of  the 
five  years.  In  the  case  of  a  common  order,  the  five  years  might  expire 
during  the  twenty-one  days  after  the  order ;  the  order  could  not  be  then 
appealed  against,  yet  the  pauper  could  not  be  removed ;  and  if,  at  any 
time  after  the  ordinary  time  for  appealing  expired,  he  were  actaally 
removed,  the  order  might  be  then  appealed  against.  How  does  such  a 
case  differ,  in  principle,  from  the  present  ?  Regina  r.  GIossop,  antd,  p. 
♦91J.1  ^^*^^  sl^ows  *that,  in  general,  the  actual  removal,  made  illegal  by 
-'  Stat.  9  &  10  Vict.  c.  66,  s.  1,  gives  the  right  of  appeal.  [Erlb,  J. 
The  line  seems  clear  enough.  The  order  generally  may  be  appealed 
against  in  due  time  after  the  grievance ;  an  illegal  removal  is  a  grievance. 
But  in  the  particular  case  of  a  suspended  order,  the  time  runs,  by  express 
enactment  (49  G.  3y  c.  124,  s.  2),  from  the  time  of  the  service.]  In 
Regina  v.  Barnsley,  ant^,  p.  193,  it  seems  to  have  been  taken  for  granted 
that  the  time  might  run  from  the  removal,  in  the  case  of  a  suspended 
order  as  well  as  any  other :  only  there  the  five  years  were  broken. 

Secondly,  as  to  the  expenses.  The  removal  was  clearly  illegal,  and 
.therefore  must  be  treated  as  no  removal.  That  being  so.  Rex  v.  Chag- 
ford,  4  B.  &  Aid.  285,  is  directly  in  point.  Further,  the  proviso  as  to 
receiving  relief,  in  stat.  9  &  10  Vict.  c.  66,  s.  1,  has  a  retrospecti?e 
effect ;  Regina  v.  Ghristchurch,  anti,  p.  149 :  therefore,  there  is  nothing 
anomalous  in  giving  the  statute  a  retrospective  effect  as  to  the  liability 
to  expenses.  The  five  years  having  expired  before  the  first  order,  the 
paupers  become  irremovable  at  the  moment  of  the  statute  passing. 

Our.  €idv,  vtiU. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case,  as  regards  the  order  of  removal  of  7th  April,  1843, 
which  was  suspended,  we  are  of  opinion  that,  the  time  for  appealing 
being  limited  expressly,  by  stat.  49  G.  3,  c.  124,  s.  2,  to  the  next  prao* 
ticable  ^sessions  after  the  service  of  the  order,  and  not  after  the 
^  time  of  removal,  the  appellants  were  too  late  to  appeal.  The  sta- 
tutes 4  &  5  W.  4,  c.  76,  and  9  &;  10  Vict.  c.  66,  have  made  no  alteration 
as  to  suspended  orders  of  removal :  and  the  cases  of  Regina  v.  GIossop, 
antJ,  p.  117,  and  Regina  v.  St.  Mary,  Whitechapel,  anti,  p.  120,  do  not 
apply ;  for  those  were  not  cases  of  suspended  orders  of  removal,  and  did 
not  come  within  stat.  49  G.  3,  c.  124.  The  appeals  there  were  in  due 
time.  There  cannot  be  an  appeal  against  a  removal  merely :  if  the 
removal  makes  the  order  either  illegal  or  wholly  inoperative,  there  may 
be  an  appeal  against  the  order ;  but  then  it  must  be  made  in  the  same 
time  that  the  order,  if  itself  objected  to,  must  have  been  appealed 
against.  That  time  had  elapsed  some  years  in  the  present  case.  There- 
fore, the  order  of  sessions  as.  to  the  order  of  removal  must  be  confirmed* 
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The  order  for  costs  presents  a  different  qnestion. 

The  case  of  Bex  v.  Chagford'  ik  decisive  that,  in  order  to  justify  an 
order  for  costs  in  case  of  a  suspended  order  of  removal,  the  pauper  must 
either  be  dead  or  be  actually  removed.  The  same  case  shows  that, 
aldiough  a  pauper,  while  remaining  in  a  parish  under  a  suspended  order 
of  removal,  cannot  acquire  a  settlement,  yet  he  may  become  irremovable 
by  circumstances ;  as,  in  that  case,  by  descent  of  land  upon  him ;  in  this, 
by  the  operation  of  an  act  of  parliament.  In  that  case,  the  pauper  was 
not  in  point  of  fact  removed  at  all.  In  the  present  case  he  has  been  in 
fact  removed;  but,  if  that  removal  was  illegal,  the  case  is  the  same  as  if 
it  had  never  taken  place,  since  it  cannot  be  permitted  to  the  r-^a-tf^ 
^removing  parish  to  put  itself  in  a  better  situation  by  an  illegal  '- 
removal  than  if  it  had  not  removed  the  pauper  at  all.  Now,  in  this  case, 
the  pauper  had  resided  for  more  than  five  years  before  the  suspended 
order  of  removal  was  made ;  and  he  was  not  actually  removed  till  after 
Stat.  9  &  10  Vict.  c.  66,  came  into  operation.  That  statute  expressly 
prohibits  the  removal  of  any  pauper  who  has  so  resided;  and  it  has  made 
no  exception  in  the  case  of  suspended  orders,  which  seem  to  have  escaped 
the  recollection  of  those  who  framed  the  act.  We  cannot  add  any  such 
exception.  If,  indeed,  the  five  years'  residence  had  not  been  complete 
before  the  suspended  order  was  made,  and  so  it  had  been  necessary  to 
reckon  any  part  of  the  time  of  residence  under  the  suspended  order,  we 
might  have  considered  that  such  residence  was  excluded  by  the  provisions 
of  the  act;  but  no  such  point  arises  here.  However  unjust,  therefore,  it 
may  be  to  the  removing  parish  that  they  should  not  have  the  costs  of 
maintaining  the  pauper  under  the  suspended  order,  we  are  compelled  to 
hold  that  such  costs  can  only  be  given  where  the  pauper  is  either  dead 
or  removed.  Then  neither  of  these  events  has  occurred  here ;  for  the 
pauper  is  alive,  and  the  removal  of  him,  being  illegal,  is  no  removal  at 
all. 

The  consequence  is  that  the  order  of  sessions  and  the  order  for  costs 
of  maintenance  must  be  quashed. 

First  order  of  sessions  confirmed. 
Second  order  of  sessions  quashed.(a) 

(a)  8m  the  pneediag  caMtu,  from  p.  108. 


*RUSSELL  V.  SMITH.  [*217 

Omrc^  wliediar  the  protection  gjirvn  by  stat  6  A  6  Viet  a  45,  u.  20,  31,  aod  itat  8  A  4  W.  4,  e. 
lb,  u.  1,  2y  to  the  eathor  of  any  "  dramatic  piece  or  maiieal  oomporitioii''  against  piracy  by 
naaathoflied  performance,  eztende  to  musical  compositions  if  they  be  not  dramatic  in  their 
natare,  or  performed  at  a  plaoe  of  dramatic  entertainment  Bat»  aesnning  these  oondttionB  to 
haMiential, 

A  MBg  which  lelatei  to  the  bvning  of  a  ship  at  sea,  and  th'  eeeape  of  thoee  on  board,  doecribee 
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their  feelings  in  Tehement  language,  and  lometimes  ezpreaBefl  them  in  the  soppoied  words  of 
the  suffering  parties,  is  dramatic,  and  therefore  at  all  erents  within  the  meaning  of  the  statnte, 
thoagh  it  be  snng  only  by  one  person,  sitting  at  a  piano,  giving  effect  to  the  Torses  by  hia 
delivery,  bat  not  assisted  by  scenery  or  appropriate  dress. 

And  a  room  where  the  song  is  performed,  and  to  which  persons  paying  for  tickets  are  admitted 
for  the  purpose  of  hearing  it,  is,  for  the  time,  a  place  of  dramatic  entertainment  within  tho 
meaning  of  the  statutes,  thoagh  the  room  be  ordinarily  nsed  for  different  purposes. 

The  proprietor  of  snch  musical  composition  may  maintain  an  action  for  infringement  of  his 
exclasiye  right  to  perform  it>  without  haviog  first  registered  it  according  to  stat.  6  A  6  Vict.  e. 
45,  s.  13. 

A  declaration  in  debt  for  penalties  in  respect  of  snch  infringement  is  good  after  rerdiol^  thoagh 
it  state  only  that,  at  the  time,  Ac,  "  the  plaintiff  had,  and  still  hath,  the  sole  liberty  of  refire- 
senting  and  performing  a  certain  musical  composition,  caUed,"  Ac;  not  stating  how  he  is 
entitled  to  such  liberty,  nor  qualifying  the  assertion  of  it  by  the  words  "  at  any  place  or  placea 
of  dramatic  entertainment  whatsoever,  in  any  part  of  the  United  Kingdom,"  Ac,  used  in  stat. 
3  A  4  W.  4,  c.  l&f  8.  1.  For  it  is  sufficient,  at  this  period  of  the  proceedings,  that  the  count 
follows  the  words  of  stat  5  A  6  Vict  c  45,  s.  20,  which  confers  the  right. 

Debt.  The  declaration  stated  that,  after  the  parsing  and  coming  into 
operation  of  stat.  3  &  4  W.  4,  c.  15,  « to  amend  the  laws  relating  to 
dramatic  literary  property,**  and  stat.  5  &  6  Vict.  c.  45,  «<to  amend  the 
law  of  copyright,"  and  before  and  at  the  time  of  the  wrongful  represent- 
ation and  performance  by  the  defendant  as  hereinafter  mentioned,  the 
plaintiff  had,  and  still  hath,  the  sole  liberty  of  representing  and  perform- 
ing a  certain  musical  composition,  called,  to  wit,  <^  The  Ship  an  Fire,'* 
<(  Yet  the  plaintiff  saith  that,  after  the  passing,"  &c.,  <^of  the  said  acts 
of  parliament,  and  whilst  the  plaintiff  had  such  sole  liberty  of  represent- 
ing and  performing  the  said  musical  composition  as  aforesaid,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  22d  day  of  December,  A.  D. 
1845,  and  within  twelve  calendar  months  now  last  past,  the  defendant 
did,  contrary  to  the  true  intent  and  meaning,  and  against  the  provisions 
M^cri  "^^^  ^^^^  behalf,  of  the  said  acts  of  parliament,  and  without  the 
^  consent  in  writing  of  the  plaintiff  first  had  and  obtained,  to  wit,  at 
a  place  of  dramatic  entertainment  in  that  part  of  the  United  Kingdom," 
&c.,  «  called  England,  to  wit  at  Crosby  Hall,  in  the  parish  of  St.  Helen, 
Bishopsgate,  in  the  city  of  London,  wrongfully  and  injuriously  represent 
and  perform  the  said  musical  composition,  contrary  to  the  form,  true 
intent  and  meaning,  and  against  the  provisions  in  that  behalf,  of  the 
statutes  in  such  case  made  and  provided:  whereby,  and  by  reason  of  the 
premises,  and  according  to  the  provisions  and  under  and  by  virtue  of  the 
said  statutes,  he  the  defendant  forfeited,  and  hath  become  and  still  is 
liable  to  pay  to  the  plaintiff,  the  sum  of  40«.  for  the  said  offence ;  and 
whereby,  and  by  reason  of  the  premises,  an  action  hath  accrued  to  the 
plaintiff  to  have  and  demand  of  and  from  the  defendant  by  virtue  of  the 
said  statutes  the  aforesaid  sum  of  40«."  &c. 

Plea :  Nil  debet.     Issue  thereon. 

On  the  trial  before  Erle,  J.,  at  the  sittings  in  London  after  Easter 
term,  1847,  it  appeared  that  the  plaintiff  was  the  composer  of  a  song  called 
«<  The  Ship  on  Fire,"  and  was  accustomed  to  sing  it  at  public  concerts. 
The  song  described  a  ship  taking  fire  at  sea,  the  distress,  and  finally  the 
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escape  of  the  persons  on  board,  and  their  words  and  actions  during  the 
seyeral  incident8.(a)  The  plaintiff  sang  it  at  a  piano,  and  sitting,  but 
gave  ^dramatic  effect  to  the  various  passages,  by  tone  of  voice  and  ^^^^  ^ 
otherwise.  .  A  witness  conversant  with  music  stated  that  he  con-  ^ 
sidered  the  song  descriptive  and  dramatic.  The  defendant,  without  au- 
thority from  the  plaintiff,  sang  the  same  song,  among  others,  at  an  enter- 
tainment which  he  opened  at  Crosby  Hall,  Bishopsgate,  and  to  which  he 
gave  admission  by  shilling  and  two  shilling  tickets.  He  announced  the 
performance  by  handbills,  styling  it  Mr.  Henry  Smith's  (<  vocal  enter- 
tainment "^interspersed  with  anecdotes,"  and  giving  a  list  of  the  r^ooA 
pieces  to  be  executed,  among  which  was  <<  The  Ship  on  Fire^'*  ^ 
designated  there  as  a  «  descriptive  scena."  Other  parts  of  the  enter- 
tainment were  characterized  in  similar  words.(6)     The  price  of  tickets 

(a)  Pftii  of  the  long  wm  u  foUowi. 

"  There  was  joj  in  the  ship  m  she  ftiiTowed  the  foam, 
For  fond  hearte  within  her  were  dreaming  of  home. 
The  yoong  mother  press'd  her  fond  bahe  to  her  breaat^ 
And  sang  a  fweet  eong  aa  she  rock'd  it  to  rest. 
And  the  hosband  sat  cheerily  down  by  her  side, 
And  look'd  with  deUght  in  the  face  of  his  bride. 
'  0  happy/  said  he, '  when  oar  roaming  is  o'er, 

Well  dwell  in  oar  cottage  that  stands  by  the  shore.' " 

•  •  •  •  • 

"  Hark !  what  was  that  ?    Hark,  hark  to  the  shoat 

Fire  I  then  a  tramp  and  a  ront»  , 

And  an  uproar  of  Toices  arose  in  the  air : 

And  the  mother  knelt  down,  and  the  half  spoken  prayer 

That  she  offered  to  God  in  her  agony  wild. 

Was,  'Father,  have  mercy,  look  down  on  my  child.' 

She  flew  to  her  hoaband,  she  clang  to  his  side : 

Oh !  there  was  her  refage,  whate'er  might  betide. 

Fire!  Fire!  it  was  raging  above  and  below.* 

•  •  a  a  a 

**  Twas  vain  o'er  the  ravage  the  waters  to  drip ; 

The  pitiless  flame  was  the  lord  of  the  ship ; 

And  the  smoke  in  thick  wreaths  mounted  higher  and  higher. 

<  Oh  Qod  I  it  is  fearful  to  perish  by  Are, 

Alone  with  destruction,  alone  on  the  sea. 

Great  Father  of  mercy,  our  hope  is  in  thee.' 

Sad  at  heart  and  resigned,  yet  undaunted  and  brave. 

They  lowered  the  boat,  a  mere  speck  on  the  wave. 

First  entered  the  mother,  enfolding  her  child : 

It  knew  she  oaress'd  it,  looked  upward  and  smiled. 

Cold,  cold  was  the  night  as  they  drifted  away. 

And  mistily  dawn'd,  o'er  the  pathway,  the  day : 

And  they  pray'd  for  the  lights  and  at  noontide  about 

The  sun  o'er  the  waters  shone  joyously  out 

'  Ho !  a  sail !  Ho !  a  sail !'  cried  the  num  on  the  lee : 

'  Ho !  a  sail  V  and  they  tom'd  their  glad  eyes  o'er  the  sea. 

'They  see  us,  they  see  us,  the  signal  is  waved: 

They  bear  down  upon  us :  thank  God  we  are  saved.' " 

(&)  The  description  of  the  entertainment  in  the  defendant's  bills  was  as  follows. 

"  Plognmme.  Part  L  DesoripUve  BaUad,  *  Land  ho.'— Words  by  G.  P.  Morris  of  New  Tork." 
(Here  a  verse  was  introduced.)  "  This  song  is  intended  to  describe  the  Joy  of  passengers  after  a 
long  and  tedious  voyage  across  the  Atlantic  Descriptive  Scene,  < The  Dream  of  the  Reveller:' 
a  tempcfaaoe  song :  words  by  Charlee  Maekay.    Ballad :  <  Woodman,  spare  that  tree  :*  words  bj 
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were  stated.  The  bailding  called  Crosby  Hall  belongs  to  a  liter^urj 
institution,  and  contains  a  large  room  in  which  elocution  classes  meet 
periodically,  but  which,  at  other  times,  is  let  out  for  concerts  and  musical 
entertainments.  It  has  been  hired  for  recitations  intermixed  with  songs, 
and  for  performances  of  ventriloquy.  A  music  license  is  taken  out  for 
it,  under  stat.  25  G.  2,  c.  86.  When  the  defendant  performed,  the  E[all 
was  fitted  up  with  seats  for  an  audience,  and  a  platform  for  himself; 
there  was  no  scenery  or  characteristic  dress ;  the  defendant  accompanied 
himself  on  the  piano ;  and  his  exhibition  was  a  copy  of  the  plaintiff's. 

It  was  objected  on  behalf  of  the  defendant : 
♦9911       ^'  ^"^^  <^The  Ship  on  Fire,"  being  merely  a  song,  ^was  not 
-'  a  <<  musical  composition"  within  the  protecting  clause  (sect.  20) 
of  Stat.  5  &  6  Vict.  c.  45. 

2.  That  Crosby  Hall  was  not  a  « place"  «of  dramatic  entertainment" 
within  the  meaning  of  stat.  3  &;  4  W.  4,  c.  15,  s.  1,  referred  to  by  stat. 
5  &  6  Vict.  c.  45,  s.  20. 

3.  That,  assuming  "The  Ship  on  Fire"  to  be  a  "musical  composition" 
within  the  statutes,  the  plaintiff  ought  to  have  proved  (which  he  did  not) 
that  the  work  was  registered,  agreeably  «to  stat.  5  &;  6  Vict.  c.  45,  s. 
lS.(a) 

G.  P.  Morris.  Descriptare  eantatay '  The  Shipwreck/  third  time,  by  Alexander  Johnson,  Esquire. 
Descriptive  cantaU»  'The  Maniac :'  words  by  Monk  Lewis.  Song :  '  The  Boatman  of  the  Ohio  ^ 
a  national  American  or  Negro  melody.  Part  IE.  Descriptive  scena, '  The  Gambler's  Wife/  De« 
scriptive  song,  <  The  Newfoundland  Dog :'  words  by  F.  W.  N.  Bayley,  founded  upon  an  incident 
that  occurred  on  board  an  Bast  Indiaman  on  her  homeward  voyage  in  the  year  1841.  Song,  Tm 
afloat,  Fm  afloat'  The  Rover's  song :  words  by  Eliza  Cook.  Descriptive  scena» '  The  Ship  on 
Fire :'  words  by  Charles  Mackay,  Esquire.  This  scene  is  founded  upon  the  loss  of  the  <  Kent* 
East  Indiaman,  which  was  totally  destroyed  by  fire  in  the  Bay  of  Biscay.  Finale,  <  Come  along, 
my  Darling :'  a  national  American  or  Negro  melody." 

(a)  Stat  3  A  4  W.  4,  0. 15,  s.  1,  recites  the  copyright  act  54  O.  3,  o.  156,  and  declares  it  expe- 
dient to  extend  the  provisions  of  the  said  act  It  therefore  enacts :  "  That  from  and  after  th« 
passing  of  this  act  the  author  of  any  tragedy ,  comedy ,  play,  opera,  farce,  or  any  other  dramtnttie 
piece  or  entertainment,  composed,  and  not  printed  and  published  by  the  author  thereof  or  his 
assignee,  or  which  hereafter  shall  be  composed,  and  not  printed  or  published  by  the  author  thereof 
or  his  assignee,  or  the  assignee  of  such  author,  shall  have  as  his  own  property  the  sole  liberty  of 
representing,  or  causing  to  be  represented,  at  any  place  or  placee  of  dramatic  entertainmeng 
iphateoever,  in  any  part  of  the  United  Kingdom  of  Oreat  Britain  and  Ireland,  in  the  lelee  of  Jtfon, 
Jereey,  and  Onemaey,  or  in  any  part  of  the  British  dominiont,  any  such  production  as  aforesaid, 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  and  shall  be  deemed  and  taken 
to  be  the  proprietor  thereof;  and  that  the  author  of  any  such  production,  printed  and  published 
within  ten  years  before  the  passing  of  this  act  by  the  author  thereof  or  his  assignee,  or  which 
shall  hereafter  be  so  printed  and  published,  or  the  assignee  of  such  author,  shall,  from  the  time 
of  passing  this  act,  or  fh>m  the  time  of  such  publication  respectively,  until  the  end  of  twenty- 
eight  years  fVom  the  day  of  such  first  publication  of  the  same,  and  also,  if  the  author  or  authors, 
or  the  survivor  of  the  authors,  shall  be  living  at  the  end  of  that  period,  during  the  residue  of  his 
natural  life,  have  as  his  own  property  the  sole  liberty  of  representing,  or  causing  to  be  repre- 
sented, the  same  at  any  such  place  of  dramatic  entertainment  as  aforesaid,  and  shall  be  deemed 
and  taken  to  be  the  proprietor  thereof:  Provided  nevertheless,  that  nothing  in  this  act  oontained 
shall  prejudice,  alter,  or  afiect  the  right  or  authority  of  any  person  to  represent  or  eause  to  be 
represented,  at  any  plaoe  or  places  of  dramatic  entertainment  whatsoever,  any  such  prodaetion 
as  aforesaid,  in  all  cases  in  wfaieh  the  author  thereof  or  his  assignee  shall,  previously  to  the  psaa. 
ing  of  this  act,  have  given  his  consent  to  or  authorised  such  representation,  bat  that  soeh  sole 
liberty  of  the  author  or  his  assignee  shall  be  subject  to  such  right  or  authority." 

Sect  2  enacts :  "  That  if  any  person  shall,  daring  the  oontinuanee  of  saoh  sole  liberty  as  sfbt*- 
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*The  learned  Jadge  ovemiled  these  objectiomg,  reaerviDg  leave  r^AAo 
to  move  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit :  and  a  ^ 
verdict  was  given  for  the  ^plaintiff.     WaUon,  in  Trinity  Term,  r^ooo 
1847,  moved  for  a  rule  to  show  cause  why  there  should  not  be  a  *- 


eontniy  to  the  intent  of  tbii  aet,  or  right  of  the  author  or  his  auignee,  represent  or  cause 
to  be  represented,  without  the  consent  in  writing  of  the  author  or  other  proprietor  first  had  and 
obtained,  at  any  place  of  dramatie  enterfot amenf  within  ike  limitt  a/oretaidj  any  such  production 
as  aforeoud,  or  any  part  thereof,  every  such  offender  shall  be  liable  for  each  and  every  such  repre- 
sentation to  the  payment  of  an  amount  not  less  than  40«.,  or  to  the  full  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  ix^nry  or  loss  sustained  by  the  plaintiff  there- 
iromy  whichever  shaU  be  the  greater  damages^  to  the  anthor,"  So.,  ''to  be  recovered/'  Ae.,  "in 
any  eonri  having  jurisdiction  in  such  cases  in  that  part  of  the  said  United  Kingdom  or  of  the 
British  dominions  in  which  the  offence  shall  be  committed  •/'  and  where  the  sole  liberty  of  such 
scothor,  4a.,  shaU  be  snbjeet  to  such  right  or  authority  as  mentioned  in  sect  1,  it  sbaU  be  snflU 
eieni  for  the  pl^ntiff  to  state  that  he  has  such  sole  liberty,  without  stating  the  same  to  be  sub* 
jeet  to  such  right  or  authority,  4c. 

Stat  5  4  6  Vict.  c.  45,  extends  (sect  8)  the  duration  of  copyright  in  books,  and  makes  other 
regulations  on  the  subject  of  such  right  Sect  11  provides  for  the  keeinng,  at  Stationers^  Hall, 
ci  a  book,  wherein  may  be  registered,  as  after  enacted, ''  the  proprietorship  in  the  copyright  of 
books,  and  assignments  thereof,  and  in  dramatic  and  musical  pieces,  whether  in  manuscript  or 
otherwise,  and  licenses  affecting  sach  copyright" 

Sect  13  enacts :  "  That  after  the  passing  of  this  act  it  shall  be  lawful  for  (he  proprietor  of  copy- 
right in  any  book  hereto/ore  publithed,  or  in  any  book  hereafter  to  be  pubUahed,  to  make  entry  in 
the  registry  book  of  the  Stationers'  Company  of  the  titie  of  auoh  book,  the  time  of  the  first  pub- 
lication thereof,  the  name  and  place  of  abode  of  the  publisher  thereof,  and  the  name  and  place 
of  abode  of  the  proprietor  of  the  copyright  of  the  said  book,  or  of  any  portion  of  such  copy- 
right,*' in  the  form  given  by  a  schedule  (No.  3)  to  the  act,  on  payment  of  be,  4e. :  and  that  such 
proprietor  may  assign  his  interest  by  entry  in  the  said  book  of  registry. 

Sect  20  is  as  follows.  "  And  whereas  an  act  was  passed  in  the  third  year  of  the  reign  of  his 
late  Mi^esty,  to  amend  the  law  relating  to  dramatic  literary  property,  and  it  is  expedient  to  ex- 
tend the  term  of  the  sole  liberty  of  representing  dramatic  pieces  given  by  that  act  to  the  full  time 
by  this  act  provided  for  the  continuance  of  copyright :  and  whereas  it  is  expedient  to  extend  t» 
muneal  compoeition*  the  benefit  of  that  act,  and  aUo  of  thie  act ;  be  it  therefore  enacted,  That  the 
provisions  of  the  said  act  of  his  late  Bfi^esly,  and  of  this  aet,  ehaU  apply  to  mueieal  compoeitunUf 
and  that  the  sole  liberty  of  representing  or  performing,  or  causing  or  permitting  to  bo  represented 
or  performed,  any  dramatie  piece  or  mueieeU  eompoeition,  shall  endure  and  be  the  property  of  the 
aniJior  thereof,  and  his  assigns,  for  the  term  in  tiiis  act  provided  for  the  duration  of  copyright  in 
books;  and  the  proneiome  hereinbefore  enacted  in  respect  of  the  property  of  such  copyright,  and 
of  registering  the  same,  shall  apply  to  the  liberty  of  representing  or  performing  any  dramatlo 
piece  or  musical  composition,  as  if  the  same  were  herein  expressly  re-enacted  and  applied  thereto, 
aave  and  except  that  the  first  puUlc  representation  or  performance  of  any  dramatic  piece  or  musi- 
cal composition  shall  be  deemed  equivalent,  in  the  construction  of  this  act,  to  the  first  publication 
of  any  book :  Provided  always,  that  in  case  of  any  dramatic  piece  or  musical  composition  in  manu- 
aeript,  it  shall  be  sufficient  for  the  person  having  the  sole  liberty  of  representing  or  performing, 
cr  oaasing,"  4e.,  to  register  only  the  titie  thereof,  the  name  and  place  of  abode  of  the  author  or 
eompoeer  thereof^  the  name  and  place  of  abode  of  the  proprietor  thereof,  and  the  time  and  place 
of  its  first  representation  or  performance." 

beet  21  enacts :  **  That  the  person  who  shaU  at  any  time  have  the  sole  liberty  of  representing 
sncfa  dramatic  piece  or  musical  composition  shall  have  and  epjoy  the  remedies  given  and  provided 
In  the  said  act  of,"  4c.  (3  4  4  W.  4,  c.  15),  "during  the  whole  of  his  interest  therein,  as  fully  as 
if  the  same  were  re-«Dacted  in  this  act" 

Sect  24  enacts :  **  That  no  proprietor  of  copyright  in  any  book  which  shall  be  first  oub- 
lished  after  the  passing  of  this  act  shall  maintain  any  action  or  suit"  for  infringem^ni  of  the 
oopyright,  unless  he  shall  first  "have  caused  an  entry  to  be  made,  in  the  book  of  registry  of  the 
Stationers'  Company,  of  such  book,  pursuant  to  this  act :"  Provided  that  the  omission  to  register 
"  shall  not  affect  the  copyright  hi  any  book,  but  only  the  right  to  sue :"  '*  Provided  also,  thalf^ 
nothing  herein  contained  shall  prejudice  the  remedies  which  the  proprietor  of  the  eole  libertw^f 
reprteentiny  any  dramatic  piece  shall  have  by  virtue  of  the  act"  3  4  4  W.  4,  c.  15,  "  or  of  ^UB  act 
iltbongh  no  entry  shaU  be  made  in  the  book  of  registry  aforesaid." 
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nonsuit,  verdict  for  defendant,  or  a  new  trial.     He  also  moved  in 
*99Ai  *^^^^^^  ^^  judgment,  on  the  ground  that  the  plaintiff,  in  his  de- 

-^  claration,  claimed  <<the  sole  liberty  of  representing  and  perform- 
ing," &c.,  not  qualifjing  the  alleged  right  by  the  words  used  in  stat  8  k 
4  W.  4,  c.  15,  s.  1,  <<at  any  place  or  places  of  dramatic  entertainment" 
<<in  any  part  of  the  United  Kingdom,"  &c.,  "or  in  any  part  of  the 
British  dominions."  A  rule  nisi  was  granted.  In  last  Hilary  vacation 
and  Easter  term,(a) 

Talfourdy  Serjt.,  Loeke^  and  Wise  showed  cause.  As  to  the  first 
objection.  Assuming  the  plaintiff's  exhibition  to  be  nothing  more  than 
a  song,  it  is  protected,  as  a  « musical  composition,"  by  stat.  5  &;  6  Vict. 
c.  46.  Under  the  former  act,  8  &  4  W.  4,  c.  16,  the  sole  liberty  of  repre- 
senting was  given  (sect.  1)  to  the  author  of  any  <<  tragedy,  comedy,  play, 
opera,  farce,  or  any  other  dramatic  piece  or  entertainment."  Stat.  6  k 
6  Vict.  c.  46,  s.  20,  recites  that  <<it  is  expedient  to  extend  to  musical 
compositions  the  benefits"  of  this  and  the  former  act,  and  directs  that 
the  provisions  of  both  acts  shall  apply  to  <<  musical  compositions,"  and 
that  the  sole  liberty  of  representing,  &c.,  «any  dramatic  piece  or  musical 
composition"  shall  be  the  property  of  the  author.  By  the  interpretation 
clause,  sect.  2,  the  words  <<  dramatic  piece"  include  « tragedy,  comedy, 
MOK-y  V^^y>  opera,  farce,  or  other  scenic,  musical,  or  dramatic  "^cnter- 

-'  tainment."  The  framers  of  the  act,  when  adding,  to  a  term 
comprehending  all  these  subjects,  the  words  "musical  composition," 
must  have  intended  something  not  within  the  former  enumeration^  If 
the  words  "musical  composition"  exclude  musical  pieces  which  are  not 
"dramatic"  within  the  meaning  of  the  interpretation  clause,  the  benefits 
of  the  two  acts  are  not  extended  according  to  the  recital  of  sect.  20.  A 
song  is  a  musical  composition  in  the  strict  sense  of  the  term ;  and  the 
context  of  the  act  requires  that  that  construction  should  be  adhered  to. 
But,  further,  the  piece  in  question  is  dramatic.  It  depicts  passing  inci- 
dents by  their  effect  on  the  feelings  and  conduct  of  persons  who  are 
represented  speaking.  That  the  whole  is  expressed  in  music  makes  no 
difference ;  the  early  Greek  drama  was  musical  throughout ;  so  is  the 
modern  Italian  opera.  Nor  can  any  distinction  arise  from  the  want  of 
scenery  or  appropriate  dress :  an  oratorio  has  neither ;  yet  it  is  often 
dramatic.  Nor,  again,  is  it  material  that  no  second  person  performs.  'No 
one  would  have  suggested  that  Mr.  Matthews's  representations,  or  the 
readings  of  Shakspeare  by  Mrs.  Siddons  or  Mr.  Charles  Eemble,  were 
not  dramatic.    If  the  character  of  drama  were  denied  to  this  entertain- 

Sect  2,  an  interpretation  clause,  enaote  that  **  the  word  '  book'  ahall  be  eonstnied  to  mean  and 
inolade  every  yolume,  part,  or  diviaion  of  a  yolame,  pamphlet*  sheet  of  letter-press,  sheet  of  mosie, 
map,  chart,  or  plan  separately  pablished ;  and  that  the  words  '  dramatic  piece'  shall  be  eonstnied 
to  m<tei  and  include  every  tragedy,  comedy,  play,  opera,  farce,  or  other  scenic,  moaioal,  or  dra- 
matic entertainment" 

(a)  February  12th  and  April  15th,  1848;  before  Lord  DimfAir,  C.  J.,  Pattsbov  and  Eblb  Jf. 
WiflBTiua,  J.,  was  present  during  part  of  the  argument  on  the  latter  day. 
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ment,  the  objection  could  not  stop  short  of  requiring  all  the  ingredients 
of  a  play. 

Secondly,  Crosby  Hall  was  a  <<  place  of  dramatic  entertainment"  with- 
in the  meaning  of  stat.  3  &  4  W.  4,  c.  15,  sects.  1,  2.     It  became  so  for 
the  time,  if  a  dramatic  entertainment  was  ^rformed  there  publicly  and 
for  money.     The  latter  circumstance  is  pointed  at  by  sect.  2,  which  ena- 
bles the  aggrieved  party  at  his  option  to  recover  what  is  earned  by  the 
representation.     The  words  of  the  '*'act  are  quite  general;  <^  any  r^onr* 
place,"  &c.    If  the  legislature  had  contemplated  such  a  restric-  ^ 
tion  as  the  defendant  relies  upon,  they  would  probably  have  used  the 
words  <<  any  theatre,  or  place  licensed  for  the  performance  of  stage 
plays ;"  or  some  such  language  as  that  of  stat.  25  G.  2,  c.  36,  s.  2,  or  6 
k  7  Vict.  c.  68,  s.  2.     «<  Dramatic,"  as  one  of  the  words  describing  the 
uses  of  the  place,  must  be  construed  as  the  same  term  is  in  sect.  2  of 
Stat.  5  &  6  Vict.  c.  45.    It  was  clear  from  the  evidence  at  the  trial  that 
Crosby  Hall  was  in  truth  a  place  of  dramatic  entertainment.     The  ques- 
tion was  a  mixed  one  of  law  and  fact,  and  was  for  the  jury,  under  direc- 
tion from  the  learned  Judge ;  and  they  have  found  for  the  plaintiff. 
[Bale,  J.     I  stated  to  them  that  in  my  view,  it  was  such  a  place ;  but 
I  told  them  that  they  might  say  whether  in  their  opinion  it  was  so  or 
not.]     In  Russell  v.  Briant(a)  (an  action  for  causing  the  piece  now  in 
question  to  be  performed),  Wildb,  C.  J.,  directed  the  jury  in  a  similar 
manner,  as  to  a  representation  at  the  Horns  tavern  at  Kennington. 
TiNDAL,  G.  J.,  said,  in  Planch^  v.  Braham,  4  New  Ga.  17,  that  the  ques* 
tion  whether  a  particular  performance  <<  is  or  is  not  a  representation  of 
part  of  a  dramatic  production"  must  be  left  to  the  jury  as  matter  of  fact. 
In  moving  for  the  present  rule,  reference  was  made  to  Johnson's  defini- 
tion of  ((drama"  in  his  Dictionary:  (^a  poem  accommodated  to  action; 
a  poem  in  which  the  action  is  not  related,  but  represented."    But  the 
language  of  the  statutes  now  in  question  requires  the  performance  to  be 
not  "*(<  drama"  but  «  dramatic."    Lord  Bacon  (Advancement  of  n^^nn 
Learning,  book  ii.  Poesy),  divides  Poesy  into  <(  narrative,  repre-  ^ 
aentative,  and  allusive;"  and  considers  representative  poetry  to  be  ((an 
image  of  actions  as  if  they  were  present."     The  exhibitions  now  in  ques- 
tion are  of  that  kind ;  and  so  are  all  dramatic  representations.     Some 
portions,  at  least,  of  (( The  Ship  on  fire"  are  dramatic,  as  was  shown  in 
the  first  part  of  this  argument.    Whether  or  not  the  place  be  properly 
licensed  for  the  purpose  of  dramatic  representations  can  make  no  differ- 
ence to  the  plaintiff's  right  to  recover,  if  his  work  has  in  fact  been  made 
nse  of  in  such  a  place.    But,  further,  stat.  5  &  6  Vict.  c.  45,  s.  20,  gives 
the  sole  privilege  of  representing  or  performing,  (( or  permitting  to  be 
represented  or  performed,  any  dramatic  piece  or  musical  composition," 
wiUiout  any  reference  to  the  place  of  performance.    In  Russell  v.  Smith, 

(a)  Qvadhall  littingi  after  MiehMlmas  tenn,  1847.     The  eve  came  before  the  Court  of  Com- 
mon Pleas  on  motion  for  a  new  trial,  and  was  decided  in  Michaelmas  term,  1849. 
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15  Sim.  181,  a  case  between  the  present  partieB,  on  motion  to  disBolfv 
an  injunction  relating  to  the  song  now  before  the  Court,  Sir  L.  Shai>- 
WBLL,  y.  C,  noticed  the  omission,  in  the  late  act,  of  the  words  »  at  any 
place  or  places  of  dramatic  entertainment,"  which  occur  in  stat.  3  &;  4 
W.  4,  c.  15,  s.  1,  and  observed  that  ^  the  authors  of  musical  composi- 
tions were"  therefore  ^<  more  extensively  protected  than  the  authors  of 
dramatic  pieces  were."  Before  stat.  8  &;  4  W.  4,  c.  15,  the  author  of  a 
play  was  protected  against  the  printing,  but  not  against  the  representa- 
tion of  it,  by  wrongdoers;  Coleman  i;.  Wathen,  5  T.  R.  245:  that  act 
(sect.  2)  prohibited  the  representation  ^<  at  any  place  of  dramatic  enter- 
*2281  ^^^™^^^  within  the  limits"  mentioned  in  sect.  1,  but  did  not  pro- 
tect '^'musical  compositions :  then,  by  stat.  5  &;  6  Vict.  c.  45,  the 
priyilege  was  extended  to  musical  compositions,  and  the  limit  as  to  place 
omitted.  Sect.  21  of  this  act  incorporates  the  remedies  given  by  the 
preceding  statute,  but  without  reference  to  the  qualification  in  respect  of 
place. 

As  to  the  third  objection,  the  subject  <i  registration  is  the  copyright, 
not  the  exclusive  right  of  representation :  and  stat.  5  &  6  Vict.  c.  45,  s. 
24,  expressly  saves  to  the  proprietor  <<the  sole  liberty  of  representing 
any  dramatic  piece,"  enjoyed  by  virtue  of  stat.  3  &  4  W.  4,  c.  15,  "or 
of  this  act,"  although  no  entry  be  made  in  the  register.  The  earlier 
part  of  the  same  section,  making  registration  necessary  to  the  commence- 
ing  of  any  action  or  suit,  relates  only  to  eopyright  in  books.  The  Inter- 
national Copyright  Act,  7  &  8  Vict.  c.  12,  s.  6,  debars  authors  of  musical 
compositions,  as  well  as  of  books  and  dramatic  pieces,  from  the  benefits 
of  that  act  generally,  in  default  of  registration ;  but  that  is  done  by  express 
words. 

Lastly,  there  is  no  ground  for  arresting  judgment.  The  plaintiff  states 
his  privilege  as  it  is  stated  in  that  clause  (sect.  20)  of  stat.  5  &;  6  Vict, 
e.  45,  under  which  he  claims.  He  was  not  bound  to  introduce  any  qua- 
lifying words.  Stat.  5  &  6  Vict.  c.  45,  s.  21,  which  adopts  the  remedial 
provisions  of  the  former  act,  is  an  independent  clause.  [Lord  Dei^mait, 
C.  J.  Was  it  necessary  to  state  any  title  at  all,  in  this  form  ?  Or  would 
not  it  have  been  sufficient  to  allege  the  fact  which  gave  him  title  ?]  In 
Lee  t^.  Simpson,  3  Com.  B.  871,  where  the  action  was  grounded  on  stat. 
8  &  4  W.  4,  c.  15,  8.  2,  it  was  held  suffident  that  the  declaration  should 
Mog-]  follow  the  '*'words  of  the  act,  in  alleging  that  the  defendant  caused 
•  ^  the  plaintiff's  work  "to  be  represented  at  a  certain  place  of  dra- 
matic entertainment,"  though  the  defendant's  counsel  urged,  in  arrest  of 
Judgment,  that  the  representation  should  have  been  alleged  to  be  public. 
Wilde,  C.  J.,  said :  "  What  the  legislature  meant  in  the  statute,  the 
plaintiff  must  be  taken  to  have  meant  in  his  declaration."  Even  if  the 
present  objection  could  have  succeeded  at  an  earlier  period  of  the  case, 
it  cannot  prevail  after  verdict ;  Mackmurdo  v.  Smith,  7  T.  R.  518. 
Wataan  and  Jo%epk  Broum^  contrft.    The  Vice  Chancellor,  in  Bussell 
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V,  Smith,  15  Sim.  181,  gave  no  final  judgment,  but  continaed  the  kjnno- 
tion,  leaving  the  plaintiff  to  bring  his  action.     Then  as  to  the  first  two 
points  now  before  the  Court.    Before  stat.  8  &  4  W.  4,  c.  15,  the  author 
of  a  dramatic  piece  had  a  privilege  as  to  the  publication  of  copies,  but 
could  not  recover  against  any  one  performing  the  piece  without  authority. 
That  act  vested  in  the  author  the  sole  liberty  of  causing  it  to  be  repre- 
sented (<at  any  place  or  places  of  dramatic  entertainment"  in  the  United 
Kingdom,  &c.,  and  imposed  penalties  on  any  other  person  causing  such 
piece  to  be  represented  <<at  any  place  of  dramatic  entertainment  within 
the  limits  aforesaid.''    But  it  seems  by  Planch^  t^.  Braham,  4  New  Ga. 
17,  to  have  been  at  least  questionable  whether,  in  the  case  of  a  musical 
composition,  that  statute  fixed  any  direct  liability  on  a  person  pirating 
the  composer's  words  for  the  purpose  of  public  representation,  if  his  music 
also  were  not  used.     This  appears  to  have  been  a  reason  for  introducing 
Beet.  20  of  stat.  5  &  6  Vict.  c.  45,  which  effects  '*'two  objects :  r^toon 
auiezing  both  to  dramatic  pieces  and  to  musical  compositions  the  ^ 
privilege  of  copyright  as  extended  in  point  of  duration  by  that  act,  and 
applying  to  both  the  earlier  provisions  of  the  statute  with  respect  to 
copyright  and  to  the  duty  of  registration.    Sect.  21  gives  to  the  possessor 
of  each  kind  of  property  the  remedies  prorided  by  stat.  8  &  4  W.  4,  c.  15, 
as  fully  as  if  they  were  re-enacted.    It  is  clear  on  comparison  of  the 
enactments,  and  on  reference  to  their  history,  that  the  legislature  did  not 
contemplate  musical  compositions  in  the  widest  sense,  but  those  only 
which  were  of  a  dramatic  character,  and  performed  at  such  places  of  dra- 
matic entertainment  as  are  m^itioned  in  the  preceding  statute.     The  act 
of  Victoria  merely  brings  musical  compositions  within  the  operation  of 
stat.  8  &  4  W.  4,  c.  15,  for  the  purpose  of  protection  ;  and  the  provisions 
of  that  act  cannot  attach  unless  the  <<  composition"  mentioned  in  the  later 
act  has  the  same  dramatic  character  as  the  «  piece"  or  ^<  entertainment" 
spoken  of  in  the  earlier.    It  must  be  such  a  work  as  is  exhibited  at  a 
<< place  of  dramatic  entertainment."    According  to  the  argument  for  the 
plaintiff,  no  kind  of  music  would  be  beyond  the  purview  of  stat.  5  &  6 
Vict.  c.  45,  even  if  it  were  a  song  played  and  sung  at  a  private  house. 
But,  undoubtedly,  the  intention  is  merely  to  prevent  one  man  from  traf- 
ficking in  another's  work  by  exhibiting  it  in  public  for  profit.     It  is 
argued  on  the  other  side  that  the  words  "musical  or  dramatic  entertain- 
ment," in  the  interpretation  clause  (sect.  2)  of  stat.  5  &  6  Vict.  c.  45, 
exhaust  every  kind  of  musical  performance,  so  as  to  leave  no  distinct 
meaning  to  the  words  "musical  composition"  in  sect.  20,  unless  they  sig- 
nify a  bare  song.     But  the  words  "musical  entertainment"  are  often  and 
properly  used  in  announcing  dramatic  works  of  which  music  is  an  r^oof 
adjunct,  but  which  have  a  character  independent  of  it,  as  The  '- 
Beggar's  Opera  and  The  Duenna.   [Erle,  J.  Why  should  the  legislature 
have  intended  to  protect  these  rather  than  oratorios  and  other  strictly 
musical  works  ?]    Perhaps  because  their  success  depends  more  on  the> 
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atrical  exhibition  (with  which  unauthorized  exhibitions  would  interfere), 
and  not  so  much  on  publication  of  the  music.     The  terms  «<  dramatic 
piece"  and  '^  musical  composition"  continually  occur  together  in  the  act 
of  Victoria :  and,  by  sect.  20,  the  fact  equivalent  to  first  publication  (for 
the  purpose  of  dating  the  commencement  of  privilege)  is  <«  the  first  public 
representation  or  performance"  of  the  musical  composition  as  well  as  of 
the  dramatic  piece.     Then  it  is  argued  that,  if  the  musical  work  must,  by 
the  statute,  be  dramatic,  this  production  is  so  in  its  own  nature,  and  that 
Crosby  Hall,  where  it  is  performed,  is,  for  the  time  at  least,  a  place  of 
dramatic  entertainment.     But,  as  to  the  character  of  the  song,  it  is  not 
dramatic  merely  because  it  expresses  feelings  appropriate  to  the  several 
subjects  touched  upon.    All  songs  are  intended  to  do  so;  but  the  charac- 
teristic feature  of  drama  (as  the  name  imports)  is  action,  not  related  but 
represented.    Johnson,  in  his  Dictionary  («<  Drama"),  lays  this  down  ; 
and  Lord  Jeffrey,  in  one  of  his  Essays,(a)  observes  that  <<a  drama  is  not 
merely  a  dialogue,  but  an  action."     A  reading  of  Shakspeare,  or  of  a 
novel,  may  move  various  passions ;  but  it  is  not  therefore  a  dramatic  per- 
formance.    The  mere  setting  up  of  a  stage  cannot  give  that  character, 
^aom  where  there  is  neither  scenery,  appropriate  dress,  '''nor  other  actor 
^  than  a  person  sitting  at  a  piano.     The  song  in  question  is  more 
narrative  than  dialogue.    As  to  the  place,  it  appeared  in  evidence  that 
Crosby  Hall  was,  properly,  a  kind  of  lecture  room.     If,  however,  it  is  a 
place  of  public,  it  is  not  a  place  of  dramatic,  entertainment.     [Pattbson, 
J.     The  plaintiff  contends  that  the  place  is  so,  if  the  performance  is  dra- 
matic.    He  would  say  that  the  street  where  Punch  is  performed  is,  for 
the  time,  a  place  of  dramatic  entertainment.]    Even  that  argument  fails 
here,  if  it  has  been  rightly  contended  on  the  defendant's  part  that  the 
performance  is  not  dramatic  in  itself.     Places  of  musical  entertainment 
are  subject  to  a  statute  law  (25  G.  2,  c.  36)  quite  distinct  in  its  nature 
and  details  from  that  contained  in  stats.  10  G.  2,  c.  28,  28  6.  3,  c.  30, 
and  other  more  recent  acts,  which  regulate  places  appropriated  to  the 
drama.     Under  the  Police  Act,  2  &  3  Vict.  c.  47,  s.  46,  the  police  may 
enter  any  house  or  room,  used  for  stage  plays  or  dramatic  entertainments 
and  not  being  a  licensed  theatre,  into  which  admission  is  obtained  for 
money,  and  take  into  custody  the  persons  found  there  without  lawful 
excuse.     No  such  power  could  be  exercised  over  a  concert  room.     The 
meaning  of  the  term  <«  entertainment  of  the  stage,"  in  stat.  10  G.  2,  c. 
28,  s.  2,  was  discussed,  and  a  limited  construction  given  to  it,  in  Bex  i^. 
Handy,  6  T.  R.  286,  which  explained  Gallini  v.  Laborie,  5  T.  B.  242. 

The  failure  in  proof  of  registration  defeats  the  plaintiff's  claim,  if 

otherwise  valid.     The  first  clause  of  stat.  5  &  6  Vict.  c.  45,  s.  24,  men«> 

tions  only  « copyright  in  any  book;"  but,  by  sect.  20,  the  provisions  of 

^QQ„-  this  statute  as  to  property  in  the  copyright  of  books,  '''and  as  to 

-^  registration,  are  extended  to  the  « liberty  of  representing  or  per* 

(a)  RoTiow  of  Lord  Byron'i  Swdanapiliu.    JESMoyi^  toL  ii.  p.  98. 
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forming"  <<  any  dramatic  piece  or  musical  composition."  The  saving 
proTiso  of  sect.  24  applies  to  "any  dramatic  piece;"  but  this,  and  the 
term  « musical  composition,"  always  appear  as  distinct  in  the  prior  sec- 
tions, 20,  21,  and  22.(a)  By  the  interpretation  clause,  s.  2,  <<  dramatic 
piece''  is  to  be  constmed  as  including  every  (<  musical  or  dramatic  enter- 
tainment:" but  it  has  already  been  pointed  out  that  these  words  do  not 
apply  to  a  mere  musical  performance ;  the  entertainment  must  be  of  a 
like  nature  with  those  named  just  before,  « tragedy,  comedy,  play,  opera, 
farce." 

Lastly,  the  unqualified  assertion  of  right  in  the  declaration  is  ground 
for  arresting  the  judgment.  In  Lee  v.  Simpson,  8  G.  B.  871,  no  objec- 
tion was  made  to  the  manner  of  alleging  the  right ;  and  the  declaration 
stated  facts  from  which  the  plaintiff's  exclusive  right  of  representation, 
as  given  by  stat.  8  &  4  W.  4,  c.  15,  would  follow,  namely,  that  he  <<was 
the  author  of,  and  did  compose,  a  certain  dramatic  entertainment,"  &c., 
and  "was  and  still  is  the  proprietor  thereof."  Here  no  such  averments 
are  made ;  the  declaration  does  not  state  that  any  person  is  author  or 
assignee ;  and  it  claims  a  right  different  from  that  given  by  the  statute, 
namely,  to  prevent  any  person  from  performmg  the  song  in  any  place. 
In  Mackmurdo  v.  Smith,  7  T.  B.  518,  the  declaration  contained  allega- 
tions bearing  out  the  plaintiff's  claim,  and  which  could  not  have  been 
supported  at  the  trial  without  proof  of  the  particular  fact  the  omission 
of  which  raised  the  objection  to  the  count :  that  objection,  therefore, 
&fled,  after  '^'verdict.  Here  the  plaintiff  makes  no  allegation  r-^oo4 
which  would  demand  proof,  at  the  trial,  of  such  circumstances  as  ^ 
confer  the  sole  liberty  of  representation  according  to  the  statute  of  Vic- 
toria. The  words  << contrary  to"  «the  statutes  in  such  case,"  &c.,  do  not 
aid  the  defect.  Our.  adv.  vult. 

Lord  Denmak,  G.  J.,  in  this  term  (May  80th),  delivered  the  judgment 
of  the  Gourt. 

This  action  was  brought  for  performing  a  musical  composition,  of  which 
the  plaintiff  was  the  composer,  at  Grosby  Hall.  At  the  trial  the  Judge 
was  taken  to  have  directed,  and  the  jury  to  have  found,  such  matters  as 
were  requisite  for  maintaining  the  plaintiff's  case,  liberty  being  reserved 
to  the  defendant  to  move  to  reverse  that  decision.  And  the  defendant 
has  since  contended  before  us :  1.  That  stat.  5  &  6  Vict.  c.  45,  by  enact- 
ing that  the  provisions  of  stat.  8  &  4  W.  4,  c.  15,  shall  apply  to  musical 
compositions,  extends  only  to  the  performance  of  musical  compositions  in 
places  of  dramatic  entertainment ;  and  that  Grosby  Hall  was  not  such  a 
place :  and,  2.  That  the  musical  compositions  to  be  protected  were  those 
composed  for  performance  with  dramatic  pieces,  the  composition  in  ques- 
tion being  not  in  that  class. 

It  is  not  necessary  for  us  to  decide  whether  the  statute  is  to  be  so 

(a)  Soet  23  is  a  ebmo  (not  otherwifa  mftterial)  m  to  ■irignmwt  of  tiio  eopTrighi  ia  m  book 
ooBtrining  ft  "dxamatio  pfooo  or  muloftl  oomyofltiloii.* 
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reBtrioted  in  respect  of  the  compositions  and  places  of  performance  com^ 
prised  within  it,  because  we  are  of  opinion  both  that  <<The  Ship  on  Fire" 
was  a  dramatic  piece,  and  that  Crosby  Hall  became,  upon  the  occasion 
of  this  performance,  a  place  of  dramatic  entertainment  within  the  mean- 
ing of  these  statutes.  It  was  proved  that  bills  had  been  issued  by  the 
^tOQ^n  '^'defendant,  announcing  a  yocal  entertainment,  with  the  price  of 
^  tickets  of  admission,  and  giving  the  programme  of  the  two  parts 
of  the  performance.  Of  the  six  particulars  in  the  first  part,  The  Dream 
of  the  Reveller  and  The  Shipwreck  are  named  <<  descriptive  scena/'  and 
The  Maniac  a  <<  descriptive  cantata."  Of  the  five  particulars  in  the  second 
part,  The  Gambler's  Wife  and  the  Ship  on  Fire  are  named  <<  descriptive 
scena."  The  Hall  was  prepared  with  seats  for  the  audience,  and  a  stage 
for  the  performer;  and  the  defendant,  without  scenes  or  appropriate 
dresses,  accompanied  his  sin^ng  with  a  piano,  and  gave  considerable 
expression  to  the  matters  described.  The  song  in  question  is  stated  in 
the  bill  to  be  founded  on  the  loss  of  The  Kent  by  fire  in  the  Bay  of 
Biscay.  It  represents  a  storm  at  sea,  the  burning  of  the  ship,  and  an 
escape  by  boat  to  another  ship,  and  so  a  safe  return  to  land.  It  moves 
terror  and  pity  and  sympathy,  by  presenting  danger  and  despair  and  joy, 
and  maternal  and  conjugal  affection.  A  witness  of  great*  experience  in 
publbhing  music  deposed  that  this  was  considered  a  dramatic  song,  and 
published  with  the  title  of  a  dramatic  and  descriptive  song ;  and  there 
was  no  evidence  that  any  one  considered  it  not  dramatic.  Thus  the 
nature  of  the  production  places  it  rather  in  the  representative  than  the 
narrative  class  of  poetry,  according  to  Lord  Bacon's  division(a)  of  dra- 
matic from  epic ;  and  the  evidence  states  it  to  be  known  as  dramatie 
among  those  who  are  conversant  with  such  things. 

If  the  interpretation  clause  of  stat.  5  &  6  Vict.  c.  45,  be  referred  to, 
the  second  section  declares  that  << dramatic  piece,"  within  that  act, 
*9<lfii  ^^®^^^®^  "tragedy,  comedy,  *play,  opera,  farce,  or"  any  "other 
-'  scenic,  musical,  or  dramatic  entertainment."  These  words  compre- 
hend any  piece  which  could  be  called  dramatic  in  its  widest  sense ;  any 
piece  which,  on  being  presented  by  any  performer  to  an  audience,  would 
produce  the  emotions  which  are  the  purpose  of  the  regular  drama,  and 
which  constitute  the  entertainment  of  the  audience.  They  comprehend, 
therefore,  the  production  in  question;  the  nature  of  Which  in  this  respect 
was  above  pointed  out.  In  holding  this  production  to  be  a  dramatic 
piece  we  give  effect  to  the  intention  of  the  legislature  as  we  collect  it 
from  the  series  of  statutes  relating  to  literary  property,  namely,  to  give 
to  authors  the  profits  from  the  publication  of  then*  works.  After  the 
decision  of  Murray  v.  EUiston,  5  B.  ft  Aid*  657,  it  seems  to  have  been 
considered  that  publication  to  an  audience  was  not  within  the  provision 
of  the  acts  relating  to  copyright ;  cionSequ^^tiy  stat.  8  &  4  W.  4,  c.  15, 
was  passed,  and,  in  respect  to  dramatic  literary  property,  gave  to  authors 

(a)  AdTMionnoai  of  LcttMlag^bOik^  PMsjl 
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the  profits  arising  firom  pablicaf  ion  by  representing  the  piece  on  the  stage. 
As  there  appears  no  reason  for  favouring  one  kind  of  literary  property 
more  than  another,  it  is  probable  that  thiis  protection  was  intended  for 
all  productions  adapted  to  this  mode  of  publication.  Now  the  use  of  the 
production  in  question,  both  by  the  plaintiff  and  the  defendant,  shows 
thftt  it  is  so  adapted,  and  is  supposed  to  be  profitable  to  those  who  so 
publish  it.  The  absence  of  scenes  and  appropriate  dresses  and  a  regular 
theatre  has  been  urged  for  the  defendant.  But  we  should  take  away  a 
part  of  the  protection  conferred  on  authors  if  we  held  that  there  could  be 
no  public  '^'representation  without  these  accompaniments.  Upon  ^^007 
the  whole,  therefore,  we  are  of  opinion  that  The  Ship  on  Fire  was  ^ 
a  dramatic  piece  within  the  meaning  of  this  statute. 

It  follows  that,  as  Crosby  Hall  was  used  for  the  public  representation 
for  profit  of  a  dramatic  piece,  it  became  a  place  of  dramatic  entertain- 
ment for  the  time  within  the  statutes  now  in  question.  The  use  for  the 
time  in  question,  and  not  for  a  former  time,  is  the  essential  fact.  As  a 
regular  theatre  may  be  a  lecture  room,  dining  room,  ball  room  and  con- 
cert room  on  successive  days,  so  a  room  used  ordinarily  for  either  of 
those  purposes  would  become  for  the  time  being  a  theatre,  if  used  for  the 
representation  of  a  regular  stage  play.  In  this  sense,  as  The  Ship  on 
Fire  was  a  dramatic  piece  in  onr  view,  Crosby  Hall,  when  used  for  the 
public  representation  and  performance  of  it  for  profit,  became  a  place  of 
dramatic  entertainment. 

In  thus  deciding,  we  do  not  declare  that  the  defendant's  performances 
at  Crosby  Hall  were  unlawful  without  a  theatrical  license  within  stat.  6 
&  7  Yict.  c.  68 :  and,  as  to  this,  we  would  remark  that  the  generic  term 
in  the  statute  is  <<  stage  play,"  whereas  in  stat.  5  &  6  Vict.  c.  45,  it  is 
"dramatic  piece;"  and  there  is  some  difference  in  the  interpretation 
given  of  these  terms  in  the  respective  statutes :  and  also  that  the  purview 
of  the  last  statute  is  the  maintenance  of  good  order  by  the  police,  and 
that  of  the  first  is  compensation  to  composers  by  securing  literary  pro- 
perty. 

It  was  further  contended  that  this  action  would  not  lie  because  the 
plaintiff's  right  was  not  registered;  and  stat.  5  k  6  Vict.  c.  45,  s.  24, 
was  relied  on,  which  enacts  that  no  proprietor  of  the  copyright  in  any 
book  *shall  sue  for  infringement  unless  he  shall  be  registered;  r-Moa 
and  provides  that  this  shall  not  extend  to  the  proprietor  of  the  ^ 
sole  representing  of  a  dramatic  piece.  The  answer  is:  First,  that  the 
prohibition  relates  only  to  copyright  of  books,  and  does  not  comprise  the 
sole  liberty  of  performing  a  musical  composition ;  Secondly,  if  it  did,  the 
proyiso  would  except  it ;  for  the  proviso  excepts  the  sole  liberty  of  rep* 
resenting  dramatic  pieces,  and  section  20  applies  to  musical  compositions 
the  provisions  of  stat.  8  &  4  W.  4,  c.  15,  and  of  this  act;  an  exception, 
therefore,  in.  favour  of  the  sole  representation  of  a  dramatic  piece  is 
extended  to  the  perfonociBnce  of  »  musical  composition;  Thirdly,  the 
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enactment  in  section  20  does  not  assist  the  defendant ;  for  by  that  the 
provisions  therein  «  before  enacted/'  in  respect  of  the  property  of  copy- 
right and  registering  the  same,  are  applied  to  the  representation  of  dra» 
matic  pieces  and  musical  compositions:  but  this  of  course  does  not 
comprise  the  proyisions  therein  after  enacted,  viz.  by  section  24. 

The  rule  of  the  defendant  is  therefore  discharged. 

With  respect  to  the  motion  in  arrest  of  judgment  on  the  ground  that 
the  plaintiff  has  claimed  too  large  a  right  in  his  declaration,  we  are  of 
opinion  that,  as  he  has  followed  the  words  of  the  20th  section  of  stat  5 
&  6  Vict.  c.  45,  which  gives  the  right,  the  declaration  is  sufficient. 
Whatever  the  act  means  by  the  words  used  in  that  section,  the  plaintiff 
means  the  same  by  his  declaration ;  as  was  said  by  the  Court  in  deli 
vering  the  judgment  in  the  case  of  Lee  v,  Simpson,  8  C.  B.  883. 

Rule  discharged. 


*239]  *The  QUEEN  v.  The  Treasurer  of  OSWESTRY.    May  26. 

On  a  oonyiotion  of  forgery,  the  trial  taking  plaoe  in  the  eountj  of  8.,  bat  the  material  aets  appear- 
ing to  hare  been  done  partly  in  the  oonnty  of  D.  and  partly  in  the  borongb  of  0.  in  coonty  8^ 
which  boroagh  had  its  own  rate  in  the  nature  of  a  oonnty  rate,  the  Judge  of  assize  made  ab 
order  upon  the  borough  treasurer,  nnder  stat  7  0.  4,  e.  64,  s.  25,  for  payment  of  the  proseeutor'a 
costs.  The  order  was  not  disputed  during  the  assises.  The  borough  afterwards  contesting  i^ 
and  a  mandamus  being  moved  for: 

Held  that  the  Judge's  order  was  oonolusive.    And 

That  a  mandamus  might  issue  to  enforce  the  payment 

Per  Lord  DEmcAx,  C.  J.,  and  Pattbbov,  J.  Assuming  thai  the  validity  of  the  order  could  h% 
inquired  into,  it  was  rightly  made. 

A  RULB  nisi  was  obtained  for  a  mandamus  calling  upon  the  Treasurer 
of  the  borough  of  Oswestry,  in  Shropshire,  to  pay  the  prosecutor's  costs, 
and  the  expenses  of  his  witnesses,  in  a  case  of  Regina  v,  Hajward  and 
others,  according  to  an  order  of  Pollock,  C.  B.,  made  at  the  Salop  Lent 
Assizes,  1846. 

It  appeared,  by  the  affidavits  in  support  of  the  rule,  that  Hayward 
and  others  were  indicted  at  the  above-named  assizes  (March,  1846),  on 
the  prosecution  of  Joseph  Bassett,  for  forging  the  will  of  Sarah  Jones, 
deceased,  and  were  convicted;  and  that  immediately  afterwards  an  order 
was  made  <<by  the  Court,"  signed  by  Mr.  Bellamy,  the  clerk  of  assize, 
requiring  the  treasurer  of  the  stock  of  the  borough  of  Oswestry  to  pay 
the  prosecutor  and  his  witnesses  their  costs.  The  borough  of  Oswestry 
does  not  contribute  to  the  county  rate,  but  raises  a  rate  of  the  same 
nature  within  itself,  which  is  applicable  to  the  costs  of  prosecutions  for 
offences  committed  within  the  borough.  The  treasurer  did  not  pay 
according  to  the  order :  and  the  town-clerk,  under  the  direction  of  the 
council,  wrote  a  letter  on  the  subject  to  Mr.  Bellamy,  but  received  no 
answer,  in  consequence  of  Mr.  Bellamy's  iUnesa^  and  his  death  which 


12  AD0LPHU8  ft  ELLIS.    N.  8.  289 

Bliortly  followed.  The  town-clerk  then  (May  18th,  1847),  by  direction 
of  the  council,  wrote  to  the  Lord  Chief  Baron,  stating  the  circumstanceB, 
and  snbmittbg  to  his  Lordship  that  the  '^'costs  ought  to  be  paid  r^oAn 
by  the  county,  and  not  by  the  borough.  The  Lord  Chief  Baron  '- 
answered  that  he  had  no  power  to  interfere,  his  authority  having  ceased 
with  the  commission  under  which  he  had  acted. 

The  grounds  on  which  the  council  of  the  borough  disputed  their  lia- 
bility appeared  by  the  affidavits  to  be  as  follows.     Sarah  Jones  resided 
at  a  place  called  Qobowen,  in  the  parish  of  Whittington,  Shropshire, 
which  is  not  within  the  borough  of  Oswestry.   Hayward  was  her  relation 
by  marriage,  and  lived  with  her  at  the  time  of  her  death.     On  her  de^ 
cease  he  left  the  house,  taking  with  him  her  title-deeds  to  his  own  house, 
which  was  at  Llanyblodwell  in  Shropshire,  and  not  within  the  jurisdic- 
tion of  the  borough  magistrates.     He  was  apprehended  at  Llanyblod- 
well, where  he  had  had  the  forged  will,  but,  before  his  apprehension,  he 
had  brought  the  will  to  Oswestry,  and  sent  it  to  St.  Asaph  for  probate. 
In  the  information  and  warrant,  the  offence  was  charged  to  have  been 
committed  at  Llanyblodwell  parish  in  the  county  of  Salop.     Hayward, 
and  two  other  persons  implicated  in  the  charge,  were  brought  before 
magistrates  of  the  county,  who  took  the  examinations,  and  committed 
the  prisoners  to  the  county  gaol,  the  commitment  charging  the  offence 
to  have  been  committed  in  the  county.    At  that  time  there  was  no  evi- 
dence as  to  the  place  in  which  the  will  had  been  written  or  the  signatures 
affixed,  except  that  one  signature,  as  of  a  witness,  appeared  to  have 
been  subscribed  at  Wrexham  in  Denbighshire.    The  indictment  laid  the 
offence  as  committed  in  the  parish  of  Whittington,  Shropshire,  in  which 
county  Hayward  was  apprehended.(a) 

*By  the  evidence  at  the  trial,  as  stated  by  the  affidavits  in  op-  pMA-i 
position  to  the  rule,  it  appeared  that  the  forgery  was  carried  into  '- 
effect  in  different  places,  the  first  step  being  the  removal  of  the  title- 
deeds  from  Whittington  to  Llanyblodwell  (both  in  the  county,  not  the 
borough),  with  the  intention  of  having  the  will  prepared  from  them.  The 
body  of  the  will  appeared  to  have  been  written,  and  the  supposed  mark 
of  the  testatrix,  and  signature  of  the  first  witness,  affixed,  in  the  borough 
of  Oswestry :  the  second  signature  was  added  at  Wrexham  in  Denbigh- 
shire, where  one  of  the  prisoners  resided  at  the  time  of  his  apprehension. 
No  special  application  respecting  the  order  for  costs  was  made  to  the 
Lord  Chief  Baron  during  the  assizes.  The  prosecutor  and  witnesses 
were  bound  over  by  magistrates  of  Shropshire  to  give  evidence  of  an 
offence  stated  by  the  recognisances  to  have  been  there  committed. 

Janus  P.  WUde  now  showed  cause.  Stat.  7  G.  4,  c.  64,  s.  24,  directs 
that  the  order  for  payment  of  costs  to  prosecutors  and  witnesses  shall, 
except  in  the  cases  after  provided  for,  be  made  upon  the  treasurer  of  the 
county,  riding,  or  division  in  which  the  offence  <<  shall  have  been  com- 

(•)8Mtlrt  Ue.4Alir.4,o.S6^«.24.    (VoiiMyAffi) 
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mitted,  or  shall  be  sappoBcd  to  hare  been  committed/'  Here  the  offence, 
if  not  committed,  was  supposed  to  have  been  committed,  in  the  countj; 
and  the  exception,  in  sect.  25,  referring  to  cases  where  the  fact  occurs 
in  towns  and  places  not  contributing  to  the  county  rate,  does  not  apply. 
[Lord  Denmak,  0.  J.  The  order  here  was  the  act  of  the  Court.]  Of 
the  clerk  only.  [Lord  Denmak,  G.  J.  You  omitted  to  call  it  in  ques- 
tion till  the  Judge's  commission  had  expired.     Colbbidge,  J.    Perhaps 

*9A9l  ^^  ™^^  ^^  ^^^^  ^^^^  ^^  "^indictment  would  lie  for  disobeying  the 
-'  order,  so  that  a  mandamus  is  unnecessary.] 

Lord  Denman,  0.  J.,  here  called  upon  Tomlinaonj  who  supported  the 
rule,  to  state  if  there  was  any  instance  in  which  this  Court  had  made 
itself  ancillary  to  another  by  issuing  a  mandamus  to  enforce  such  an 
order.  [Tomlinson.  Rex  v.  Jeyes,  8  A.  &  E.  416,  seems  to  be  an  autho- 
rity against  the  practice :  but  the  point  was  reconsidered  in  Regina  r. 
Clark,  5  Q.  B.  887 ;  and  a  majority  of  the  Court  there  seemed  to  be  of 
opinion  that,  when  sufficient  ground  was  laid,  a  mandamus  might  issoe 
to  enforce  an  order  for  costs  made  at  the  assizes.)  [Coleridge,  J.  That 
was  under  sect.  96  of  the  Highway  Act,  6  4;  6  W.  4,  c.  50.] 

Wildej  in  continuation.  It  cannot  be  insisted  here  that  the  forgeiy 
was  in  fact  committed  in  the  borough ;  for  there  was  no  complete  for- 
gery till  the  attestation  of  the  second  witness  was  added ;  and  that  was 
done  in  Denbighshire.  And  throughout  all  the  proceedings  down  to  the 
time  of  trial  the  crime  was  «  supposed"  to  have  been  done  partly  in  Salop. 
Now,  by  Stat.  7  G.  4,  c.  64,  s.  12,  if  an  offence  is  committed  partly  in 
one  county  and  partly  in  another,  it  may  be  tried  in  either :  the  analogy 
of  that  provision  extends  to  sect.  24 ;  and,  if  the  offence  is,  or  is  sap- 
posed  to  have  been,  partly  committed  in  one  county  and  partly  in  an- 
other, and  it  is  tried  in  one  of  the  two,  the  order  for  costs  may  be  made 
upon  the  treasurer  of  that  county.  There  could  be  no  order  here  upon 
♦94. <n  ^^®  treasurer  of  Denbighshire.  [Eble,  J.  If  it  appeared  that, 
-'  *in  fact,  the  whole  offence  was  done  in  Oswestry,  your  suppoei* 
tion  could  not  arise.  Coleridge,  J.  There  is  no  supposition  when  the 
fact  is  known.]  That  remark  does  not  apply  to  the  present  case.  And, 
when  the  acts  constituting  a  crime  are  divided  between  two  counties,  and 
neither  can  be  precisely  fixed  upon  as  that  in  which  the  crime  was  done, 
It  may  well  be  a  supposition  that  the  offence  took  place  in  either. 

Tomlinsanf  contrd>.  There  was  no  evidence  of  any  material  act  com- 
mitted in  the  county  of  Salop,  except  in  Oswestry.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  think  this  order  was  rightly  made.  Such  an 
order  might  be  directed,  under  sect.  24,  to  the  treasurer  of  a  county, 
riding,  or  division,  in  which  an  offence  was  committed  or  supposed  to  be 
committed,  or  to  have  been  partly  committed :  and,  by  analogy,  it  may 
be  issued,  under  like  circumstances,  to  the  treasurer  of  a  place  within 
4he  exception  of  sect.  25.    But  I  think  we  ought  not  to  canvass  this 
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mate.  It  is  safficient  that  the  Judge,  having  jurisdictioii,  has  made 
the  order. 

Pattbson,  J.  I  am  of  the  same  opinion  on  the  last  point :  but  I  also 
think  that,  on  the  facts  before  us,  the  order  was  quite  right.  The  oflfence 
appears  tp  have  been  committed  partly  in  Shropshire  and  partly  in  Den- 
bigbhire.  The  case,  then,  was  rightly  tried  in  Shropshire,  because  the 
offeDce,  for  the  purpose  of  trial,  was  as  if  it  had  been  wholly  committed 
in  that  comity.  But  in  what  part  of  the  county  ?  No  act  appeared  to 
have  been  done  in  any  part  but  Oswestry.  Then,  as  between  the  county 
and  Oswestry,  for  the  purpose  of  this  *order,  the  offence  was  one  r^oAA 
committed  in  Oswestry :  and  the  order  was  correctly  made.  ^ 

CoLSBiPOB  and  Erle,  Js.,  concurred.  Rule  absolute. 


DOE,  on  the  demise  of  GARDNER,  v.  KENNARD. 

A  Ictae  of  kad  by  indenture  contained  thia  oIaqm,  foUowing  eovenants  to  repair,  pay  rent,  Ac 
'^iVoTided  nevertheleaa,  thai  in  caae  M."  (the  lessor)  **  shall  at  any  time  be  desirous  of  having 
my  part  o/  the  §^id  piece  of  land  delirered  up  to  him,  and  of  such  his  desire  shall  give  three 
Qsiendar  months'  notice  to  C."  (the  lessee),  "then,  at  the  expiration  of  such  notice,  he,  the  said 
C^  doth  hereby  coTenant  peaceably  to  surrender  up,  and  that  the  sud  M.  shall  and  may  take 
peaeeable  poesetston  of,  such  part  or  parts  of  the  said  land  sa  shall  be  mentioned  in  such  notice; 
ie  tie  mid  M.  paying  to  the  said  C.  a  reasonable  compensation  in  respect  of  the  moneys  which 
nsj  haye  been  laid  out  by  C.  in  improving  ike  condition  of  eo  much  of  the  eaid  piece  of  land  as 
ibsll  be  so  given  up :  and  then  and  from  thenceforth  the  rent  reserved  by  this  indenture  shall 
be  reduced,"  Ac  (in  proportion  to  the  land  given  up) ;  **  and  tiie  remainder  of  the  said  land 
ihsll  be  held  by  C.  at  such  reduced  rent,  and  M.  shall  have  the  same  powers  and  remedies  in 
sll  respects  as  if  this  lease  had  originally  been  granted  at  such  reduced  rent :  and  all  the  cove- 
nants, clauses,  Ac,  herein  contained,  shaU  be  as  valid  for  so  much  of  the  demised  land  as  shall 
not  be  included  in  such  notice  as  if  the  reduced  rent  had  been  the  original  rent,  and  the  land 
originsUy  demised  had  been  the  land  not  included  in  such  notice.'' 

Held  tfaa^  under  this  proviso,  the  lessor,  giving  notice,  might  resume  all  the  demised  land. 

Tlist  the  proviso  did  not  operate  as  a  mere  covenant  by  the  lessee  to  give  up  on  notice,  but  ex- 
pressly gave  the  lessor  power  to  take  possession ;  and  that  he  might  do  so  without  having  first 
paid  compensation. 

The  lessor  served  a  notice  requiring  the  lessee  to  give  possession  of  the  whole  land  at  Uie  end  of 
three  months,  mud  adding :  "  I  hereby  offer  and  agree  to  allow  you  a  reasonable  compensation 
for  ang  r^paira  wkieh  mag  have  been  done  hg  gou."  Held  a  sufficient  offer  of  compensation 
Tinder  Uie  proviso. 

The  lessee  brought  ejectment,  laying  one  demise,  entry  and  ouster  before,  and  another  demise, 
entry  and  ouster  after,  the  expiration  of  the  three  months.  The  defendant  had  entered  during 
the  three  months.  The  declaration  was  dated  after  their  expiration.  Held  that  the  plaintiif 
eonld  not  recover  on  the  first  demise. 

Ejectment  for  land  in  the  parish  of  Woolwich,  Kent :  Declaration 
of  Hilary  term,  1848 :  demise,  to  wit  Ist  October,  1846,  with  entry  and 
ouster,  to  wit  on  the  same  day ;  second  demise,  to  wit  8th  January,  1848, 
with  entry  and  ouster,  to  wit  on  the  last-mentioned  day.  On  the  trial, 
before  Lord  ^Dbnman,  C.  J.,  at  the  Maidstone  Spring  Assizes,  p^^oj^e 
1848,  the  facts  as  to  which  the  defendant's  counsel,  on  the  open-  ^ 
ing  of  the  case,  admitted  that  there  was  no  dispute,  appeared  to  be  as 
foUowa. 
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The  lessor  of  the  plaintiff  bad  been  tenant  of  the  land  for  a  term,  and 
the  defendant  reversioner. 

By  indenture  of  lease,  dated  25th  December,  1836,  between  John  Mills 
(the  tenant  in  fee)  of  the  one  port,  and  Christopher  Matthews  of  the  other 
part,  the  said  John  Mills  demised  the  land  in  question,  containing  twenty- 
two  acres,  two  roods,  and  fourteen  perches,  to  the  said  Christopher  Mat- 
thews, habendum  to  him,  his  executors,  administrators,  or  assigns,  for 
fifteen  years  from  the  day  of  the  date,  at  the  rent  of  a  peppercorn  for 
the  first  year,  and  47Z.  5«.  for  every  subsequent  year.  There  were  cove- 
nants to  pay  the  rent,  to  repair  and  yield  up  in  repair  the  hedges,  ditches. 
^.,  and  a  proviso  for  re-entry  if  the  rent  should  be  unpaid  for  twenty- 
one  days  after  any  day  of  payment.  There  was  likewise  a  proviso  as 
follows. 

«  Provided  nevertheless,  and  it  is  hereby  lastly  declared  and  agreed  by 
and  between  the  said  parties  hereto,  that,  in  case  the  said  John  Mills,  his 
heirs  and  assigns,  shidl  at  any  time,  or  from  time  to  time  during  the  con- 
tinuance thereof,  be  minded  and  desirous  of  having  any  part  of  the  ^d 
piece  or  parcel  of  land  and  premises  hereby  demised  delivered  up  to  him 
or  them,  and  of  such  his  or  their  mind  and  desire  shall  give  three  calen- 
dar months'  notice  or  warning  in  writing  to  the  said  Christopher  Matthews, 
his  executors,  administrators,  or  assigns,  or  leave  the  same  at  his  or  their 
last  or  usual  place  of  abode,  or  upon  the  said  demised  premises,  such 
notice  to  expire  at  any  period ;  then,  at  the  expiration  of  such  notice  or 
*9dfiT  '^^^'^^^g  ^^  *given  or  left  as  aforesaid,  he  the  said  C.  M.,  for  him- 
-'  self,  his  executors,  administrators,  and  assigns,  doth  hereby  cove- 
nant peaceably  and  quietly  to  yield  and  surrender  up,  and  that  the  said 
John  Mills,  his  heirs  and  assigns,  shall  and  may  take  peaceable  and  quiet 
possession  of,  such  part  or  parts  of  the  said  land  or  premises  as  shall  be 
mentioned  and  included  in  such  notice  as  aforesaid ;  he  the  said  John 
Mills,  his  heirs  or  assigns,  paying  to  the  said  C.  M.,  his  executors,  admi- 
nistrators, or  assigns,  a  reasonably,  and  fair  compensation  in  respect  of 
the  moneys  which  may  have  been  laid  out  by  the  said  C.  M.,  his  execu- 
tors, administrators,  or  assigns,  in  improving  the  condition  of  so  mucb  of 
the  said  piece  or  parcel  of  land  as  shall  be  so  given  up  to  the  said  John 
^  Mills,  his  heirs  or  assigns,  as  hereinbefore  mentioned :  and  then  and  from 
thenceforth  the  rent  reserved  by  this  indenture  shall  be  reduced  at  the 
rate  of  21.  28.  for  each  and  every  acre,  and  so  in  proportion  for  a  less 
quantity  than  an  acre,  that  may  be  given  up  to  the  said  John  Mills,  his 
heirs  and  assigns,  as  aforesaid :  and  the  remainder  of  the  said  land  shall 
be  held  by  the  said  G.  M.,  his  executors,  administrators,  or  assigns,  at 
such  reduced  rent :  and  the  said  John  Mills,  his  heirs  and  assigns,  shall 
have  the  same  powers  and  remedies  in  all  respects  as  if  this  lease  had 
originally  been  granted  at  such  reduced  rent,  and  all  and  every  the  cove- 
nants, clauses,  provisions,  stipulations,  and  agreements  herein  contained 
shall  be  as  valid  and  effectual  of  and  for  so  much  of  the  land  hereby 
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demised  ss  shall  not  be  included  in  any  such  notioe,  and  this  indenture 
shall  be  read  and  construed  in  all  respects  in  reference  thereto,  as  if  such 
redaoed  rent  had  been  the  original  rent  reserved  therein,  and  the  land 
originallj  demised  had  been  the  land  not  "^included  in  any  such  r^oAf 
notice  as  aforesaid,  and  the  covenantSy  clauses,  provisoes,  stipula-  ^ 
tlons,  and  agreements  herein  contained  had  only  related  to  such  last-men- 
tioned  land."    The  lease  also  contained  other  and  usual  covenants. 

The  plaintiff,  in  1840,  became  assignee  of  Matthews's  term  in  the  land, 
which  he  nsed  for  grazing.  In  1845,  Mills  conveyed  his  own  interest  to 
the  defendant,  John  Peirse  Kennard,  subject  to  the  lease.  Kennard,  in 
March,  1846,  gave  notice  to  the  lessor  of  the  plaintiff  as  follows. 

«To  Mr.  John  Grardener,  of  Mile  End  in  the  county  of  Middlesex,  the 
executor  appointed  in  and  by  the  last  will  and  testament  of  Christopher 
Matthews,  late  of,"  &c.,  <<  deceased,  and  to  all  others  whom  it  may  con- 
cern. Pursuant  to,  and  by  virtue  of,  a  certain  indenture  of  lease  bearing 
date  the  25th  December,  1836,  and  made  between  John  Mills,  therein 
described,  of  the  one  part,  and  the  said  Christopher  Matthews  of  the  other 
part,  I  hereby  give  you  notice  that  I  am  desirous  of  having  delivered  up 
to  me,  at  the  expiration  of  three  calendar  months  from  the  service  of  this 
notice  upon  yon,  the  peaceable  and  quiet  possession  of  all  that  piece  or 
parcel  of  land  situate,"  &c.,  «  and  which  said  piece  of  land  contains  by 
admeasurement  twenty-two  acres,  two  roods,  fourteen  perches,  or  there- 
abouts, and  ia  bounded  by  the  Sea  Wall  towards  the  river  Thames,  and 
VQ  all  other  sides  by  a  ditch  which  separates  the  same  from  other 
inarsh  land  now   belonging  to  me;   together   with  all   the   appurte- 
nances thereunto  belonging.    And  I  require  you  to  deliver  up  posses- 
sion of  the  same  to  me  accordingly,  and  to  surrender  all  your  inte- 
rest in  the  same  to  me,  at  the  expiration  of  the  said  three  calendar 
months:  and  in  consideration  thereof  I  *hereby  offer  and  agree  p^jeo^o 
to  allow  you  a  reasonable  compensation  for  any  repairs  which  may  ^ 
have  been  done  by  you,  and  to  release  you  from  all  liability  to  the 
payment  of  rent  under  the  said  indenture  of  lease  from  the  time  of  my 
taking  possession  of  the  whole  of  the  said  marsh  land.     And  I  hereby 
further  give  you  notice  that  the  fee  simple  of  the  said  piece  or  parcel 
of  marsh  land  was  conveyed  to  me  by  John  Mills,  Esquire,  by  indenture 
bearing  date  the   19th  day  of  June,  1845,   and  that  I  am  now  the 
absolute  owner  of  the  same.     Dated  this  24th  day  of  March,  1846. 

John  P.  Kennard." 
The  notice  was  served  on  6th  August,  1846.    The  lessor  of  the  plain- 
tiff was  not,  and  had  not  been,  executor  of  Matthews. 

It  was  stated  by  counsel  in  opening  the  case  that  the  land  was  wanted 
forthepurposesof  a  railway  company;  that  they  had  wrongfully  entered 
npon  the  premises  and  commenced  works  upon  them  before  the  notice 
was  given ;  and  that  they  continued  in  the  possession  obtained  by  such 
(Jiiirj  at  the  dates  of  both  demises.   On  this  part  of  the  case  it  appeared, 
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upon  the  argument  in  Banc,  that  counsel  were  not  agreed  as  to  the  facts: 
bat  the  motion  was  ultimately  dealt  with  on  the  assumption  only  that  the 
reycrsioner  appeared  to  have  taken  possession  at  some  time  before  three 
months  from  the  service  of  notice  had  expired. 

The  Lord  Chief  Justice,  with  the  concurrence  of  counsel  on  both  sides, 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  if  the  Court  should  decide  in  his 
favour  on  certain  points,  which  will  appear  by  the  ensuing  argument. 
*9dQi  *'S%^*>  Serjt.,  in  Easter  Term,  1848,  obtained  a  rule  nisi  accord- 
J  ingly.(a)  . 

In  the  same  term,(i) 

HawhtM  and  Pamcll  showed  cause.     First,  under  the  proviso  for 
resumption  the  landlord  could  not  give  notice  to  quit  all  the  land:  and, 
if  the  notice  is  bad.  in  this  respect,  it  is  wholly  unavailing,  as  no  specific 
portion  is  claimed.   The  stipulation  is  that  the  tenant  shall  from  time  to 
time  give  up  such  parts  of  the  land  as  shall  be  demanded:  the  nature  of 
such  a  clause,  and  the  arrangement  for  apportioning  the  rent,  and  other 
circumstances  manifesting  the  intention  of  the  parties,  show  that  an  entire 
resumption  was  not  contemplated.   It  may  be  said  that  this  argument  is 
inconclusive  because,  consistently  with  the  view  taken  of  the  proviso  by 
the  lessor  of  the  plaintiff,  all  the  land  except  half  an  inch  might  have 
been  resumed.   But  a  Court  of  equity  would  construe  the  proviso  accord- 
ing to  the  clear  intention,  and  would  not  permit  so  much  land  to  be  taken 
away  as  would  leave  the  residue  useless  for  the  purpose  of  grazing.     If 
the  proviso  were  held  to  give  such  a  power,  it  would  be  a  reservation  of 
right,  as  was  said  by  this  Court  in  Hilton  v.  Earl  Granville,  5  Q.  B.  701, 
730,  «  destructive  of  the  subject-matter  of  the  grant,"  and  therefore  to 
<(  be  rejected  as  repugnant  and  absurd."     piiord  Denman,  C.  J.     The 
power  here  is  to  be  exercised  only  on  three  months'  notice.     Might  not 
parties  make  an  express  stipulation  to  that  effect?]    In  Cooke  r.  Far- 
*9';m  ^*^^»  ^  Taunt.  122,  *which  was  cited  in  moving  for  this  rule,  a 
-'  testator  devised  real  estates  to  his  widow  for  her  life,  reserving  to 
her  <<full  power  to  will  away  any  part  or  proportion"  of  them;  and, 
after  her  decease,  the  <<  residue  and  remainder  of  what  was  undisposed 
of  by  his  wife"  to  his  daughter  and  the  heirs  of  her  body.   The  Court  of 
Common  Pleas  held  that  the  wife  might  devise  away  the  whole.     Bat 
that  was  the  case  of  a  will  conferring  power  to  create  a  new  estite,  and 
prevent  a  different  one  from  vesting :  here  the  property  is  vested  by 
lease,  and  the  question  is  on  devesting  the  estate  wholly  or  in  part.    The 
provision  for  apportioning  the  rent  strongly  distinguishes  that  case  from 
the  present.   A  doctrine  applicable  to  this  case  is  laid  down  in  1  Sugden 
on  Powers,  617  (7th  ed.),  ch.  7,  s.  8,  §  16.     «  A  power  to  grant  a  rent- 
charge  on  any  part  of  the  estate  of  a  particular  value  will  not,  even  in 
equity,  authorize  a  charge  of  the  rent  on  the  entire  estate,  because  in 

(a)  The  Court  ordered  that  the  oaee  should  not  be  let  down  in  the  New  trial  paper. 
(&)  May  11th.    Before  Lord  Djismah,  0.  J.,  Pattbbos  and  Wiobtmak,  Js. 
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Boeh  eases  the  intent  is  that  the  whole  estate  shall  not  be  enomnbered; 
80  a  power  to  settle  part  of  the  land  of  a  given  value,  will  not  authorize 
a  grant  of  a  rent  charge  of  the  same  value  on  the  whole  estate,  but  equity, 
where  there  is  a  proper  consideration,  will  of  course  relieve  against  the 
defective  execution."  [Pattbson,  J.,  mentioned  Doe  dem.  Wilson  v. 
Abel,  2  M.  &  S.  541.]  That  case  is  something  like  this,  but  is  no  autho- 
rity for  the  defendant.  There  it  was  held  that  the  lessor  might  resume 
all  the  land ;  but  the  lease  expressly  gave  power  to  take  «<  all  or  any 
pari"  By  the  last  clause  of  the  proviso  in  the  present  case,  after  such 
resamption  as  is  there  spoken  of,  the  residue  of  the  land  is  to  be  held  by 
"^the  lessee  at  a  reduced  rent ;  and  all  the  covenants,  &c.,  con-  r^oc-i 
tained  in  the  lease  are  to  be  as  valid  and  effectual,  for  so  much  of  ^ 
the  demised  land  as  shall  not  be  included  in  such  notice,  as  if  the  reduced 
rent  had  been  the  original  rent,  and  the  land  originally  demised  had  been 
the  land  not  so  included,  and  the  covenants,  &c.,  had  related  to  such  last- 
mentioned  land  only.  If  the  lessor  takes  all,  this  provision  is  nugatory; 
for  there  is  no  land  to  which  the  covenants  can  relate. 

Secondly,  the  clause  in  question  is  not  a  condition  operating  in  defeas- 
ance of  the  estate,  but  amounts  merely  to  a  covenant  on  the  lessee's  part 
to  give  up  possession  on  receiving  certain  notice :  failing  to  yield  it,  he 
▼as  liable  to  an  action  for  the  breach,  but  not  liable  to  be  expelled.  The 
chose  must  be  construed  strictly;  and  the  operative  part  is  in  form 
nothing  but  a  covenant.  Doe  dem.  Wilson  v.  Phillips,  2  Bing.  13,  is 
an  authority  on  this  point.  BuRROUGH,  J.,  said  there :  (<  This  is  clearly 
an  agreement  only,  and  not  a  condition,  because  there  are  things  to  be 
done  on  both  sides;  Bippon"  (the  tenant)  <<is  to  give  up  on  request,  and 
Wilson"  (the  landlord)  <<is  to  make  an  abatement  of  rent,  according 
to  a  valuation." 

Thirdly,  whether  the  proviso  raises  a  condition  or  a  covenant,  it  was  a 
condition  precedent  to  the  taking  possession  that  the  lessor  should  have 
paid,  or  shown  himself  ready  to  pay,  a  reasonable  and  fair  compensation : 
and  the  defendant  has  not  attempted  to  show  that  this  was  done.  By 
his  notice  he  offers  and  agrees  to  allow  compensation,  but  does  not 
declare  himself  ready  and  willing  to  pay  it.  And  the  compensation  is 
offered  "for  any  repairs,"  not,  according  to  the  proviso,  for  *"mo-  r^gco 
neys  which  may  have  been  laid  out"  "  in  improving  the  condition"  ^ 
of  the  land.  Lister  v.  Lobley,  7  A.  &  E.  124,  where  a  power  was  given 
hy  statute  to  pull  down  houses,  "making  or  tendering  satisfaction,"  and 
these  words  were  held  no<  to  create  a  condition  precedent,  differs  from 
the  present  case,  because  there  the  requisite  amount  could  not  be  ascer- 
tained beforehand,(a)  which  is  not  so  here.  In  Dawson  v.  Dyer,  5  B.  & 
Ad.  584,  which  may  also  be  cited  for  the  defendant,  the  covenant  ^^  u^ 
that  the  tenant  "paying  the  yearly  rent"  should  quietly  enjoy,  &c.  But 
the  rent  was  payable  by  four  equal  payments  in  the  year :  it  seems  that 

(a)  6m  6  Vin.  Abr.  276,  at  Oonditiom  (A.  d)  pL  8^ 
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the  tenant  was  entitled  to  the  benefit  of  the  covenant  for  a  quarter  of  a 
year  before  any  rent  was  payable ;  therefore  the  payment  could  not  be 
a  condition  precedent.  [Pattbson,  J.  Where  the  compensation  is  to  be 
made  for  damage  done,  the  amount  of  course  depends  upon  the  damage, 
and  the  act  which  causes  it  must  necessarily  precede.(a)  Thomas  v, 
Cadwallader,  WiUes,  496,  and  other  cases  cited  in  note  (8)  to  Peeters  v. 
Opie,  2  Wms.  Saund.  852  d,  e.  (6th  ed.),  and  the  fifth  rule  in  note  (4) 
to  Pordage  v.  Cole,  1  Wms.  Saund.  S2Q  e,  apply  here:  and  the  case  is 
within  the  reason  stated  by  Ashhubst,  J.,  in  his  judgment  in  Porter  v. 
Shephard,  6  T.  R.  665.  If  an  action  had  been  brought  against  the  pre- 
sent lessor  of  the  plaintiff  for  not  giving  up  the  land,  tender  and  refiual 
of  compensation  must  have  been  averred ;  Morton  v.  Lamb,  7  T.  R.  125. 
Mp:<ri      Fourthly :  the  defendant,  even  if  otherwise  entitled,  ^cannot 

-^  avail  himself  of  an  entry  which  was  made  wrongfully  and  without 
notice.  (On  this  point  there  was  a  dispute  as  to  the  fact:  see  p.  248, 
ante.  Doe  dem.  Stephens  v.  Lord,  7  A.  &  E.  610,  and  Doe  dem.  Sullen 
V.  Mills,  2  A.  &  E.  17,  were  cited.) 

The  last  point,  which  relates  to  the  first  demise  only,  is  that,  at  all 
events,  on  the  day  there  laid,  October  Ist,  1846,  the  lessor  of  the  plain- 
tiff had  a  right  to  the  land  still ;  for  the  three  months  from  service  of 
notice  were  running,  and  did  not  expire  till  November  6th.  That  his 
title  for  the  intermediate  time  will  support  an  action  of  ejectment  appears 
from  Doe  dem.  Morgan  t^.  Bluck,  8  Gamp.  447,  and  Go.  Litt.  285  a. 

Shee,  Serjt.,  and  WOleSy  control.  The  first  point  depends  wholly  on 
the  wording  of  the  proviso  agreed  upon  by  these  parties :  and  clearly  a 
power  to  resume  the  whole  land  was  contemplated.  On  the  most  literal 
construction,  it  might  have  been  taken  piece  by  piece  at  short  intervals  of 
time :  there  is  no  substantial  reason,  therefore,  why  the  whole  should  not 
be  taken  at  once.  Gooke  v.  Farrand,  7  Taunt.  122,  though  not  ezactlj 
in  point,  shows  that  a  power  of  this  kind  must  take  effect  unless  some 
clear  restriction  appear  by  the  instrument  on  which  it  depends :  and  that 
the  use  of  such  words  as  <<  any  part,"  instead  of  <Hhe  whole  or  any  part,'' 
does  not  imply  a  restriction.  [Lord  Denman,  G.  J.  On  the  mere  con- 
struction of  the  words,  the  point  is  too  clear  for  argument.  The  right  to 
take  every  part  results  from  the  reservation  of  right  to  take  any  part 
The  question  must  turn  upon  the  sense  of  the  whole  stipulation.] 
*9U1      ^Secondly,  the  reservation  of  power  to  resume  operates  as  a 

-^  condition.  The  use  of  the  word  <<  covenant"  does  not  prevent 
this;  Gom.  Dig.  Condition  (A  2).  In  Doe  dem.  Wilson  t^.  Phillips,  2 
Bing.  18,  the  agreement  contained  a  clause  of  the  same  nature  as  this; 
and  the  Gourt  of  Gommon  Pleas  held  that  a  covenant  only  wa^  created: 
but  Best,  G.  J^,  said:  <<I  am  inclined  to  consider  the  stipulation  a  cove- 
nant, rather  than  a  condition,"  «  because  the  lessor,  if  he  had  intended 
it  to  be  a  condition,  might  have  inserted  an  express  clause  of  re-entry.*' 

(o)  See  Pftddook  «.  Eoireftor.  3  Man.  A  0.  908, 928. 
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A  clause  haying  that  effect  is  introduced  here.     He  obseryed :  <<  The 
agreement  contains  an  absolute  demise  for  twenty-one  years,  and  this 
em  only  be  defeated  by  terms  as  strong  and  express  as  those  by  which 
it  is  created;  bat  what  are  the  terms  here  ?"     <« There  is  not  a  single 
syllable  in  the  agreement  to  create  a  condition,  because  a  condition 
defeats  that  which  has  been  before  granted,  and  there  are  no  words  here 
to  yest  in  the  lessor  of  the  plaintiff  a  right  of  entry/'    And  he  cited  4 
Cmise's  Dig.  353  (4th  edit),  tit.  32,  c.  25,  s.  3,  where  Littleton,  B.  8, 
c.  5,  B.  331,  is  referred  to.    In  the  present  lease  the  stipulation  that  the 
tenant  shall  surrender  and  the  lessor  take  possession  is  equiyalent  to  a 
power  of  re-entry :  the  case,  therefore,  is  an  authority  for  the  defendant. 
Thirdly :  The  intention  of  the  proviso  clearly  was  that  the  landlord 
should  be  able  to  resume  possession  in  three  months  after  notice.    But 
that  would  be  defeated  if  the  notice  could  not  operate  till  the  landlord 
had  tendered  the  requisite  sum  for  compensation.     The  value  of  the 
improvements  did  not  lie  within  his  ^knowledge ;  the  evidence  was  r^nee 
in  the  tenant's  hands ;  and  the  interval  between  notice  and  pos-  ^ 
session  might  be  protracted  at  his  pleasure,  if  the  right  of  entry  depended 
on  his  furnishing  the  accounts.    But  in  fact  no  evidence  of  improvements 
was  opened  at  the  trial.     If  the  landlord  was  not  bound  to  pay  or  tender 
compensation  before  taking  the  land,  it  will  scarcely  be  contended  that, 
in  point  of  form,  he  was  bound  to  state  on  the  notice  his  readiness  to  pay 
vhat  might  be  found  due.    As  to  the  cases :  Lister  v.  Lobley,  7  A.  & 
£.  124,  is  an  authority  for  the  defendant,  and  the  reason  of  the  judgment 
directly  applicable.    In  Thomas  v.  Gadwallader,  Willes,  496,  499,  the 
Court  of  Common  Pleas  held  the  declaration  bad  for  omitting  to  aver, 
not,  as  the  marginal  note  states,  <<that  the  lessor  did  allow  and  assign 
timber,''  but  that  he  was  always  ready  and  willing  to  do  so.     That,  in 
such  a  case,  is  the  real  obligation.    In  Com.  Dig.  Condition  (L.  10),  it  is 
said  (citing  1  Boll.  Ab.  465,  tit.  Cmditum  (A.)  pi.  28)  that,  <<if  a  condi- 
tion be,  that  the  lessee  repair,  and  that  the  lessor  find  timber ;  the  lessee 
ought  to  demand  timber,  and  give  notice  how  much  will  be  6u£Scient." 
In  the  present  case,  however,  the  words  <<  paying"  a  reasonable  compen- 
sation, &c.,  do  not  raise  a  condition  upon  a  condition,  but  merely  create  a 
covenant.     Porter  v.  Shephard,  6  T.  B.  665,  turned  upon  the  language, 
which  was  peculiar,  of  the  deed  there  in  question.    The  stipulation  was 
that,  if,  at  the  end  of  three  or  five  years,  the  tenant  should  be  minded  to 
quit,  and  should  give  certain  notice,  ^«then  and  in  such  case  from  and 
after  the  expiration  of  the  said  first  three  or  five  years,  and  payment  of 
all  rents  and  arrears,"  &c., «  and  performance  "^of  the  covenants,"  ^,^05^ 
fcc.,  the  indenture  should  cease  and  be  void.    There,  clearly,  the 
cessation  of  the  indenture  could  commence  only  from  the  payment  of  rent 
and  performance  of  covenants.     Here,  on  a  like  construction,  the  power 
to  resume  nuia  from  the  expiration  of  three  months'  notice ;  and  after 
that  complete  stipulation  come  the  words  <<he  the  said  Jchn  Mills**' 
TOL.  xo.— 20 
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Spaying,"  Ac,  «  a  reasonable  and  fair  compensation."  Similar  language 
(that  the  plaintiff  <<  paying  the  yearly  rent"  « and  performing  all  the 
covenants,"  kCy  shall  quietly  enjoy)  was  held  not  to  create  a  condition 
precedent,  in  Dawson  v.  Dyer,  5  B.  &  Ad.  584:  and  clearly  it  would  not 
be  an  answer  to  an  action  on  an  ordinary  coyenant  for  quiet  enjoyment 
that  the  plaintiff  had  suffered  a  penny  of  the  rent  to  be  in  arrear,  or  a 
few  bricks  of  the  house  displaced. 

As  to  the  last  point:  it  may  be  that  the  lessor  of  the  plaintiff  had  a 
right  to  continue  on  the  premises  till  November  6th.  But  the  question 
is,  whether  he  had  any  right  at  the  time  of  serving  the  declaration. 
Otherwise  any  person  who  ever  had  title  to  lands  might,  though  entitled 
no  longer,  recover  an  ejectment  by  laying  one  demise  at  a  time  when  the 
right  still  subsisted.  The  plaintiff  in  ejectment  may  in  some  cases  recover 
damages,  though  not  the  term;  but  that  is  where  the  title  of  the  lessor 
of  the  plaintiff  has  expired  pending  the  action,  not  where  he  has  com- 
menced it  after  determination  of  the  title.  The  defendant  in  ejectment 
undertakes  to  confess  an  ouster;  not,  however,  an  ouster  at  any  parti- 
cular date,  but  only  at  some  time  after  the  supposed  lease  and  entry,  and 
before  service  of  declaration.  The  plaintiff,  therefore,  is  still  liable  to 
^or^-i  be  defeated,  if  he  does  not  show  either  a  title  continuing  "^until 
•^  the  service  of  the  declaration,  or  an  actual  ouster  after  the  day 
of  the  demise  and  during  the  continuance  of  the  title  shown.  No  English 
authority  on  the  point  has  been  found :  but  Jones  dem.  M'Donnell  v, 
Grady,  2  Hudson  &  Brooke,  587,  in  the  Court  of  King's  Bench  in  Ire- 
land, bears  directly  upon  it.  The  lessor  of  the  plaintiff  there  laid  his 
demise  on  January  16th,  1829.  He  had  obtained  title  to  possession 
under  an  elegit  and  an  inquisition  executed  on  January  14th,  1829 ;  but 
the  defendant,  in  February  following,  caused  an  inquisition  to  be  executed 
on  another  elegit  under  a  judgment  prior  to  that  of  the  lessor  of  the 
plaintiff,  and  obtained  possession.  This  being  proved  at  the  trial,  the 
lessor  of  the  plaintiff  contended  that  he  was  at  all  events  entitled  to  a 
verdict  in  respect  of  the  interval  between  the  two  inquisitions,  though  he 
might  not  be  able  to  issue  an  habere  facias  possessionem :  and  Bushe,  C. 
J.,  said  (referring  to  Doe  dem.  Morgan  v.  Bluck,  3  Camp.  447,  which 
had  been  cited):  «In  the  case  in  Campbell,  part  of  the  proof  was,  that 
the  defendant  was  in  possession,  as  an  overholding  tenant,  during  the 
period  in  which  he  was  held  to  have  been  a  trespasser.  In  the  present 
case  there  was  no  such  proof,  and  it  appears,  that  the  only  title  of  de- 
fendant to  the  possession  began  after  that  period,  during  which  the 
plaintiff  says  he  was  a  trespasser ;  and  there  was  no  evidence  that  he 
was  ever  in  possession  before,  or  any  reason  for  supposing  the  defendant 
to  have  been  a  trespasser,  unless  it  can  be  inferred  from  the  confession  in 
the  consent  rule,  viz.  the  confession  of  ouster ;  but  that  is  no  confession 
of  his  having  been  in  possession  on  the  particular  day  of  the  ouster, 
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which  is  stated  under  a  ^videlicet ;  or  of  his  being  in  possession  r^io^o 
an  any  particular  day  before  the  service  of  the  ejectment,  and  ^ 
when  lately  in  the  King's  Bench  in  England,  the  construction  of  the 
consent  rule  was  extended  by  a  general  rule,(a)  it  was  not  ruled  that  it 
should  imply  an  admission  by  the  defendant  that  he  was  in  possession  at 
the  time  of  the  fictitious  ouster,  or  on  the  day  of  the  demise ;  but  that  he 
was  so  at  the  time  of  serving  the  ejectment ;  which,  according  to  the 
English  practice,  before  that  rule  was  pronounced,  it  had  been  always 
necessary  to  prove  at  the  trial.  Now  at  the  time  of  serving  the  eject- 
ment in  this  case,  the  defendant  was  not  a  trespasser,  and  could  not  have 
been  one,  for  it  is  admitted  that,  before  the  ejectment  was  served,  his 
title  to  the  possession  had  accrued."  Cur,  adv.  vulL 

Lord  Denman,  G.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

The  first  question  in  this  case  is,  whether  the  defendant  was  entitled 
under  the  lease  to  require  possession  of  the  whole  of  the  premises  after 
three  months'  notice,  or  of  part  only.  The  proviso  is,  in  substance :  In 
ease  the  lessor  shall,  at  any  time,  or  from  time  to  time,  during  the  con- 
tinuance thereof,  be  minded  to  and  desirous  of  having  any  part  of  the 
said  piece  or  parcel  of  land  and  premises,  hereby  demised,  delivered  up 
to  him,  and  give  three  months'  notice  in  writing,  the  lessee  covenants  to 
give  up,  and  that  the  lessor  shall  and  may  take,  peaceable  and  quiet  pos- 
session, paying  a  reasonable  and  fair  compensation  in  respect  of  r^^o/^q 
the  "^moneys  which  may  have  been  laid  out  by  the  lessee  in  im-  ^ 
proving  tbe  condition  of  the  land  given  up. 

On  the  argument  we  expressed  our  opinion  that  the  lessor  was  enti- 
tled, under  this  proviso,  to  require  possession  of  the  whole. 

We  further  think  that  the  proviso  does  not  operate  by  way  of  cove- 
nant merely ;  for  it  expressly  gives  the  lessor  the  power  to  take  posses- 
sion. 

With  respect  to  the  paying  compensation,  we  are  of  opinion  that, 
although  the  notice  of  the  lessor  used  the  words  <<in  respect  of  any 
repairs  which  may  have  been  done  by  you,"  instead  of  «in  respect  of 
moneys  which  may  have  been  laid  out  by  you  in  impravemenUj*  yet  it 
sufficiently  contained  an  ofier  to  pay  compensation  within  the  meaning 
of  the  lease ;  and  that  it  lay  on  the  lessee  to  make  his  claim  within  the 
three  months.  Such  notice  ought  not  to  be  construed  strictly,  as  an  aver- 
ment of  readiness  and  willingness  to  pay  might  be  construed  in  a  decla- 
ration if  an  action  had  been  brought  on  the  covenant  to  yield  up ;  and 
it  seems  impossible  that  the  lessee  could  have  been  misled  by  it. 

It  was  further  said  that  the  lessor  had  taken  possession  before  the 
expiration  of  the  three  months.  K  he  did  so,  such  act  on  his  part  may 
have  entitled  the  lessee  to  bring  an  action  of  trespass,  or  perhaps  to 

(a)  Begnla  Genenlif,  4  B.  A  Aid.  19A. 
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BTistain  an  action  of  ejectment  forthwith,  but  cannot  in  our  judgment 
entitle  him  to  bring  such  action  of  ejectment  long  after  the  three  monthn 
have  expired,  and  his  interest  had  been  put  an  end  to. 

Under  these  circumstances  we  are  of  opinion  that  the  rule  to  enter  a 
verdict  for  the  defendant  must  be  made  absolute.  Rule  absolute. 


♦260]  ♦RINQHAM  v.  CLEMENTS. 

In  troTer,  the  pUtintiff  haTing  proved  a  taldng  of  the  goods  from  hii  premise!  bj  the  defendanli 
and  a  sabseqaeni  demand  and  reftual,  the  defendant  may  piOTe,  under  "  Not  poisesied/'  that 
the  plaintiff's  wife,  with  his  anthority,  gare  the  goods  to  defendant  in  discharge  of  a  debt  doe 
to  him  from  the  plaintiff. 

Trover  for  divers  articles  of  household  furniture.  Pleas:  1.  Not 
guilty.  2.  Plaintiff  not  possessed.  On  the  trial  before  Patteson,  J., 
at  the  Suffolk  summer  assizes,  1847,  it  appeared  that  the  defendant  had 
removed  some  bedding  and  other  furniture  from  the  plaintiff 's  house,  and 
refused  to  give  them  up  on  demand,  and  afterwards  sold  them.  His 
defence  was,  that  the  plaintiff  was  indebted  to  him  for  goods,  and  that 
the  plaintiff's  wife  (in  his  absence)  gave  defendant  the  furniture,  in  dis- 
charge of  the  debt.  It  was  objected  that  this  defence  was  inadmissible 
without  a  plea  of  leave  and  license.  The  learned  Judge  thought  other- 
wise, but  reserved  the  point,  and  left  the  case  to  the  jury  on  the  question 
whether  or  not  the  wife  had  authority ;  of  which  fact  there  was  some 
evidence.  The  jury  were  of  opinion  that  she  had  authority,  and  found  a 
verdict  for  the  defendant,  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff  if  this  Court  should  hold  the  defence  not  admissible 
under  either  of  the  present  pleas.  In  the  ensuing  term,  Bt/les^  Serjt., 
obtained  a  rule  to  show  cause  why  the  verdict  should  not  be  entered 
accordingly,  9r  a  new  trial  had.(a)  In  last  Easter  vacation,(6) 
*9ftn  *0' Mallet/  showed  cause.  It  was  not  necessary  that  license 
^  should  have  been  pleaded.  [Patteson,  J.  I  thought  that,  if  a 
man  had  suffered  the  defendant  to  take  his  goods,  he  could  not  be  said  to  have 
converted  them.]  It  was  held  in  Stancliffe  v.  Hardwick,  2  Cro.  M.  k  B.  1, 
S.  C.  5  Tyr.  651,  that,  since  the  New  rules.  Not  guilty,  in  trover,  puts  in 
issue  only  the  act  of  conversion,  not  the  rightfulness  of  the  act ;  Vernon 
V.  Shipton,  2  M.  &  W.  9,  was  decided  in  conformity  to  that  case  ;  and 
these  and  similar  authorities  have  been  acted  upon  by  the  special  pleaders. 
But  the  current  of  opinion  has  lately  run  in  opposition  to  the  former  doc- 
trine, as  appears  in  Wilkinson  v.  Whalley,  5  Man.  &  6r.  590,  597  (judg- 

(a)  It  vaa  stated  aa  groand  for  a  new  trial,  thai^  if  the  taking  was  not  a  conversion,  by 
reason  of  the  alleged  license,  yet  the  selling  was  a  eonyersion,  for  which  no  license  appesired. 
The  Court  now  intimated  an  opinion  that,  independently  of  any  other  answer,  this  qncstioa 
tamed  vpon  the  evidence,  and  coold  not  be  gone  into,  the  damages  being  nnder  20(.,  and  the 
learned  Judge  not  dissatisfied  with  the  verdict 

(6)  May  13th.    Before  Lord  DEXHAir,  G.  J.,  Patteson,  WioimiAir,  and  "Eule,  Jt. 
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ment  of  Cbssswell,  J.) ;  Whitmore  v.  Chreene,  18  M.  k  W.  104,  107^ 
irlier<^  Pakee,  B.,  said :  «  We  came  to  an  erroneous  conclusion  in  the  case 
of  Stanclifie  v.  Hardwick,  that  the  New  rules  have  made  any  difference 
as  to  the  meaning  of  a  conversion ;"  and  Kjnaston  v.  Grouch,  14  M.  k 
W.  266,  272,  where  the  same  learned  Judge  said :  «<  I  have  very  great 
doubt,  to  say  the  least  of  it,*'  <<  whether  we  were  right  in  our  judgment 
in  Stancliffe  v.  Hardwick,  upon  that  part  of  the  case ;"  namely,  the  ques- 
tion whether  Not  Guilty  put  in  issue  more  than  the  bare  act.    In  Higgins 
9.  Thomas,  8  Q.  B.  908,  this  Court  ruled  conformably  to  the  more  recent 
opinions.    Albbrson,  B.,  said,  in  Mason  v,  Famell,  12  ^I.  k  W.  674, 
683 :  <<  In  this  form  of  action"  (detinue),  <<  we  are  not  embarrassed  with 
the  difficulty  which  exists  in  the  action  of  trover  founded  on  a  conversion, 
which  is  always  a  wrongful  act,  and  cannot,  therefore,  be  confessed  and 
avoided.    The  detainer,  which  alone  is  *in  issue  under  Non  detinet,  r^ooa 
may  be  lawful  or  unlawful,  and  therefore,  it  may  be  denied  alto-  '- 
gether,  or  it  may  be  admitted  and  justified  as  a  lawful  act."    And  in 
Whitmore  v.  Greene  (an  action  of  trover),  the  same  learned  Judge  said : 
«  Not  guilty,  and  Not  possessed,  together  make  up  the  old  Not  guilty ; 
and  whatever  might  be  given  in  evidence  under  Not  guilty,  before  llie 
New  rules,  may  be  proved  under  one  or  the  other  of  them."    Now,  before 
the  New  rules,  a  plea,  in  trover,  that  the  goods  were  the  proper  goods  of 
the  defendant,  was  held  bad,  as  amounting  to  the  general  issue ;  Warde 
V.  Blunt,  Cro.  Eliz.  146 :  and  it  was  laid  down  generally,  in  the  text 
books,  that  « there  is  no  plea  in  trover,  but  a  release  and  Not  guilty ;  for 
every  plea  in  justification  is  tantamount ;"  BulL  N.  P.  48 ;  and  that  « the 
defendant  in  an  action  of  trover  cannot  justify ;  because  the  conversio:! 
must  be  confessed  by  a  plea  of  justification ;  but  the  conversion  is  tk 
tortious  act,  therefore  cannot  be  justified ;"  7  Bac.  Abr.  825  (7th  ed.),  til 
Trover  {¥)  2.    In  an  action  of  defamation,  Not  guilty,  under  the  Nen 
rules,  puts  in  issue,  as  it  did  before,  not  merely  the  speaking  but  thi 
malicious  speaking.    {O'Mattey  also,  in  the  course  of  the  argument  fox 
the  plaintiff,  mentioned  Ghristopherson  v.  Bere,(a)  decided  in  last  Hilary 
vacation.) 

Couchy  contrfl.  The  proof  of  license  was  inadmissible  under  Not 
guilty.  The  conversion  relied  upon  was  not  constructive,  but  lay  in 
the  actual  taking :  when  that  was  proved,  a  primfi  facie  case  was  made 
out :  if  the  defendant  founded  a  justification  on  particular  circumstances, 
it  lay  on  him  to  allege  them,  ^^ord  Denuan,  G.  J.  Does  not  r^^nn 
the  law  say  that  there  is  no  conversion,  properly  so  called,  which  ^ 
is  not  wrongful?]  A  man  who  takes  and  keeps  another's  goods  does 
not  the  less  convert  them  to  his  own  use  because  he  has  leave.  [Lord 
DsNMAN,  G.  J.  In  the  nature  of  things  that  may  be ;  but  it  is  not  so  in 
the  language  of  the  law.  Stancliffe  v.  Hardwick,  2  Gro.  M.  k  B.  1,  S. 
C.  5  Tyr.  551,  has  been  overruled.]    The  authorities  against  it  are  mere 

(aiUQ.  B.,  Fobnury  Stily  1848. 
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dicta.  Selling  another's  goods  would  be,  primfi  facie,  a  wrongful  con- 
version ;  but  it  is  not  so  if  leave  was  given.  [Wightman,  J.  In  a  plea 
of  justification  to  an  action  of  trespass,  you  do  not  profess  to  justify  the 
«<  trespass/'  that  is,  the  wrong  charged;  you  justify  the  breaking  and 
entering.  And  in  trover,  where  the  defence  at  the  trial  is  justification, 
you  justify,  not  a  conversion,  but  a  taking.  Lord  Dbnman,  C.  J.  The 
Judges  whose  dicta  you  dispute  were  among  those  who  decided  Stanclifie 
V.  Hardwick,  2  Cro.  M.  &  R.  1,  S.  C.  5  Tyr.  551.]  They  upheld  that 
decision  in  Vernon  v,  Shipton,  2  M.  &  W.  9 ;  and  it  has  been  acted  upon 
by  this  Court.  The  ruling  now  contended  for  would  reverse  the  decision 
upon  the  effect  of  Not  guilty  in  Frankum  t^.  The  Earl  of  Falmouth,  2  A. 
&  E.  452,  which  has  never  been  impeached,  whatever  may  be  suggested 
as  to  Stanclifie  v.  Hardwick,  2  Cro.  M.  k  R.  1,  S.  C.  5  Tyr.  551. 
[Erlb,  J.  The  defendant  in  Frankum  v.  The  Earl  of  Falmouth,  2  A.  fc 
E.  452,  wished  to  put  the  title  in  issue  under  Not  guilty ;  that  was  clearly 
not  allowable.  Wightmak,  J.  A  simple  obstruction  might  be  lawful : 
a  simple  conversion  could  not.]  The  meaning  of  the  New  rules  is  that 
Not  guilty  shall  operate  merely  in  denial  of  an  act,  which  may  or  may 
not  be  wrongful.     In  Wilkinson  v.  Whalley,  5  Man.  &  6.  590,  Higgins 

*2641  ^'  T*^<^™*8»  8  Q-  ^-  ^^^J  *^*  Mmou  v.  Famell,  12  M.  &  W.  674, 
^  Hhe  question  was,  mainly,  on  the  plaintiff's  possession.  Non 
assumpsit,  by  the  New  rules,  operates  only  as  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  the  matters  of  fact  from  which  it 
may  be  implied ;  that  is  analogous  to  the  rule  on  Not  guilty  ;  and,  in 
Walker  Vi  Mellor,  11  Q.  B.,  February  9th,  1848,  where  the  action  was 
for  goods  sold  and  delivered,  this  Court  held  that  the  plea  of  Non  as- 
sumpsit did  not  let  in  the  defence  that,  at  the  time  of  the  alleged  sale  to 
defendant,  the  plaintiff  had  no  property  in  the  goods,  having  already  sold 
them  to  a  third  person :  and  they  said  that  the  facts  should  have  been 
specially  pleaded.  In  Samuel  v.  Duke,  3  M.  &  W.  622,  630,  631,  an 
action  of  trover  against  the  sheriff  for  seizure  of  goods,  the  pleas  being 
Not  guilty  and  Not  possessed,  facts  were  shown,  tending  to  prove  that, 
notwithstanding  the  plaintiff's  apparent  possessory  interest,  the  sheriff 
had  a  prior  right,  by  delivery  of  a  writ :  but  Parke,  B.,  said :  <<  I  take 
it  to  be  perfectly  clear  that  the  property  passed  to  the  plaintiff,  and  that 
the  sheriff  was  justified  in  the  seizure  of  that  property,  unless  the  plain- 
tiff was  in  a  condition  to  show  that  at  the  time  of  the  conversion  he  had 
the  lawful  possessory  right  to  the  goods.  If  the  conversion  had  been 
the  sale  of  the  goods,  then  the  sheriff  must  have  previously  seized,  and 
probably  it  would  have  been  competent  to  him,  under  the  denial  of  the 
plaintiff's  right  of  possession,  to  show,  that  at  the  time  of  the  sale  of  the 
goods,  the  plaintiff  had  no  possessory  right,  but  that  the  sheriff  had  the 
right  to  seize  them.  But  the  case  is  different  if  the  conversion  com- 
plained of  be  the  act  of  seizure.  I  entertain  a  strong  opinion  that  under 
these  pleadings  it  was  not  competent  to  the  sheriff  to  enter  into  thia 
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defence  at  all."    And  Aldekson,  B.,  expressed  the  same  *opi-  r^^o^e 
nion,  adding  that,  « in  order  to  ayail  himself  of  this  defence,  the  '- 
sheriff  should  have  pleaded  the  circumstances  specially."    If  this  be  so, 
the  rule  laid  down  in  Whitmore  v.  Greene,  13  M.  k  W.  107,  that  in  tro- 
ver, Not  guilty  and  Not  possessed  include  every  defence  that  could  for- 
merly have  been  given  in  evidence  under  Not  guilty,  does  not  universally 
apply.    According  to  the  argument  for  the  defendant,  nothing,  unless 
perhaps  a  release,  can  be  specially  pleaded  in  trover,  notwithstanding  the 
New  rules.     [Pattbson,  J.     In  Pickard  v.  Sears,  6  A.  &  E.  469,  this 
Court  held  that,  under  Not  possessed,  the  defendant  might  prove  a  sale 
to  him,  aathorized  by  the  plaintiff.     But  there  the  goods,  when  seized, 
were  in  the  possession  of  a  third  person :  and  in  the  case  of  a  conversion 
by  demand  and  refusal,  the  goods  being  in  the  hands  of  a  person  other 
than  the  plaintiff,  evidence  in  disproof  of  title  may  come  in  under  the 
plea  of  Not  possessed.    But,  where  the  goods  are  taken  from  the  plain- 
tiff's own  possession,  the  defence  must  arise  on  Not  guilty ;  and  then  the 
question  is  whether  that  puts  in  issue  the  rightfulness  of  the  conversion. 
Erle,  J.    Does  not  posesssion,  as  to  a  chattel,  mean  right  of  possession? 
I  think  this  point  has  arisen  on  a  question  of  lien.]  (a) 

Cfur,  adv.  vuU. 
Lord  Denman,  C.  J.,  in  this  term  (May  SOth),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  trover,  to  which  the  defendant  pleaded,  first, 
Not  guilty ;  secondly,  that  the  plaintiff  was  Not  possessed.  It  appeared 
at  the  trial  that  the  plaintiff  was  indebted  to  the  defendant,  and  that  the 
*wife  of  the  plaintiff,  in  his  absence,  gave  the  furniture  in  ques-  n^nci* 
lion  to  the  defendant  in  payment  of  his  debt ;  and  that  he  then  '- 
took  it  away.  The  jury  believed  that  the  wife  had  sufficient  authority 
to  do  so,  and  found  a  yerdiot  for  the  defendant,  the  plaintiff  having  leave 
to  enter  a  verdict  for  lOZ.  7«.  if  the  Court  should  be  of  opinion  that  the 
defence  was  not  admissible  under  either  of  the  pleas  but  ought  to  have 
t>een  specially  pleaded ;  and  a  rule  nisi  was  granted  accordingly. 

At  the  trial  the  defence  was  treated  principally  as  one  of  leave  and 
license,  and  so  upon  the  argument ;  and  the  general  question  has  been 
discussed,  whether  the  word  <<  converted"  ex  vi  termini  means  «  wrong- 
fully converted,"  so  that  any  evidence  which  shows  that  what  the  defend- 
ant did  was  rightful  must  be  admissible  under  the  plea  of  Not  guilty,  as 
negativing  «  conversion." 

Upon  consideration,  however,  we  are  of  opinion  that,  when  the  wife, 
with  the  authority  of  the  plaintiff  (as  must  be  taken  to  have  been  found 
by  the  jury),  gave  the  goods  to  the  defendant,  the  property  in  them 
passed  to  him,  and  therefore  his  taking  them,  which  was  the  conversion 
relied  ^n,  was  a  taking  of  his  own  goods  and  not  the  goods  of  the  plain- 
Co)  See  White  «.  TmI,  12  A.  A  B.  106. 
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tiff,  and  so  the  second  issue  was  properly  found  for  the  defendant;  Ver- 
non V.  Shipton,  2  M.  &  W.  9,  Pickard  v.  Sears,  6  A.  &  E.  469. 

In  this  case  there  was  a  demand  and  refusal :  but,  as  that  is  not  an 
actual  conversion,  but  only  evidence  of  one,  it  seems  to  follow  that  any 
evidence  explanatory  of  the  demand  and  refusal  must  be  receivable  under 

*^(Vn  ^^^  P^^^  ^^  ^^^  S^^9  because  it  goes  directly  to  show  *that  there 
^  is  no  conversion  at  all.  In  the  present  case,  however,  that  point 
does  not  arise,  because  the  original  taking  was  an  actual  conversion,  and 
no  subsequent  demand  and  refusal  could  constitute  a  second  conversion. 
This  being  a  case,  not  of  mere  leave  and  license,  but  of  transfer  of  the 
property  previous  to  the  taking  by  the  defendant,  the  verdict  was  right, 
and  the  rule  must  be  discharged.  Rule  discharged. 


HADDRICK  V.  HESLOP  and  RAINE. 

Cue  for  malieioiuly,  and  without  probable  e«ue,  indioting  pluntiff  for  peijorj.  Ayermani :  tiiAt 
pUintiff  was  tried  and  acquitted,  and  Judgment  giTen  that  he  ibould  depart  without  day,  ae  by 
the  reoord  appeared.    Plea :  Not  guilty. 

The  eTidence  on  which  peijury  waa  aaeigned  was  giren  against  defendant  in  an  aetion  in  whidi 
he  was  defendant^  and  in  which  the  eridenee  for  him  eontradioted  that  of  the  then  plaintiiL 
Defendant,  on  being  told  of  the  now  plaintiff's  evidence,  said  he  would  indict  him  for  peijury. 
Defendant's  informant  said  he  thought  there  was  no  ground  for  such  indietment ;  but  defendant 
replied  that  he  should  more  for  a  new  trial  (in  the  then  aetion),  and  the  indictment  would 
stop  the  mouths  of  the  now  plaintiff  and  the  opposite  party  for  a  time.    Held : 

1.  That  the  jury  were  properly  asked  whether  the  defendant  belicTed  there  was  reasonable  and 
probable  cause  for  the  proseoutton :  and,  they  hating  found  that  he  did  not>  that  the  Judge 
was  right  in  ruling  that  there  was  no  such  cause. 

2.  That  the  jury  were  rightly  told  thai,  if,  upon  the  abore  evidence,  they  believed  that  the 
defendant  acted  from  an  improper  motive,  they  might  infer  malice. 

I.  That  the  acquittal  was  admitted  on  the  reoord. 

Where  one  defendant  in  an  aetion  of  tort  has  taken  inue,  and  the  other  haa  soffered  judgment 
by  default,  and  a  jury  is  summoned  to  try  the  issue  and  assess  the  damages,  the  party  who  has 
suffered  judgment  may  give  evidence  for  the  plaintiff,  if  he  has  no  other  interest  in  the  resolt 
than  can  be  inferred  from  his  position  on  the  record. 

One  of  two  defendants  in  an  action  of  tort  may  move  for  judgment  as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial,  though  the  other  has  suffered  judgment  by  default^  and  the  v«nire>,  as 
to  him,  was  only  to  assess  damagea.  And  it  need  not  appear  that  he  has  notice  of  the  appli> 
e^tion. 

Case  for  maliciously  and  without  reasonable  and  probable  cause  indict- 
ing the  plaintiff  for  perjury.  Averment  that  the  plaintiff  was  tried  and 
acquitted,  and  judgment  given  that  he  should  depart  without  day,  as  by 
the  record  appeared,  ke. 

Plea,  by  Heslop :  Not  guilty.    Issue  thereon.  « 

♦9f^»i      *I^^^^^  suffered  judgment  by  default. 

-I      A  venire  was  awarded  to  try  the  issue  as  to  Heslop,  and 
damages  as  to  Raine. 
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On  the  trial,  before  Wightman,  J.,  at  the  Durham  Summer  assize8,(a) 
1847,  it  appeared  that  the  evidence  on  which  perjury  was  assigned,  in 
the  prosecution  mentioned  in  the  present  declaration,  was  given  on  the 
trial  (July,  1845)  of  a  cause  in  which  one  Hinde  was  plaintiff,  and  Raine 
and  Heslop  were  defendants,  and  Hinde  sued  the  defendants  for  the  price 
of  certain  barley.  The  pleas  were :  1.  Nunquam  indebitatus,  on  which 
nothing  material  to  the  present  question  arose;  2.  That  Hinde  had  sold 
the  bariey  by  means  of  a  fraudulent  representation  as  to  its  quality. 
Contradictory  evidence  was  given  for  the  plaintiff  and  defendants  respect- 
ively on  this  last  point:  the  present  plaintiff  Haddrick  was  a  witness  for 
the  plaintiff  Hinde ;  and  the  perjury  was  assigned  upon  his  evidence  on 
this  point.  Cbesswsll,  J.,  who  tried  that  cause,  left  the  question  to  the 
jury  on  the  conflicting  evidence,  stating  that  there  was  gross  perjury  on 
one  side  or  the  other.  The  jury  found  for  the  plaintiff  Hinde  on  both 
iasaes.  The  defendants  thereupon  indicted  the  now  plaintiff,  Haddrick, 
for  perjury;  and  the  present  action  was  for  that  indictment. 

Baine,  who  had  suffered  judgment  by  default,  was  called  for  the  plain- 
tifi^  and  his  evidence,  after  argument,  was  admitted.    No  evidence  w^ 
given  of  the  acquittal  alleged  in  this  declaration :  but  the  learned  Judge 
held,  on  the  objection  being  taken,  that  the  pleadings  admitted  it.     It 
was  shown,  on  the  part  of  ibe  plaintiff,  that  the  now  defendant  Heslop 
received  the  *account  of  Haddrick's  evidence  from  another  party,  r^Qf»q 
and  then  stated  that  he  would  indict  Haddrick  for  perjury ;  and  ^ 
that  his  informant  thereupon  expressed  an  opinion  that  there  was  no 
ground  for  such  indictment ;  on  which  Heslop  said  that  even  if  there 
were  not  suflicient  grounds,  for  the  indictment,  it  would  tie  up  the  mouths 
of  Hinde  and  Haddrick  for  a  time,  and  that  he  would  move  for  a  new 
trial.    No  witnesses  were  called  for  the  defence.     The  learned  Judge 
asked  the  jury  whether  Heslop  believed  that  there  was  reasonable  ground 
for  indicting,  and  whether  he  had  indicted  from  malice.     The  jury  an- 
swered that  Heslop  did  not  so  believe ;  and,  as  to  the  malice,  they  said 
that  they  thought  that  the  word  <<  malice"  was  strong,  but  that  they 
thought  the  defendant  had  indicted  from  an  improper  motive.     The 
learned  Judge  then  decided  that  the  indictment  was  without  reasonable 
or  probable  cause,  and  told  the  jury  that  they  might  infer  malice  from 
the  improper  motive.    Verdict  for  the  plaintiff. 
In  Michaelmas  term  (November  5th),  1847, 

Bliss  moved  for  a  new  trial,  on  the  grounds  of  misdirectioli  and  of  the 
nnproper  admission  of  evidence,  and  upon  affidavits. 

First :  the  question  of  the  defendant's  belief  ought  n^t  to  have  been 
ieft  to  the  jury.  It  is  for  the  Judge  to  decide  whether  there  was  reason- 
able and  probable  cause.  It  is  true  that  he  may,  in  order  to  decide  this, 
obtain  the  opinion  of  the  jury  upon  faots  which,  when  found,  he  himself 

(a)  The  reeord  had  heen  withdnwn  at  the  Spring  ■Brim,  1847;  aad  a  question  aroie  la  eon- 
toq«enee»  m  to  vhich  lee  p.  SS9,  poit 
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is  to  act  upon  in  deciding  as  to  the  reasonableness  and  probability.  But 
belief  is  not  such  a  fact :  it  is  material  as  to  the  malice,  but  there  may 
♦97ni  *^^^^  ^^^  reasonable  and  probable  cause  constituted  by  facts 
^  from  which  the  defendant  has  wrongly  drawn  an  inference  of  want 
of  cause.  It  is  otherwise  wh^re  the  belief  becomes  material  as  an  ingre 
dient  in  the  question  of  mala  fides :  that  was  the  case  in  Rayenga  r. 
Mackintosh,  2  B.  &  C.  693,  where  the  defendant  rested  his  defence  upon 
the  ground  that  he  had  acted  bon&  fide  on  a  legal  opinion,  and  the  jury 
found  that  he  had  not  so  acted.  Nothing  should  be  left  to  the  jury  but 
<(  the  truth  of  the  facts  proved,  and  the  justice  of  the  inferences  to  be 
drawn  from  such  facts;"  and  it  is  only  as  affecting  those  questions  that 
the  belief  of  the  party  is  material;  Panton  v.  Williams,  2  Q.  B.  169, 194. 
[WiOHTMAN,  J.  Suppose  I  had  left  to  the  jury  whether  they  believed 
the  witnesses  for  the  plaintiiT  or  those  for  the  defendant,  and  they  had 
answered  that  they  believed  the  former  and  not  the  latter :  should  I  not 
then  have  been  bound  to  tell  them  that  there  was  no  probable  cause  ?] 
Yes,  if  the  question  had  been  as  to  the  truth  of  the  alleged  facts :  bat 
that  was  not  so  here ;  no  witnesses  were  called  for  the  defendant ;  and 
the  question  left  was,  not  whether  the  facts  supposed  to  inculpate  the  plain- 
tiff were  true,  but  whether  the  defendant  believed  them  to  be  so.  Here, 
as  there  were  witnesses  on  both  sides  on  the  original  trial,  and  perjury 
was  undoubtedly  committed  on  one  side  or  the  other,  there  was  probable 
cause  for  indicting,  whatever  opinion  the  present  defendant  formed.  In 
Davis  V,  Hardy,  6  B.  &  G.  225,  it  was  held  that,  where  a  witness  was 
not  impeached,  a  Judge  might  act  upon  his  testimony,  and  direct  the  jury 
that  there  was  reasonable  and  probable  cause,  without  leaving  the  fact 


♦ 
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*to  them.    In  Musgrove  v.  Newell,  1  M.  &  W.  582,  S.  C.  Tyr.  k 


G.  957,  the  Court  of  Exchequer  appears  to  have  been  of  opmion 
that,  where  reasonable  and  probable  cause  once  existed,  subsequent  facts 
tending  to  remove  the  defendant's  belief  in  such  cause  did  not  negative 
the  probable  cause,  though  they  mi^t  be  important  as  to  the  question 
of  malice.  [Lord  Dbnman,  G.  J.  I  never  could  understand  why  the 
Court  of  Exchequer  thought  my  ruling  in  that  case  wrong.]  In  Yenafra 
V.  Johnson,  10  Bing.  SOI,  the  defendant  had  charged  the  plaintiff  with 
menacing  his  life ;  and  it  was  left  to  the  jury  to  say  whether  the  defend- 
ant  believed  the  menace :  but  that  was  because  the  nature  of  the  menace 
itself  would,  in  part,  be  shown  by  the  belief;  and  there  the  ilefendsnt 
had  in  fact  sworn  that  he  considered  his  life  in  danger.  In  Taylor  v. 
Willans,  2  B.  &  Ad.  845,  the  defendant  having  preferred  a  bill  for  per- 
jury, did  not^at  the  trial  appear  to  give  evidence  in  support  of  it:  and  it 
was  held  that,  on  the  trial  of  an  action  for  preferring  the  charge,  the 
Judge  had  done  rightly  in  asking  the  jury  whether  the  cause  of  the  non- 
appearance was  that  the  defendant  was  conscious  that  he  had  no  evidence 
to  produce :  there  the  consciousness  was  material  as  showing  whether  in 
fact  «ny  evidence  of  the  perjury  had  existed,  Delegal  v.  Highley,  3  New 
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Ga.  950,  will  be  cited  on  the  other  side.     There  the  plea  Bet  out  certain 
facts,  as  showing  probable  cause,  but  did  not  aver  the  defendant's  know- 
ledge of  such  facts,  and  was  therefore  held  bad :  and  it  is  clear  that  facts 
not  known  to  the  defendant  can  constitute  no  cause  for  his  acting :  but 
the  question  here  is,  not  as  to  knowledge  of  facts,  but  "^as  to  ri^n^ro 
belief  in  the  mind  of  the  individual,  produced  by  such  facts.  The  *- 
strongest  case  in  favour  of  the  learned  Judge's  direction  appears  to  be 
Broad  v.  Ham,  5  New  Ca.  722 :  but  there  the  absence  of  belief  on  the 
part  of  the  defendant  was  considered  to  furnish  some  evidence  that  th^ 
facts  themselves  were  not  enough  to  suggest  the  probability  to  the  mind 
of  a  reasonable  man.     That  is  different  from  treating  the  absence  of 
belief  as  a  direct  negative  of  the  probability  arising  from  undisputed 
facts.    Turner  v.  Ambler,  10  Q.  B.  252  (see  p.  259),  must  be  explained 
ia  the  same  way.     The  intrinsic  probability  is  one  thing :  the  belief,  as 
resulting  from  the  constitution  of  a  particular  mind,  is  another.     [Lord 
Dbnman,  C.  J.     Suppose  the  disbelief  to  arise  from  knowledge  of  the 
facts.]    It  then  becomes  material  as  evidence  of  the  facts,  as  was  laid 
down  in  Pan  ton  v.  Williams,  2  Q.  B.  194. 

Next :  the  jury  were  misdirected  as  to  malice.   The  mere  fact  that  the 

defendant  bad  an  indirect  motive,  however  improper,  in  instituting  the 

prosecution,  does  not  show  malice.   The  malice  required  in  this  action  is 

eipress  malice  in  fact,  not  mere  malice  in  law.  In  the  judgment  of  Lords 

Mansfibld  and  Louohbobough,  in  Johnstone  t;.  Sutton,(a)  it  is  said  (1 

T.  R.  545)  :  <«From  the  want  of  probable  cause,  malice  may  be,  and  most 

commonly  is,  implied.  The  knowledge  of  the  defendant  is  also  implied." 

The  jury  ought  therefore  to  have  been  told  *that  the  indirect  1-11,070 

motive  was  quite  consistent  with  absence  of  malice,  unless  the  ^ 

defendant  knew  (not  simply  believed)  that  there  was  no  probable  cause, 

or  unless  there  were  some  evidence  of  express  malice  towards  the  plaintiff. 

Next,  the  fact  of  the  acquittal,  which  is  alleged  in  the  declaration, 

should  have  been  proved.     It  will  be  said  that  this,  not  being  expressly 

traversed,  was  admitted.     A  somewhat  similar  question  arose,  as  to  the 

reversal  of  an  outlawry,  in  Drummond  v.  Pigou,  2  New  Ga.  114 ;  but 

the  point  was  not  expressly  decided.  In  Watkias  v.  Lee,  5  M.  &  W.  270, 

Lord  Abinqbk  and  Aldsrson,  B.,  expressed  their  opinion  that  the  plea 

of  Not  Guilty,  in  case  for  a  malicious  arrest,  did  not  put  in  issue  an 

averment  that  the  suit  was  discontinued :  but  the  decision  of  the  Court 

there  was  upon  a  point  not  taken  at  Nisi  Prius,  where  the  question  reserved 

was  whether  a  rule  to  discontinue,  no  judgment  being  proved,  entitled 

the  plaintiff  to  recover.     No  action  for  the  arrest  could  be  maintained 

unless  the  original  suit  were  terminated :  it  should  seem  therefore  that 

the  plea  of  Not  guilty  denied  the  termination ;  else  the  jury  would  have 

been  allowed  to  draw  an  inference,  as  to  the  allegation  which  was  tra- 

(«)  In  BzoIl  Gh.,  1  T.  B.  610,  ravening  the  Jadgment  of  (he  Court  of  Kxcheqaer  in  Batton  «. 
Johnstone,  1  T.  R.  493.  Judgment  of  Bzoh.  Ch.  afiimed  on  error,  in  Dom.  Proo.,  1  T.  B.  7SL 
&aiBro.P.a7e(3dod). 
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versed,  namely  want  of  cause,  from  the  allegation  of  which  merely  the 
proof  was  waived,  namely  that  of  a  discontinuance ;  which  is  contrary 
to  the  opinion  of  Alderson,  B.,  in  Edmunds  v.  Groves,  2  M.  &  W.  642, 
and  inconsistent  with  the  principle  of  Robertson  v.  Grantlett,  16  M.  & 
W.  289.  Not  guilty  traverses  the  want  of  cause :  for  which  reason, 
after  verdict,  it  is  no  objection  that  there  is  no  allegation  of  the  termi- 
nation of  the  suit,  the  verdict  of  Guilty  being  tantamount  to  a  finding  of 
♦9741  **^*^  ^*^*  ^  Skinner  v.  Gunton,  1  Saund.  228, 229.  In  Parker  v. 
^  Langley,  1  GKlb.  Bep.  E.  B.  163,  the  omission  of  the  allegation 
was  held  to  be  demurrable :  and  there  Parker,  G.  J.,  refers  to  Hobart's 
citation,  in  Waterer  v.  Freeman,  Hob.  205,  266,  267  (5th  ed.),  of  the 
reason  given  by  the  Judges  in  Yearb.  Mich.  2  R.  3,  fol.  9  B.,  pi.  22, 
that,  until  the  first  suit  be  determined,  it  cannot  appear  that  it  was  unjust. 
The  same  principle  was  acted  upon  in  Norrish  v,  Richards,  3  A.  &  E. 
733. 

Next,  the  witness  Raine  was  not  competent.  (On  this  point.  Bliss 
referred  to  Worrall  v.  Jones,  7  Bing.  395,  and  Pipe  t;.  Steele,  2  Q.  B. 
733.) 

(He  also  discussed  the  affidavits.) 

Lord  Dbnmak,  C.  J.  It  would  be  quite  outrageous  if,  where  a  party 
is  proved  to  believe  that  a  charge  is  unfounded,  it  were  to  be  held  that 
he  could  have  reasonable  and  probable  cause.  Reference  has  been  made 
to  Turner  v.  Ambler,  10  Q.  B.  252,  where  there  was  an  allusion  to  a 
decision  of  my  brother  Maxtle,  upheld  afterwards  in  the  Common  Pleas,(a) 
to  the  effect  that  .reasonable  and  probable  cause  cannot  exist  without 
belief.  There  may  possibly  be  some  difficulty  in  distinguishing  the  case 
last  mentioned  from  some  others :  but  I  think  Ihat  belief  is  essential  to 
the  existence  of  reasonable  and  probable  cause:  I  do  not  mean  abstract 
belief,  but  a  belief  upon  which  a  party  acts.  Where  there  is  no  such 
belief,  to  hold  that  the  party  had  reasonable  and  probable  cause  would  be 
Mfrfr[  destructive  of  common  sense.  Proof  of  *the  absence  of  belief  is 
-■  almost  always  involved  in  the  proof  of  malice.  In  Turner  t?. 
Ambler,  10  Q.  B.  252,  there  was  no  point  directly  made  at  the  trial  as 
to  want  of  belief :  the  only  question  was  whether  the  facts  of  themselves 
bore  out  the  probability  and  reasonableness.  But,  where  a  plaintiff  takes 
upon  himself  to  prove  that,  assuming  the  facts  to  be  as  the  defendant 
contends,  still  the  defendant  di'd  not  believe  them,  we  ought  not  to  enter- 
tain any  doubt  that  it  is  proper  to  leave  the  question  of  belief  as  a  fact 
to  the  jury.  It  is  not  absolutely  necessary  that  this  belief  should  be  the 
motive  on  which  he  acted :  he  may  act  from  malice,  and  yet,  if  there 
was  reasonable  and  probable  cause  in  which  he  believed,  the  case  against 
him  must  fail.     As  to  the  acquittal  not  being  proved,  the  Court  of  Exche- 

(a)  The  eaae  aUaded  to  Ib  perhaps  Broftd  «.  Hun,  5  New  Ca.  722.    B7  the  Nport  of  S.  C  la  S 
Bep^  40,  the  eanee  appears  to  hare  been  tried  before  Maulk,  B. 
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quer  has  decid6d(a)  that  the  plea  of  Not  guilty  does  not  put  that  in  issue. 
On  these  points  no  rule  will  be  granted.  But  a  rule  should  be  granted 
on  the  admission  of  the  eyidence,  and  on  the  affidavits :  there  may  also 
be  a  question  whether  the  jury  were  warranted  in  coming  to  the  conclu- 
sion that  the  defendant  did  not  believe  that  there  was  reasonable  and 
probable  cause. 

CoLSRiDGB,  J.  I  have  little  to  add.  It  is  clearly  settled  (and  I  do 
not  regret  it)  that  the  question  of  reasonable  and  probable  cause  is  for 
the  Jadge.  I  always  understood  this  question  to  be,  whether  there  was 
reasonable  and  probable  cause  for  the  particular  prosecution;  and,  if  so, 
there  must  be  some  preliminary  facts  in  question :  the  Judge  must  say 
to  the  jury,  <<  I  tell  you,  if  you  think  so  and  so,  there  is  a  want  of  rea* 
sonable  and  probable  cause."  Here  it  is  sufficient  that  *the  pro-  w-^nfi 
secator  did  not  believe  in  such  cause,  and  instituted  the  prosecu-  '- 
tiou  from  the  corrupt  motive  of  suppressing  evidence.  It  was,  there- 
fore, right  to  ask  the  jury  whether  he  did  believe  that  there  was  probable 
eanse  for  indicting,  and  whether  he  instituted  the  prosecution  from  such 
a  motive.  As  to  the  malice,  I  think  the  Judge  did  enough.  The  jury 
said  that  malice,  in  its  ordinary  sense,  was  a  grave  charge ;  the  Judge 
then  properly  told  them  that,  if  the  defendant  had  acted  from  an  impro- 
per motive,  they  might  infer  malice. 

WiOHTMAN,  J.  As  to  the  question  of  reasonable  and  probable  cause, 
the  whole  case  showed  that  Heslop  was  not  personally  cognisant  of  the 
facts  which  were  in  question  on  the  original  trial :  he  seems  to  have  acted 
on  the  relation  of  others.  The  question  is,  whether  he  acted  on  what 
he  thought  probable.  He  is  told  that  there  is  no  ground  for  the  indict- 
ment: instead  of  answering  that  he  is  satisfied  that  there  is,  he  says  the 
indictment  will  stop  the  mouths  of  his  adversaries.  Surely  that  is  evi- 
dence on  which  a  jury  might  come  to  the  conclusion  that  there  was,  in 
his  belief,  no  probable  cause.  It  is  said  that  the  question,  whether  the 
supposed  cause  really  actuated  the  defendant,  goes  only  to  the  malice : 
bat  I  should  say  that,  if  it  goes  to  the  malice,  it  goel^  ft  fortiori  to  the 
probable  cause.  As  to  the  acquittal,  I  should  have  felt  no  doubt,  even 
in  the  absence  of  an  express  decision,  that  it  is  not  put  in  issue  by  the 
plea  of  not  guilty. 

Erlb,  J.  I  think  the  case  was  properly  left  to  the  jury.  The  defend- 
ant made  the  charge  upon  "^information  given  to  him:  it  was  left  r^^nnn 
to  the  jury  whether  he  believed  that  information:  and  they  found  ^ 
that  he  did  not.  It  would  be  monstrous  to  say  he  had  reasonable  and 
probable  cause.  As  to  the  acquittal,  whenever  an  essential  fact  is  intro- 
duced in  the  declaration,  and  not  traversed  in  the  plea,  it  is  admitted. 

Rule  refused  as  to  misdirection. 
Afterwards,  in  the  same  term  (November  18th),  a  rule  nisi  was  granted 
on  the  other  points.    In  last  HUary  vacation, 

(a)  Watkins  «.  Lee,  6  M.  A  W.  270. 
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Knowles  and  Granger  showed  can8e.(a)  The  evidence  objected  to  on 
the  trial  was  that  of  Raine,  the  co-defendant,  who  was  called  as  a  witness 
for  the  plaintiff,  and  examined,  after  objection  on  the  part  of  the  defeijd- 
ant.  A  party  to  the  record  is  not,  on  that  account  merely,  inadmissible. 
Modern  cases  have  established  that  the  test  of  his  admissibility  is  the 
interest  he  has  in  the  event  of  the  suit.  This  was  laid  down,  after  con- 
sideration of  the  authorities,  in  Worrell  v.  Jones,  7  Bing.  895 ;  and  the 
decision  was  fully  recognised  in  Pipe  v,  Steele,  2  Q.  B.  738.  Lord  Drk- 
MAN,  C.  J.,  there,  delivering  the  judgment  of  this  Court,  said :  <<  In 
Green  v.  Sutton,  2  Moo.  k  Rob.  269,  Lord  AsmaER  rejected  a  person  so 
situated,  on  the  express  ground  that,  having  admitted  himself  liable  by 
suffering  judgment  by  default,  he  is  directly  interested  in  throwing  a  part 
of  that  burden  on  another;  which  was  also  the  ground  of  the  decision  in 
*97«l  •^^^^^'^  ^*  Brown,  4  Taunt.  762.    And,  if  the  joint  liability  were  *an 

-'  established  fact  at  the  time  when  the  witness  is  called,  this  argu- 
ment would  be  conclusive.  But,  on  the  contrary,  it  is  the  very  fact  in 
issue;  and  the  witness's  interest  is  that  it  may  not  be  established, 
because,  unless  it  is,  no  judgment  can  be  had  against  him  in  this  action. 
He,  indeed,  after  suffering  judgment  by  de&ult,  may  have  little  ground 
for  expecting  that  he  will  ultimately  escape  the  consequences  of  a  joint 
liability ;  but  his  conduct  even  in  that  respect  might  admit  of  explana- 
tion." There  is  more  ground  for  admitting  the  evidence  in  this  case  than 
there  was  in  Pipe  v.  Steel ;  for  the  action  there  was  assumpsit ;  here  it 
is  tort,  and  there  can  be  no  contribution.  Again,  the  witness  has  an 
interest  against  that  of  the  plaintiff,  in  making  the  damages  low,  and  has 
ho  interest  of  an  opposite  kind,  unless  it  be  supposed,  for  which  there  is 
no  ground,  that  some  arrangement  has  been  made  with  the  plaintiff  in 
the  witness's  favour,  contingent  on  the  result  of  the  cause.  One  of  two 
defendants  in  ejectment,  having  suffered  judgment  by  default,  has  been 
admitted  as  a  witness  for  his  co-defendant ;  Doe  dem.  Harrop  v.  Green, 
4  Esp.  N.  P.  G.  198 :  it  was  there  argued  that  he  had  an  interest  in  sub- 
jecting the  other  defendant  to  a  liability  which  otherwise  he  himself 
would  have  to  bear  singly,  for  mesne  profits ;  but  Lord  Ellenborough 
held  this  interest  too  remote  to  be  considered.  Where  a  defendant  in 
replevin  had  made  distinct  cognisances  under  two  parties,  and  the  cogni- 
sance as  to  one  was  abandoned,  he  was  held  admissible  as  a  witness  for 
the  defendant ;  King  r.  Baker,  2  A.  &  E.  333.  In  Norden  v,  William- 
son, 1  Taunt.  378,  a  plaintiff,  in  an  action  for  work  and  materials, 
♦97Q1  *^*®  ^^^^  admissible,  he  himself  not  objecting,  as  a  witness  for 

^  the  defendant,  against  a  co-plaintiff.  A  defendant  in  trover, 
having  let  judgment  go  by  default,  was  allowed  by  Lord  Kbnton  to  gire 
evidence  for  another  defendant ;  Ward  v.  Haydon,  2  Esp.  N.  P.  C.  552. 
In  Blackett  v.  Weir,  5  B.  &  G.  385,  387,  an  action  of  assumpsit  for  goods 
sold  and  delivered,  a  witness  who  admitted  a  joint  liability  with  tho 

(o)  Fttbnutfy  11th,  1848.  Before  Lord  DiinfAv,  0.  J.,  Pattisoii,  CoLiBiDai,  Mid  WiwmuM,  Jt. 
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j  defendant  was  examined  on  the  plaintiff's  behalf;  and  this  G(nrt  held 
'  that  be  was  rightly  admitted,  Abbott,  G.  J.,  saying:  <<In  actions  of 
trespass,  witnesses  apparently  open  to  a  much  stronger  objection  are 
constantly  admitted."(a)  In  Mash  v.  Smith,  1  C.  &  P.  577,  a  defendant 
in  trespass,  who  had  suffered  judgment  by  default,  was  offered  as  a  lut^ 
ness  for  other  defendants,  the  venire  being  to  try  issues  and  assess  da» 
mages ;  and  Best,  C.  J.,  held  that  he  ought  not  to  be  admitted.  The  reason 
was  that  he  had  an  interest  in  lowering  the  damages.  The  same  reason 
makes  such  a  witness  unobjectionable  when  called  for  the  plaintiff.  Golb« 
RineB,  J.,  under  similar  circumstances,  in  Thorpe  v.  Barber,  5  G.  B.  675, 
followed  the  ruling  of  Bbst,  G.  J. ;  and  his  decision  was  upheld  by  the 
Gourt  of  Gommon  Pleas.  [Golbribob,  J.  In  that  case  I  consulted  the 
Lord  Chief  Baron.]  It  is  true  that,  in  Chapman  v.  Graves,  2  Gamp. 
383,  note,  an  action  of  trespass,  a  defendant  who  had  suffered  judgment 
by  default  was  called  on  the  part  of  the  plaintiff,  and  rejected  by  Lb 
Blanc,  J. :  but  there  Doe  dem.  Harrop  n.  Green,  4  Esp.  N.  P.  C.  198, 
was  not  cited ;  and  the  case  stands  unsupported. 

*BliiM  and  Joseph  Adduon^  contrft.  It  must  still  be  considered  r^ooA 
the  general  rule  that  a  party  to  the  record  is  not  a  proper  witness,  ^ 
though  a  class  of  exceptions  is  established  by  Worrall  v.  Jones,  7  Bing.  396, 
and  Pipe  v.  Steele,  2  Q.  B.  733.  It  will  be  seen  on  examination  that  Wor* 
rail  V.  Jones  does  not,  as  is  supposed  in  the  latter  case,  overrule  Brown  v. 
Brown,  4  Taunt.  752,  and  Mant  v.  Mainwaring,  8  Taunt.  139.  The  de- 
fendant Heslop  does  not  rely  upon  the  fact  of  the  witness  Raine  being 
party  to  the  record,  nor  upon  any  supposable  intention  of  the  plaintiff  in 
his  favour.  The  point  made  is  that  the  witness's  evidence  tended  directly 
to  insure  a  right  and  benefit  to  himself.  If  a  verdict  was  given  against 
Heslop,  two  parties  instead  of  one  were  liable  to  execution  at  the  plain- 
tiff's suit,  and  Raine's  estate  was  worth  more  in  proportion  to  the  share 
of  responsibility  thus  thrown  upon  Heslop.  The  only  case  directly  in 
point  is  Chapman  v.  Graves,  2  Gampb.  383,  note.  There  Ward  v.  Hay- 
don,  2  Esp.  N.  P.  G.  552,  was  cited,  as  showing  that 'a  joint  trespasser 
who  has  suffered  judgment  by  default  may  give  evidence  for  his  co-defend- 
ant ;  but  Lb  Blanc,  J.,  said  that,  in  this  and  another  case  referred  to, 
«the  co-defendant  was  called  to  exculpate  the  other  defendants :  here,  it 
was  proposed  to  call  a  co^efendant  to  inculpate  the  others."  That  is 
the  true  ground  of  distinction,  and  is  one  on  which  the  case  has  never 
been  overruled.  And  it  is  laid  down  generally,  in  Bull.  N.  P.  285,  that 
<^  the  plaintiff  can  in  no  case  examine  a  defendant  though  nothing  be 
proved  against  him ;"  a  rule,  undoubtedly,  which  must  be  qualified 
where  the  witness  has  a  preponderating  interest  against  the  side  for 
^which  he  is  called.  It  is  true,  that  in  Chapman  v.  Graves,  2  n^no-t 
Camp.  833,  note,  Doe  dem.  Harrop  v.  Green,  4  Esp.  N.  P.  G.  198,  ••    ^ 

(a)  Granger  ifA  the  reti  of  the  pusage  (which  is  giren  In  p.  288,  post)  u  far  as  "  actions 
•ftort.*' 
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was  not  noticed ;  but  a  case  of  ejectment,  as  Mr.  Starkie  observes  (8 
Stark.  Ev.  799,  note  (r)  8d  ed.),  <<  is  scarcely  to  be  regarded  as  an  excep- 
tion" (to  the  rule  that  the  plaintiff  cannot  examine  a  co-defendant); 
«<  for  there  the  proceeding  is  merely  fictitious,  and  the  name  of  the  de- 
fendant does  not  appear  upon  the  record."  And  in  that  case  the  defend- 
ant merely  proved  diat  a  co-defendant  was  in  possession  under  the  plain-^ 
tiff,  and  the  commencement  of  his  holding :  the  witness  gained  nothing 
by  that :  for  the  chance  that  an  action  for  mesne  profits  would  be  brought 
against  the  co-defendant  only  was  too  remote  to  be  estimated.  [Patts- 
80K,  J.  What  greater  certainty  is  there  in  this  case?]  The  witness 
makes  the  other  defendant  liable  to  execution  immediately.  [Patte- 
SON,  J.  In  the  ejectment,  the  co-defendant  became  liable  immediately  to 
an  action  for  mesne  profits ;  but  the  witness  did  not  exonerate  himself.] 
It  was  only  a  possibility  that  the  plaintiff  would  bring  trespass  for  mesne 
profits.  [CoLBBiDGE,  J.  A  similar  answer  may  be  given  here.  Pat- 
TE80N,  J.  I  cannot  see  the  difference.  The  plaintiff  may  or  may  not 
sue  out  execution  against  Heslop.]  The  execution,  if  taken  out,  must  be 
against  both.  [Pattebon,  J.  The  levy  need  not  be  on  both.]  It  may 
be  on  the  witness  only,  .or  on  Heslop  only.  The  goods  of  both  are 
bound.  The  tendency  of  the  evidence,  therefore,  is  to  increase  a  fund 
by  which  the  estate  of  the  witness  may  be  disburdened ;  and  the  case  is 
like  those,  before  stat.  6  &  7  Vict.  c.  85,  of  an  uncertificated  bankrupt 
called  to  give  evidence  in  augmentation  of  the  estate,  or  the  devisee  of 
^Aoo-i  ^^  annuity  to  prevent  ^diminution  of  the  estate  on  which  it  is 
-'  charged,  as  in  Bloor  v.  Davies,  7  M.  &  W.  235.  Among  other 
analogous  cases  are  Bland  t;.  Ansley,  2  N.  B.  331,  Baker  v.  Tyrwhitt, 
4  Camp.  27,  Doe  dem.  Jones  v.  Wild,  5  Taunt.  183 ;  the  subject  is  also 
explained  by  Bex  v.  Pressor,  4  T.  B.  17.  The  benefit  to  the  witness  in 
the  present  case  would  accrue  from  the  moment  when  a  verdict  was  given 
for  the  plaintiff.  Baine  had  suffered  judgment  by  default ;  but,  even 
after  a  writ  of  execution  had  been  delivered  to  the  sheriff,  he  mi^ht  sell 
his  goods ;  Samuel  v.  Duke,  3  M.  &  W.  622 ;  and  they  would  be  the 
more  saleable  if  the  liability  they  lay  under  was  a  divided  one.  [Wight- 
man,  J.  It  is  a  fallacy  to  say  it  was  divided.]  If  judgment  was  obtained 
against  Heslop,  and  execution  taken  out,  the  lands  of  Baine  could  not 
be  extended  till  all  the  goods  of  both,  or  of  the  survivor  if  one  died,  had 
been  exhausted ;  The  King  (in  aid  of  Simpson)  v.  Hopper,  3  Price,  40, 
1  Archb.  Pract.  604,  8th  ed.,  2  Inst.  395,  3  Bac.  Abr.  378  (7th  ed.),  tit. 
Execution  (G)  2 ;  and  then,  if  an  elegit  issued,  the  execution  must  go 
against  the  whole  of  Heslop 's  as  well  as  Bame's  lands ;  8  Bac.  Abr.  403, 
tit.  Execution  (G)  1,  2  Inst.  396,  and  Harbert*s  case,  3  Bep.  11  i,  13 
a,  i,  14  a,  there  cited ;  stat.  1  &  2  Vict.  c.  110,  ss.  11,  13. 

There  is,  indeed,  a  rule  established  in  one  instance,  which  appears 
unfavourable  to  the  defendant's  view,  namely,  that  a  trespasser,  not  sued 
ji  the  particrilar  cause,  may  give  evidence  for  the  plaintiff  against  hia 


12  ADOLPHUS  &  ELLIS.  N.  S.  282 

co-trespasser:  but  that,  until  lately,  has  rested  on  dicta  only,  and  those 
Bot  founded  on  satisfactory  reasons ;  such  as  the  observation  of  AsH« 
HUBST,  J.,  in  Walton  v.  Shelley,  1  T.  E.  296,  801 :   « As  if  a  per- 
son  bring  two  sereral  actions  ""against  two  defendants  for  the  same   r^noo 
battery;  in  the  action  against  one,  the  other  may  be  a  witness,    ^ 
because  he  is  not  interested  in  the  event/'    Abbott,  G.  J.,  says,  in 
Blackett  v.  Weir,  5  B.  k  G.  887,  that  scarcely  a  circuit  passes  without 
an  instance  of  a  trespasser  being  called  to  prove  thac  he  did  it  by  the 
command  of  the  defendant.    The  same  remark  is  made  in  Hall  v.  Gurzon, 
9  B.  ft  C.  646 ;  and  the  practice  is  recognised  in  Berkeley  v.  Dimery,  10 
B.  &  C.  113,  note.    But  this  is  a  peculiar  state  of  things :  for,  although, 
generally,  there  is  no  contribution  among  wrongdoers,  yet  Lord  Kenton, 
when  laying  down  that  rule  in  Merryweather  v.  Nixan,  8  T.  B.  186,  said 
"that  this  decision  would  not  aifect  cases  of  indemnity,  where  one  man 
employed  another  to  do  acts,  not  unlawful  in  themselves,  for  the  purpose 
of  asserting  a  right :"  and  this  distinction  is  cited  and  adopted  in  Adam- 
son  V.  Jarvis,  4  Bing.  66,  72.     The  witness,  in  such  a  case,  is  not  inte- 
rested, as  the  witness  here  is,  in  making  the  defendant  answerable  to  the 
plaintilT;  for,  if  he  himself  is  liable  at  the  plaintiff's  suit,  he  may  enforce 
sn  indemnity  from  the  defendant.    [Lord  Denman,  G.  J.    If  the  defend- 
ant is  solvent.]    The  case  of  a  co-trespasser,  not  sued,  proving  that  ho 
did  the  act  by  command  of  the  defendant  is  at  least  anomalous ;  for  a 
recovery  against  one  of  two  joint  wrong-doers  is  a  bar  to  an  action 
against  the  other ;  King  v.  Hoare,  13  M.  &;  W.  494,  504 :  therefore,  in 
an  ordinary  case,  the  witness  would  have  a  clear  interest  in  the  plaintiff's 
success :  and  the  reason  assigned  for  the  admissibility  in  Morris  v,  Dau- 
bignj,  5  B.  Moore,  319,(a)  that,  if  an  action  were  ^brought  against  r:|coQ4 
the  witness,  a  verdict  in  the  cause  in  which  he  gave  evidence  could 
not  be  used  for  or  against  him,  is  incorrect.     Thorpe  v.  Barber,  5  G.  B. 
675,  decides  nothing  in  the  present  instance :  the  witness  had  a  direct 
interest  in  lowering  the  damages,  and  no  interest  adverse  to  the  side  on 
which  he  was  called :  the  present  is  not  the  opposite  of  that  case.     As  to 
lowering  the  damages,  a  witness  may  effect  that  by  evidence  on  the  plain- 
tiff's side  as  well  as  by  evidence  on  the  defendant's.       Our.  adv.  vuU. 

Lord  Dbnman,  G.  J.,  in  this  term  (May  81st),  delivered  the  judgment 
of  the  Gourt. 

This  was  an  action  on  the  case,  for  a  malicious  prosecution,  against 
two  defendants,  Heslop  and  Raine.  Raine  suffered  judgment  by  default ; 
but  Heslop  pleaded  to  issue.  The  venire  was  in  the  usual  form,  to  try 
the  issue  against  Heslop  and  to  assess  damages  against  Baine.  Baine 
was  called  and  examined  as  a  witness  for  the  plaintiff:  and  on  this  ground 
a  rule  nisi  for  a  new  trial  was  obtained  and  has  been  fully  argued. 
Formerly  it  seems  to  have  been  considered  that  a  party  to  the  record, 

(a)  Actton  of  treepaaa.    A  witDesa  (not  saed)  was  allowed  to  prorfl  that  be  did  the  act  u  seiraai 
to  the  defendaot 
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as  sach  merely,  was  incotnpetent ;  but  that  doctrine  is  non  finally  oveiv 
roled,  Worrall  v.  Jones,  7  Bing.  895 ;  and  the  troe  criterion  is  held  to  be, 
whether  the  proposed  witness  is  or  is  not  interested  to  obtain  a  verdict 
for  the  party  calling  him. 

In  cases  of  contract  a  defendant  who  has  suffered  juagment  by  default 
is  not  competent  for  the  other  defendant,  because  he  is  directly  interested 
to  procure  a  verdict  for  him,  since  such  verdict  would  enure  to  his 
MQiri  "^benefit  notwithstanding  the  judgment  by  default.  But  for  the 
^  same  reason  he  is  competent  for  the  plaintiff,  his  direct  and  predomi- 
nating interest  being  against  the  plaintiff  who  calls  him,  though  he  has  a 
conflicting  interest  to  fix  the  other  defendant  jointly  with  himself;  Pipe 
v.  Steele,  2  Q.  B.  733.  In  cases  of  tort,  such  as  the  present,  where  an 
assessment  of  damages  against  the  proposed  fitness  is  to  take  place  as 
well  as  the  trial  of  an  issue  against  the  other  defendant,  he  is  not  com* 
potent  for  that  defendant,  because  he  is  directly  interested  to  reduce  the 
amount  of  the  damages,  though  a  verdict  for  that  defendant  would  not 
enure  to  his  benefit.  This  was  expressly  decided  in  Thorpe  v.  Barber,  5 
0.  B.  675.  That  same  ground  of  incompetency  for  the  other  defendant 
would  make  him  a  competent  witness  for  the  plaintiff  by  parity  of  reason 
with  the  case  of  Pipe  v.  Steele,  and  would  be  conclusive  of  the  case,  if 
no  other  ground  of  incompetencj  from  a  more  predominatiag  interest 
could  be  shown. 

It  is  argued  that  such  ground  can  be  shown,  and  hIso  that  there  is 
direct  authority  against  his  competency.  First  as  to  authority.  The 
case  cited  is  that  of  Chapman  v.  Graves,  2  Camp.  333,  note,  reported,  in 
a  note  to  Stevens  v.  Lynch,  2  Camp.  332,  as  having  been  decided  by 
Le  Blanc,  J.  In  that  case  the  learned  Judge  admitted  a  joint  trespasser 
who  was  not  made  defendant,  but  rejected  one  who  was,  and  who  bad 
Buffered  judgment  by  default.  The  decisions  appear  to  have  proceeded 
not  on  the  question  of  interest,  but  on  the  fact  of  being  or  not  being 
party  to  the  record.  If  the  question  of  interest  had  been  taken  into 
MQai  consideration,  it  should  seem  that  the  witness  "^who  was  not  party 
to  the  record  had  the  strongest  inducement  to  fix  the  defendants, 
because  the  plaintiff,  after  obtaining  judgment  against  them,  could  never 
have  sued  the  witness  at  all,  and  so  he,  by  the  effect  of  his  own  evidence, 
might  escape  altogether ;  whereas  the  utmost  benefit  that  he  who  was 
party  to  the  record  could  obtain  was  that  of  having  others  made  jointly 
liable  with  himself.  This  case  therefore,  although  it  has  been  often  cited, 
and  with  apparent  approbation,  does  not  seem  to  us  to  be  a  strong  autho- 
rity, if  indeed  it  be  any,  since  the  doctrine  that  competency  depends 
upon  interest  only  has  been  established.  In  the  case  of  Thorpe  v.  Bar- 
ber, 5  C.  B.  675,  Maulb,  J.,  is  reported  to  have  said  that  the  case  of 
"Worrall  v.  Jones,  7  Bing.  395,  has  overruled  the  case  of  Chapman  v. 
Graves,  2  Campb.  333,  note ;  and  so  it  has,  if  Chapman  v.  Graves  is 
taken  to  have  proceeded  on  the  doctrine  that  parties  to  the  record  are, 
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as  such  merely,  not  competent ;  bnt  not  otherwise.    It  should  also  be 
observed  that  the  plaintiff  in  Chapman  t;.  Graves  obtained  the  verdict  upon 
other  evidence.     In  the  last  treatise  on  evidence,  Mr.  P.  Taylor  (a)  has 
expressed  his  doubt  whether  the  case  be  supported  in  principle.  Secondly, 
as  to  the  interest  of  the  witness ;  no  doubt  he  has  an  interest  to  fix  the 
other  defendant,  because  it  may  be  that  the  plaintiff,  having  recovered 
against  both,  will  take  his  execution  against  the  other  defendant  and  not 
against  the  witness,  and  in  general  (subject  to  some  exceptions  which  are 
not  shown  to  apply  here)  there  is  no  contribution  between  defendants  in 
actions  of  tort.   On  the  other  side  it  was  said  that  such  an  interest  is  con- 
tingent, and  too  remote  and  uncertain  to  be  regarded,  as  it  was  considered 
to  be  in  *the  case  of  Doe  dem.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  rn^non 
198,  decided  by  Lord  Ellenborough.   In  order  to  meet  this  view  '- 
of  the  case,  the  learned  counsel  for  the  defendant  Heslop  cited  numerous 
authorities  to  show :  first,  that,  if  the  plaintiff  succeeded  against  Heslop, 
his  execution  must  be  jointly  against  both  Heslop  and  Raine.     This  is 
60,  no  doubt ;  but  it  is  equally  clear  that,  under  a  writ  of  fieri  facias 
against  both,  he  might  levy  on  the  goods  of  one  only :  secondly,  that  no 
execution  could  be  taken  out  against  the  lands  of  Raine,  though  the 
judgment  at  once  becomes  a  charge  on  them,  until  all  the  goods  of  Heslop 
as  well  as  Baine  should  have  been  exhausted.     The  principal  authority 
for  this  position  seems  to  be  in  2  Inst.  895.     « If  the  chattels  be  suffi- 
cient to  pay  the  debt,  and  so  may  appear  to  the  sheriff,  whereby  he  may 
satisfy  the  debt,  then  he  ought  not  to  extend  the  land  for  the  residue.*' 
And,  it  being  clear  that  the  execution,  of  whatever  nature  it  be,  must 
be  joint,  the  position  may  be  correct.     So,  if  the  plaintiff  sues  out  a 
fieri  faciaa,  and  executes  it  by  levying  part,  he  may  not  be  able  to  sue 
oat  an  elegit  for  the  residue  until  there  has  been  a  return  of  nulla  bona 
as  to  both  defendants.     But  there  is  nothing  in  the  statute  of  Westm. 
2, 1  Stat.  13  Ed.  1,  c.  18,  which  gives  the  elegit,  to  prevent  him  from 
suing  out  an  elegit  against  both  and  taking  the  goods  of  one  to  satisfy 
his  debt;  though,  if  he  takes  the  lands,  he  must  take  the  lands  of  all. 
So  that  the  argument  at  last  comes  to  this :  that  the  witness  has  a  direct 
interest  to  obtain  the  verdict  against  his  co-defendant  and  make  him 
liable,  on  account  of  the  possibility  that  the  plaintiff  may  take  his  exe- 
cution against  him  only  or  against  the  goods  and  lands  of  both.     We 
think  this  too  remote  *and  contingent  an  interest  to  render  the  r^ooo 
witness  incompetent :  and,  if  he  be  held  incompetent  for  this  ^ 
reason,  we  cannot  see  on  what  ground  a  joint  trespasser  not  a  defendant 
can  be  held  competent,  as  his  evidence  might  wholly  discharge  himself. 
Now,  Lord  Tentbrdbn,  in  his  judgment  in  Blackett  v.  Weir,  5  B.  &  G. 
387,  says :  « In  actions  of  trespass,  witnesses  apparently  open  to  a  much 
stronger  objection  are  constantly  admitted.     In  that  action  a  recovery 
against  one  of  several  co-trespassers  is  a  bar  to  an  action  agaia*it  the 
others ;  and  yet  scarcely  a  circuit  passes  without  an  instance  of  a  person 

(a)  Tajlor  on  Eridenoe,  877,  Mdt  960. 
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who  has  committed  a  trespass  being  called  to  prove  that  he  did  it  by  the 
command  of  the  defendant  In  that  case  a  verdict  for  the  plaintiff  wonld 
operate  as  a  discharge  to  the  witness,  there  being  no  contribution  in 
actions  of  tort."  The  same  proposition  of  law  is  stated  as  perfectly  clear 
and  well  known  in  Morris  v.  Daubigny,  5  B.  Moore,  319. 

The  class  of  cases  which  ended  in  Bloor  v.  Davies,  7  M.  &  W.  235, 
might  perhaps  lead  to  a  contrary  inference.  The  late  act  (a)  will  prevent 
their  coming  again  into  operation ;  but  they  may  be  said  to  have  been 
in  a  high  degree  unsatisfactory.  Their  doctrine  would  exclude  every 
creditor  from  bearing  witness  in  favour  of  his  debtor,  however  solvent, 
in  any  action  whatever. 

Upon  the  whole,  we  are  of  opinion  that  the  witness  was  rightly  ad- 
mitted :  and  then  this  rule  must  be  discharged.  Rule  discharged. 

The  following  point  was  decided  incidentally  in  the  present  case. 
*9ftQi  '^'^siiG  being  joined  between  the  plaintiff  and  Heslop,  notice  of 
^  trial  was  given  for  the  Durham  Spring  assizes,  1847  :  but  when 
the  cause  was  called  on  the  plaintiff  withdrew  the  record.  In  the  follow- 
ing term  a  rule  nisi  was  obtained  on  Heslop's  part  for  judgment  as  in 
case  of  a  nonsuit.  Affidavit  was  made  in  answer,  stating  that  Baine  had 
suffered  judgment  by  default,  and  that  this  appeared  by  the  paper-book 
of  the  issue,  which  was  served  upon  Heslop  with  notice  that  the  issue 
would  be  tried  at  the  next  assizes,  and  that  the  jury  who  tried  it  would 
assess  the  damages  against  Baine.  It  was  also  stated  that  a  like  notice 
was  served  on  Baine.  And  reasons  were  given  for  withdrawing  the 
record. 

W.  B.  Cole  now  showed  cause.  First,  it  ought  to  have  appeared  that 
the  defendant  Baine  was  cognisant  of  this  application:  Doe  dem.  Dudgeon 
V.  Martin,  13  M.  &  W.  811.  (He  read  the  marginal  note.)  [Lord  Dek- 
MAN,  G.  J.  The  point  there  stated  is  too  clear  to  require  notice. 
Coleridge,  J.  How  can  the  defendant  who  has  suffered  judgment  be 
prejudiced  by  the  judgment  as  in  case  of  a  nonsuit  ?]  But,  secondly,  the 
more  important  question  is,  whether  there  can  be  judgment  as  in  case  of 
a  nonsuit  where  one  defendant  has  suffered  judgment  by  default.  That 
seems  to  depend  on  the  question  whether,  in  such  a  case,  the  plaintiff,  if 
he  goes  to  trial  against  one  defendant,  can  be  actually  nonsuited.  In 
'Weller  v.  Walker,  1  Burr.  358,  an  action  of  assumpsit,  it  seems  to  have 
been  laid  down,  without  express  reference  to  the  form  of  action,  that  he 
cannot.  The  contrary  was  held,  in  general  terms  also,  in  Murphy  v. 
Donlan,  5  B.  &;  C.  178,  which  was  an  action  of  assumpsit :  and  the 
♦9Qm  *^*^^^'^  ruling  seems  confirmed  by  Jones  v.  Gibson,  5  B.  &  C.  768. 
^  But  it  had  before  been  decided,  in  an  action  of  trespass,  that  where 
judgment  goes  by  default  as  to  one  defendant,  the  plaintiff  cannot  be 
nonsuited  as  to  another ;  Harris  v.  Butterly,  2  Cowp.  483.  And  in 
Stuart  V.  Bogers,  4  M.  &  W.  649,  7  Dowl.  P.  C.  186,  where  it  was  held, 
on  the  authority  of  Murphy  v.  Donlan,  that  there  may  be  a  nonsuit  as 
to  one  defendant  in  assumpsit,  when  the  other  has  suffered  judgment  by 

(a)  6  4t  7  Viet  o.  86. 
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default,  Parkb,  B.,  said :  « As  to  the  action  of  trespass,  there  may  he  a 
distinction :  in  trespass,  the  jury  would  hare,  at  all  events,  to  assess  the 
damages  against  the  defendant  who  has  suffered  judgment  hy  default ;  but 
in  assumpsit,  a  nonsuit  or  verdict  against  the  plaintiff  puts  an  end  to  the 
whole  case."  The  distinction  is  also  pointed  out  in  2  Archb.  Pract. 
1299,  8th  ed.  If  this  application  is  rejected,  there  is  no  hardship  on 
the  defendant  Raine ;  he  could  not,  at  any  rate,  have  made  the  present 
motion ;  and  Helsop  is  only  in  the  same  situation  in  which  defendants 
were  before  stat.  14  G.  2,  c.  17. 

Bliiij  contri.     This  is  a  case  within  the  direct  enactment  of  stat.  14 
G.  2,  c.  17.     Harris  v.  Butterley  was  cited  in  Stuart  v.  Rogers ;  yet  the 
Ooort  held  that  judgment  as  in  case  of  a  nonsuit  might  be  awarded.    As 
to  actions  of  tort,  Parke,  B.,  said  merely  that  in  the  action  of  trespass 
there  «may"  be  a  dbtinction ;  but,  if  there  may  be  a  nonsuit  as  to  one 
defendant  in  assumpsit,  it  appears  k  fortiori  that  such  a  proceeding  may 
take  place  in  an  action  of  tort,  where  it  does  not  alter  the  *plain-  r^ooi 
tiffs  position  as  to  the  defendant  who  has  suffered  judgment.  ^ 
When  the  cause  is  called  on,  the  plaintiff  cannot  be  demanded  by  the 
defendant  who  has  tendered  no  issue :  but  he  may  by  the  defendant  who 
is  still  in  Court  and  has  a  day  given  him.    And  this  furnishes  an  answer 
to  the  first  objection  taken  on  the  other  side.     Murphy  v.  Donlan  was 
an  action  of  assumpsit.    In  Jones  v.  Gibson  the  Court  adopted  the  Mas- 
ter's conclusion  without  remark ;  and  it  does  not  appear  what  the  form 
of  action  was.     In  Parker  v,  Lawrence,  Hob.  70  (6th  ed.),  the  plaintiff 
brought  trespass  against  Lawrence  and  two  others ;  tried  an  issue  against 
Lawrence  only  (the  other  two  having  demurred),  obtained  judgment 
against  him,  and  entered  a  nolle  prosequi  as  to  the  two ;  whereupon  they 
all  brought  error,  and  alleged  as  the  ground,  «that  the  nolle  prosequi 
discharged  all  the  defendants ;  and  it  was  agreed  by  the  Court,  that  if 
the  nolle  prosequi  had  been  before  judgment,  it  had  discharged  the  whole 
action,  and  so  had  it,  if  judgment  had  been  against  them  all,  and  then 
the  plaintiff  had  entered  the  nolle  prosequi  against  the  two,  as  before, 
for  nonsuit  or  release,  or  other  discharge  of  one  discharges  the  rest. 
But  because  in  the  principal  case  the  action  was  at  an  end  against  Law- 
rence, and  no  judgment  had  against  the  other  two,  so  as  they  are  divided 
from  Lawrence,  and  are  not  subject  to  the  damage  found  against  him,  it 
was  adjudged  that  he  was  not  discharged,  and  so  no  error."    [Patteson, 
J.     Suppose,  on  a  venire  awarded  as  in  the  present  case,  the  defendant 
in  court  demanded  a  nonsuit,  and  it  took  place :  could  the  plaintiff  go  on 
to  prove  his  damage  as  against  the  other  defendant?]   "^No  reason  r^toqo 
appears  to  the  contrary.     That  defendant  could  not  demand  the  ^ 
plaintiff.    [Pattbsok,  J.     Can  a  plaintiff  be  in  and  out  of  Court  at  the 
same  time  ?    In  the  case  of  a  nolle  prosequi  the  plaintiff  is  in  Court, 
but  proceeds  no  farther.]    There  does  not  appear  to  be  any  essential 
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distinction.     PBrlb,  J.,  mentioned  Hamlett  v.  Breedon,  4  Man«  k 
G.  909.] 

Per  (}uriam,{a)    We  think  yon  are  entitled  to  make  the  rule  abso- 
Inte,  unless  the  plaintiff  will  give  a  peremptory  undertaking. 

Rule  discharged  on  a  peremptory  undertaking  to  try  ac 
the  next  assizes. 

(a)  Lord  DcvMAjr,  0.  J.,  Tattebqk,  Coimbidqm,  ud  Bbls,  Ji. 


The  QUEEN  v.  TTBWHITT,  Esq.    May  27. 

The  a^adieation  of  the  settlemeiit  of  a  limatio  pauper,  and  the  order  for  his  maintenanoe,  under 
itat  8  A  9  Viet  e.  126,  as.  M,  92,  may  be  eontained  in  the  nune  inatnunent. 

The  order  of  maintenanoe  may  be  made  on  the  overseen  of  the  pariah  in  whioh  the  Innatie  pviper 
ia  settled,  although  such  parish  be  comprised  in  a  nnion. 

Pashlet,  in  Hilary  term  last,  obtained  a  rule  calling  on  Robert  Philip 
Tyrwhitt,  Esq.,  one  of  the  magistrates  of  the  Police  Courts  of  the  Metro- 
polis and  one  of  the  Justices  for  the  County  of  Middlesex,  and  on  the 
overseers  of  the  poor  of  the  parish  of  St.  Pancras  in  the  said  county,  to 
show  cause  why  a  certiorari  should  not  issue  to  remove  into  this  Court 
an  order,  made  .by  Mr.  Tyrwhitt  on  4th  September,  1847,  adjudging  the 
place  of  the  last  legal  settlement  of  John  Fuller,  a  pauper  lunatic  con- 
fined in  a  licensed  house  at  Bow  in  the  said  county,  to  be  in  the  parish 
of  Kingsbury  in  the  said  county,  and  ordering  the  overseers  of  the  poor 
^oQo-i  of  Kingsbury  to  pay  to  "^the  overseers  of  St.  Pancras,  and  to  the 
^  proprietor  of  the  said  licensed  house,  certain  sums  of  money  in 
the  said  order  specified,  in  respect  of  the  examination  of  the  said  lunatic 
and  his  conveyance  to  the  said  house,  and  for  the  past  and  future  lodg- 
ing, maintenance,  &c.,  of  the  said  lunatic.  The  affidavits  in  support  of 
the  rule  stated  that  the  parish  of  Kingsbury  was  comprised  in  the  Hen- 
don  Poor  Law  Union.  The  objections  taken  to  the  order  were,  first, 
that  under  stat.  8  &;  9  Vict.  c.  126,(a)  the  same  instrument  could  not 
legally  contain  an  adjudication  of  the  pauper's  settlement  and  also  an 
order  for  payment  of  expenses  and  maintenance ;  and,  secondly,  that 
such  order  for  payment  should  have  been  made  on  the  treasurer  of  the 
Hendon  union,  and  not  on  the  overseers  of  Kingsbury. 

(a)  Seets.  68  and  62  of  stat  8  A  9  Vlot  a  136,  will  be  found  Boffidenay  set  forth  in  pp.  1S4,  5, 
note  (a),  antd. 

Sect  61  enaets  **  That  it  shall  be  lawfol  for  the  Jostice  or  Justices  bj  whom  any  lunatic  abaU 
be  sent  to  an  asylum,  registered  hospital,  or  licensed  house,  under  the  powers  of  this  act,  or  tut 
any  two  Justices  being  yisiters,"  Ac,  "  to  make  aa  order  upon  the  treasurer  of  the  guardHaiiB  or 
other  officer  of  the  union  or  parish,  or  the  OTerseers  of  the  parish  fit>m  which"  "such  Innatie 
shall  hare  been  sent  or  remoTcd,  for  payment  to  the  treasurer,  officer,  or  proprietor  of  the  asylum,'' 
hospital,  or  house  of  the  reasonable  charges  of  the  lodging,  maintenanoe,  Ac,  of  such  lunatie  is 
such  asylum,  Aa ;  and  erery  treasurer  of  the  guardiaaa  or  oreneers  on  whom  such  order  shall  ha 
made  shall,  out  of  any  moneys  whioh  may  eome  into  hii  hands  by  Tirtue  of  his  office,  from  tiast 
to  time  pay,  Ac,  the  charges  aforesaid. 

Beet  86  ii  soflcientlj  noaoed  in  the  text 
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Prendergast  ejid  JBaworth  nom  showed  cause.     The  Justices  of  the 
eonnty  have  jurisdiction,  by  sect.  58  of  stat.  8  &;  9  Vict.  c.  126,  to 
adjudge  the  settlement  of  a  pauper  lunatic,  and  also,  bj  sect.  62,  to 
make  the  order  of  maintenance ;  and  there  is  nothing  in  the  statute  to 
indicate  that  both  matters  may  not  properly  be  ^included  in  the  p^ood 
same  instrument.    It  is  certainly  convenient  that,  where  it  is  prac-  ^ 
ticable,  they  should  be  so  combined,  for  the  purpose  of  saving  trouble 
and  expense.   It  is  also  to  be  observed  that  sect  62,  which  enacts  that, 
if,  after  any  lunatic  shall  have  been  sent  to  an  asylum,  it  «  shall  be''  (not 
« shall  have  been")  adjudged  that  the  lunatic  is  settled  in  a  parish  dif- 
ferent from  the  parish  from  which  he  was  sent  to  the  asylum,  the  Justices 
may  make  an  order  for  maintenance  on  the  first-mentioned  parish,  goes 
.on  to  provide  that  the  parish  affected  by  «  such  order"  may  appeal.   But, 
unless  the  words  «  such  order"  refer  to  an  order  incorporating  the  deci- 
sions of  Justices  with  respect  to  both  settlement  and  maintenance,  no 
right  of  appeal  is  given  with  respect  to  the  question  of  settlement,  although 
the  interests  of  the  parish  may  be  much  more  concerned  in  that  question 
than  in  the  question  of  maintenance.    The  argument  is  strengthened  by 
the  language  of  sect.  80,  which  appears  to  put  orders  adjudicating  as  to 
settlement  and  as  to  maintenance  on  the  same  footing,  by  prescribing  the 
mode  of  procedure  as  to  appeals  against  any  order  under  the  act,  bother 
than  orders  adjudicating  as  to  the  settlement  of  any  lunatic  pauper,  and 
providing  for  his  maintenance."     It  appears  too  from  Begina  v.  Justices 
of  Middlesex,  5  Dowl.  &  L.  9,  and  Ex  parte  Monkleigh,  5  Dowl.  &  L. 
404,  that  the  settlement  of  a  lunatic  pauper  may  be  contested  on  an 
appeal  against  an  order  of  maintenance.  The  second  objection  is  answered 
by  the  words  of  sect.  62,  which  expressly  authorizes  making  the  order 
of  maintenance  either  <<upon  the  treasurer  of  the  guardians  of  the  union, 
including  any  parish,  or  of  any  parish  or  the  overseers  of  the  ^parish  p^oAr 
in  which  such  lunatic  shall  be  so  adjudged  to  be  settled."     Such  ^ 
an  order  is  treated  by  the  section  as  an  order  of  removal  for  the  purposes 
of  appeal :  and  if  an  order  of  removal  concerns  the  parish  rather  than 
the  union,  the  case  of  an  order  of  maintenance  is  i  fortiori ;  for  the 
guardians  of  the  union  have  to  take  care  of  and  to  maintain  a  pauper 
under  an  order  of  removal,  but  have  no  such  duty  with  respect  to  a  luna- 
tic pauper  under  this  act.     If  the  order  of  maintenance  is  made  on  the 
treasurer  of  the  union  instead  of  the  overseers  of  the  parish,  he  is  not 
bound  to  give  them  notice,  and  may  neglect  to  do  so,  so  that  the  parish 
may  be  concluded  without  having  the  opportunity  to  contest  its  liability. 
PaMet/y  contrlL.    In  Bxparte  Monkleigh,  5  Dowl.  &;  L.  404,  and 
also  in  Begina  v.  Justices  of  Middlesex,  5  Dowl.  &  L.  9,  the  settlement 
and  maintenance  were  disposed  of  by  separate  orders ;  and  this  is  accord- 
ing to  the  usual  practice.     The  two  matters  may  be  adjudicated  on  by 
different  classes  of  persons ;  for  by  sect.  58,  any  two  justices  of  the 
ooQuty  or  boi  augh  in  which  the  asylum  is  situate^  or  to  which  such  asylum 
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fihall  belong,  or  from  which  the  lunatic  shall  have  been  sent,  may  adjudge 
the  settlement ;  and,  by  sect.  62,  jurisdiction  is  given  to  any  two  justices 
of  the  county  from  which  the  lunatic  shall  have  been  sent,  and  also  to 
any  two  justices,  members  of  the  committee  of  visiters  of  the  asylum. 
Secondly.  The  order  should  have  been  made  on  the  treasurer  of  the 
union :  and  convenience  itself  requires  this.  The  overseers  are  in  office 
for  a  season  only,  and  may  have  no  funds ;  whereas  the  guardians  are 
^2981  ^^^^  ^  corporation  by  stat.  5  &  6  W.  4,  c.  69,  s.  7 ;  and  the  ^funds 
of  the  various  parishes  of  the  union  are  paid  over  to  them.  The 
policy  of  the  legislature,  as  manifested  by  various  sections  of  stat.  4  & 
5  W.  4,  c.  76,  is  to  intrust  the  expenditure  and  management  of  parish 
funds  to  the  guardians  of  the  union,  rather  than  to  the  overseers  of  the 
parishes  within  the  union.  Even  the  county  rate  is  made  payable  by 
the  guardians,  under  stat.  7  &  8  Vict.  c.  33,  s.  1.  By  stat.  3  &  4  Vict 
c.  54,  s.  2,  the  order  made  by  justices  for  the  maintenance  of  a  pauper 
lunatic  prisoner  must  be  made  on  the  guardians  of  the  union,  if  the  parish 
of  settlement  be  within  one,  instead  of  the  overseers  of  the  parish.  The 
guardians  of  the  union  are  the  proper  persons  to  apply  for  a  bastardy 
order  under  stat.  2  &  3  Vict.  c.  85,  s.  1 ;  Begina  v.  The  Justices  of 
Wiltshire,  12  A.  &;  E.  793 :  and  where  such  an  order  stated  that  the 
application  was  made  by  the  overseers  of  a  township,  but  did  not  show 
that  the  township  was  not  included  in  a  union  and  had  no  guardians,  the 
order  was  held  bad,  as  not  showing  that  the  overseers  were  the  proper 
parties  to  make  the  application;  Begina  v.  Smith,  7  Q.  B.  543.(a)  No 
inconvenience  can  arise  from  making  the  order  on  the  treasurer ;  for  he 
is  the  agent  of  the  guardians,  who  represent  every  parish  within  the 
union. 

Lord  Denman,  0.  J.  I  have  no  doubt  in  this  case.  I  see  no  reason 
why  the  two  orders  should  not  be  contained  in  the  same  instrument;  and 
I  think  it  more  convenient  that  they  should  be.  I  think  also  that  this 
order  was  properly  directed  to  the  overseers  of  the  parish ;  and  that  the 
statute  expressly  authorizes  this. 

♦9Q'n  *Pattbson,  J.  There  is  no  difficulty.  Where  the  settlement 
^  of  the  pauper  is  not  known,  the  61st  section  enables  the  justioes 
to  make  the  order  of  maintenance  upon  the  parish  from  which  he  is  sent 
to  the  asylum ;  and,  when  his  settlement  is  ascertained,  then  the  order 
is  to  be  made  on  the  parish  where  he  is  settled.  I  see  no  reason  why  the 
adjudication  of  settlement  and  the  order  of  maintenance  should  not  be 
contained  in  the  same  instrument.  As  to  the  other  objection,  the  statute 
expressly  gives  power  to  make  the  order  upon  the  overseers. 

Coleridge,  J.,  concurred. 

Erle,  J.  I  am  of  the  same  opinion.  The  adjudication  of  settlement 
and  order  of  maintenance  may  be  contained  in  the  same  instrument : 
neither  of  these  matters  can  be  affected  by  the  joinder  of  the  other 

(a)  The  itatate  «mpowen  OTeneen  to  apply  "If  there  shall  be  no  laoh  gvardiaas.** 
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it.  The  power  of  appeal  against  the  order  of  maintenance  involves  the 
power  of  appeal  against  the  adjudication  of  settlement.  The  mere  adju- 
dication of  settlement  under  this  act  aggrieves  no  one  until  an  order  of 
maintenance  is  made  upon  the  parish  of  the  settlement ;  and  then  the 
appeal  has  all  the  incidents  of  an  appeal  against  an  order  of  removal.  I 
think  also  that  the  statute  gives  an  option  to  make  the  order  either  upon 
the  treasurer  of  the  union  or  upon  the  overseers  of  the  parish :  and  I 
think  it  more  convenient  that  the  order  should  be  made  upon  the  over- 
seers ;  for,  if  it  is  made  upon  the  treasurer,  the  time  for  appealing  may 
go  by  before  he  gives  notice  to  the  overseers. 

Rule  discharged,  without  costs.(a) 

(o)  Reported  hj  H.  DftTifon,  Biq. 
See  note  in  the  next  pftge. 


•The  following  caie  wu  deoided  in  Easter  term,  1849.  [*298 

The  QUBEN  «.  The  InhabituU  of  ST.  PANCRAS.    [April  25, 1849.] 

Vo  appeal  lies  against  an  order  merely  abjudicating  the  settlement  of  a  Innatio  pauper,  though 
the  settlement  may  be  disputed  on  appeal  against  an  order  of  maintenance  reciting  such  a^Jn* 
dieation. 

Where  the  sessions,  on  appeal  against  an  order  of  a^adication,  confirmed  the  order,  bat  stated  a 
esse,  raising  the  question  whether  or  not  the  sessions  had  Jurisdiction  to  entertain  the  appeal, 
this  Courts  on  motion  to  qnash  the  order  of  adjndieation  and  order  of  Sessions,  made  the  rale 
shsolote  to  quash  the  latter  order  "for  want  of  jurisdiction,"  but  discharged  the  rule  as  to  the 
original  order. 

Oi  sppeal  against  an  order  of  two  Justices  for  the  county  of  Oamarron,  under  stat  8  A  9  Vict 
e.  128,  8.  58,  abjudicating  the  settlement  of  Ruth  Mackensie,  a  lunatic  pauper,  to  be  in  the  parish 
of  Bl  Paneras,  Middlesex,  the  Sessions  oonflimed  the  order,  subject  to  the  opinion  of  this  Court 
npoD  a  case.  The  case  set  out  the  order,  under  sect  68,  abjudicating  the  settlement  of  the  pau- 
per, who^  by  a  prior  order,  had  been  sent  to  a  lunatic  asylum ;  it  also  set  forth  grounds  of  appeal, 
rsising  sereral  objectirfus  to  both  orders.  It  then  stated  an  objection  raised  by  the  respondents 
to  the  proof  as  to  notice  of  appeal,  and  also  the  objection,  on  their  part,  that  the  sessions  had  no 
jarisdiction  to  entertain  any  appeal  against  the  order  abjudicating  settlement  It  concluded  as 
follows.  **  The  Court  orerruled  the  said  objections  so  taken  by  the  respondents,  and  also  the  ob- 
jections contained  in  the  said  grounds  of  appeal,  and  oonflrmed  the  said  order  of  abjudication, 
•object  to  the  opinion  of  the  Court  of  Queen's  Bench.  If  (he  Court  of  Queen's  Bench  shall  be  of 
opinion  that  any  one  or  more  of  the  objections  contained  in  tiie  appeUanf  s  said  grounds  of  appeal 
ought  to  have  been  allowed  by  the  Court  of  Quarter  Sessions,  and  that  the  loMt-tnenttoned  Court  wat 
ri$U  fn  overruling  the  objeetiane  taben  hy  the  reepondente  ae  be/ore  eet  forth,  then  the  said  order 
so  appealed  against,  and  the  said  order  of  sessions  oonflrming  (he  same,  are  to  be  sererally 
quashed,  othertoiee  the  tame  are  to  he  aJUrmed"  In  Hilary  term  1848,  a  rule  nisi  was  obtained 
for  quashing  the  order  of  adjudication  and  order  of  sessions. 

PaehUy,  in  support  of  the  order  of  sessions  (after  discussing  other  points,  on  which  the  Court 
gave  no  decision),  contended  that  the  order  of  sessions  ought,  at  any  rate,  not  to  be  quashed.  He 
referred  to  sects.  62  and  80  of  stat  8  A  9  Vict  c.  128.  [Prendergatt,  contri.  It  must  be  admitted 
that  the  sessions  had  no  jurisdiction  to  try  the  appeal :  but  the  consequence  Is  that  their  order 
must  be  quaahed  for  want  of  Jurisdiction.]  The  point  must  be  decided  in  the  mode  In  which  it 
is  put  by  the  case :  the  form  of  confirmation  is  unnecessary  to  the  ralidity  of  the  original  order, 
and  wiU  do  neither  harm  nor  good ;  but  the  rule  must  be  discharged,  and  the  orders  confirmed, 
to  entitle  the  respondents  to  the  costs.  [Pi.TTXsoir,  J.  How  can  the  sessions  say  that,  where  aa 
okgeetion  is  tsbken  to  their  jurisdiction  and  orermledi  yet»  if  this  Ooort  is  of  opinion  that  the  ob- 

voL.  xn.— 28 
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JMtioii  ii  a  good  one,  their  order  Ib  to  be  alBrmed  ?  If  we  My  they  have  no  Jnrisdietion,  how  «■■ 
we  Affirm  what  they  hftTe  done  ?]  When  thii  Court  dischaxgei  an  order  of  seuioni  qoMhing 
Ml  original  order,  the  entry  is,  that  the  original  order  is  confirmed.  If  the  appeUante  are 
wiUisg  that  the  rule  should  be  diacharged,  the  respondents  are  content;  but  the  rule  seeks  to 
*qnash  the  original  order.  The  act  gives  no  appeal  against  an  order  of  ad^ndienlion : 
^2991  but»  under  sect.  62^  the  settlement  may  be  disputed  on  appeal  against  an  order  of  main- 
tenance;. Ex  parte  Monkleigh,  5  BowL  A  L.  404,  Regina  v.  Justices  of  Hiddlesex,  5 
DowL  A  L.  9.  It  appears,  therefore,  that  there  is  no  appeal  against  the  order  of  abjudication 
alone :  the  question  then  is,  what  the  Court  can  do  in  this  ease.  The  Court  will  not  aUow  the 
appellants  on  a  case  granted  by  the  sessions  to  take  any  point  not  reserved  by  that  case ;  Regina 
e.  Heyop,  8  Q.  B.  647,  Regina  e.  Hartpury,  8  Q.  B.  668,  Regina  v.  Bt  Anne,  Westminster,  8  Q. 
B.  &81 ;  although  in  the  last  case  the  order  showed  a  want  of  jurisdiction  on  the  Amo  of  it;  and 
here  it  is  the  same  in  effect  The  sessions  say  the  Court  are  to  quash  the  order  only  in  case  they 
think  the  appellants'  objections  ought  to  prevaiL  [PATTSSOir,  J.  We  cannot  here  shut  our  eyes 
to  the  question  of  jurisdiction,  because  the  sessions  reserre  the  very  point] 

Prenderffott,  with  whom  was  Conner,  oontri.  The  appellants  apply  to  quash  the  order  of  ses- 
sions, and  to  make  absolute  so  much  of  the  rule  as  relates  to  it;  the  effect  of  which  will  he  to 
leaye  the  original  order  untouched.    (He  was  then  stopped  by  the  Court) 

Pattbsok,  J.  The  appellants  are  clearly  entitled  to  so  much ;  the  order  of  sessions  must  ba 
quashed  on  the  ground  of  the  want  of  jurisdiction. 

GoLERinciB,  J.    The  ease  of  Regina  «.  Heyopv  S  Q.  B.  547,  was  very  different  from  this :  there 
the  sessions  had  omitted  to  reserre  the  point  in  question,  as  to  the  jurisdiction  of  the  justioes  i^- 
pearing  on  the  fisee  of  the  original  order:  here  the  question  of  jurisdiction  is  expressly  broaght 
before  us. 

Erlb,  J.,  concurred. 

(Lord  Dmwuajk,  C.  J.,  was  absent  on  aoooont  of  111  health.) 

Rule  absolute  to  quash  order  of  sessions,  "for  want  of  jurisdiction ;" 
discharged  as  to  the  original  order. 

See  the  two  eases  next  following. 


*300]  *The  folloving  case  was  decided  in  Trinity  vacation,  1848. 
The  QUEEN  v.  The  Inhabitants  of  CHATHAM.    June  19. 

On  appeal  by  parish  8.  from  an  order  of  justices  (under  stat  8  A  0  Viet  o.  128),  whereby  tbey 
adjudged  the  settlement  of  a  lunatic  pauper  to  be  In  8.,  and  ordered  S.  to  pay  to  the  treasorer 
of  the  guardians  of  the  union,  in  which  the  parish  of  C.  was  situate,  the  expenses  incurred  by 
parish  C.  about  the  examination,  conTcyaacey  maintenance,  Ae.,  of  the  lunatic,  the  seasioaa 
quashed  the  order  of  justices,  and  ordered  the  overseers  of  parish  0.  to  pay  the  costs  <^  tib» 
appeal  to  the  OTorseers  of  parish  8, 

Bold,  that  it  suffidently  appeared  upon  the  order  of  sessions  tbat  parish  C.  was»  rabstaatiallj  aft 
all  STents,  respondent  in  the  appeal,  so  as  to  be  liable  to  the  costs. 

At  the  General  Quarter  Session  of  the  peace  holden  at  Maidst<me  in 
and  for  the  county  of  Kent,  January  7th,  1847,  the  following  order  was 
made. 

"  Upon  an  appeal  made  unto  this  Court  by  the  inhabitants  of  the  parish 
of  Stoke  Damerel,  in  the  county  of  Devon,  from  an  order  made  by  two 
of  her  Majesty's  justices  of  the  peace  for  this  county,  dated  the  19th  day 
of  October  last,  whereby  the  said  justices  did  adjudge  the  place  of  the 
last  legal  settlement  of  one  Agnes  Garter,  a  pauper  lunatic,  to  be  in  the 
said  parish  of  S.  D.,  and  did  order  the  overseers  of  the  poor  of  the  said 
parish  of  S.  G.  to  pay  unto  the  treasurer  of  the  guardians  of  the  Medway 
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Union  in  this  countj,  which  union  includes  the  parish  of  Chatham  in  this 

coQQtj,  the  sum  of  21,  10«.y  being  the  reasonable  expenses  incurred  hj 

the  said  parish  of  Chatham  in  and  about  the  examination  of  the  said 

J         A.  C.  and  her  convejance  to  the  lunatic  asylum  for  this  count  j,  and  also 

the  sum  of  14/.  8«.  9(2.,  being  the  expenses  incurred  by  the  said  parish 

of  Chatham  for  the  lodging,  maintenance,"  &c.,  ^^of  the  said  A.  C.  in 

the  said  asylum  to  the  time  of  the  date  of  the  said  order :  and  also  to 

pay  weekly  and  every  week  to  the  treasurer  of  the  said  lunatic  asylum, 

80  long  as  the  said  A.  C.  should  remain  in  the  said  asylum,  the  sum  of 

12«.,  ♦being  the  reasonable  charges  of  the  future  lodging,  main-  j.*Qni 

tenance,"  &c.,  ^^  of  the  said  A.  C. :  Now,  upon  reading  the  said  '- 

order,  and  hearing  counsel  and  what  could  be  alleged  on  both  sides :  It 

is  ordered  by  this  Court  that  the  said  order  so  made  by  the  said  justices 

be  and  the  same  is  hereby  in  all  points  quashed.     And  it  is  further 

ordered  by  this  Court  that  the  overseers  of  the  poor  of  the  said  parish  of 

Chatham  do  forthwith  pay  unto  the  overseers  of  the  poor  of  the  said 

parish  of  Stoke  Damerel  the  sum  of  62/.  19«.  2d.  for  and  towards  the 

costs  and  charges  the  overseers  of  the  poor  of  the  said  parish  of  S.  D. 

have  been  put  to  in  and  about  the  said  appeal." 

This  order  having  been  brought  up  by  certiorari,  Pashley  obtained  a 
rale  to  show  cause  why  it  should  not  be  quashed,  on  the  ground,  among 
others,  that  the  overseers  of  Chatham  did  not  appear  to  have  been  par 
ties  to  the  sppeal.(a) 

Greenwood  now  showed  cause.     Regina  v.  Tyrwhitt,  anti,  p.  292,  has 
now  decided  that  the  adjudication  of  settlement  and  order  for  maintenance 
may  be  contained  in  the  same  instrument,  and  that  the  order  may  bo 
directed   to  the   overseers  of  the   parish  in  which  the  settlement  is 
^ound  to  be.     The  objection  remaining  to  be  discussed  is  that  on  r-^nr^o 
the  face  of  this  order  of  session  nothing  appears  to  make  the  ^ 
parish  of  Chatham  a  party.     But  it  results  clearly  from  the  whole  state- 
ment that,  on  the  proceeding  at  sessions,  Chatham  was  in  the  position  of 
respondent.     Stat.  8  &  9  Vict.  c.  126,  s.  62,  constitutes  the  parties  to 
such  appeal ;  for  it  enacts  that  the  guardians  of  the  union  or  parish,  or 
the  overseers  of  the  parish,  township,  or  place,  affected  by  the  order  of 
maintenance,  may  appeal  against  it  as  if  it  were  a  warrant  of  removal, 
and  the  guardians  of  the  union  or  parish,  or  the  overseers  of  the  parish, 
township,  &c.,  to  which  the  lunatic  was  chargeable  before  the  order  was 
made,  may  defend  such  appeal.     Here,  by  sect.  57,(i)  the  lunatic  would 

(a)  The  pointe  for  argnment  itated  to  the  Conrty  were : 

**  1.  That  the  eettions  do  not  appear  to  have  bad  any  jnriadidtion  or  authority  whatever  to  make 
an  order  on  the  orereeera  of  Chatham  to  pay  any  coeU  which  the  orereeers  of  Stoke  Damerel  had 
been  pat  to  in  the  appeaL"  2.  As  In  the  text,  abore.  8.  **  That  the  parish  of  Chatham  appean 
to  he  in  the  Medway  Union ;  wherefore  the  overseers  of  that  parish  coald  not  hare  been  respond- 
wts  in  any  sneh  appeal  so  as  to  be  liable  to  pay  any  costi  to  the  appellants."  4.  An  objection 
f<9  the  woriing  of  the  award  of  costs ;  but,  on  the  argumrnt^  this  was  not  insisted  upon. 

{jk)  8m  p.  IH  note  (a),  tmU, 
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be  deemed  chargeable  to  the  parish  of  Chatham  till  the  settlement  was 
established,  or  it  was  ascertained  that  none  could  be  found.  When  the 
order  of  justices  shifted  the  settlement  to  Stoke  Damerel,  and  was 
appealed  against,  that  parish  and  Chatham  i)ecame  the  litigant  parties  at 
sessions.  There  could  be  no  respondent  but  Chatham.  The  sessions 
recite  that  counsel  were  heard  on  both  sides :  Chatham  therefore  was 
admitted,  in  regular  course,  to  support  the  original  order. 

Pashlei/j  contrd.  The  order  appealed  against  directed  payment  to  be 
made  to  the  treasurer  of  the  guardians  of  the  Medway  Union.  The 
guardians  therefore  were  the  respondents ;  and  the  sessions  had  no  juris- 
diction to  make  an  order  for  costs  against  Chatham.  Where  a  parish  is 
within  a  union,  the  guardians  of  the  union  must  be  respondents  under 
this  act.  If  either  the  overseers  or  guardians  may  be  respondents, 
then  either  may  be  appellants,  and  two  appeals  may  be  entered,  and 
^^  *one  may  be  respited,  and  the  other  tried,  which  would  cause  great 
-'  confusion.  [Erle,  J.  In  the  case  of  orders  of  removal,  the  pau- 
per may  appeal  as  well  as  the  parish.  Coleridge,  J.  Both  parishes 
may  be  in  the  same  union.  The  parish  is  ultimately  affected ;  the  guard- 
ians might  care  nothing  about  the  matter.  Pattbson,  J.  The  62d  sec- 
tion says  in  terms  that  the  order  may  be  made  upon  the  treasurer  of  the 
guardians  of  the  union  or  of  any  parish,  or  the  overseers  of  the  parish  in 
which  the  settlement  is,  and  ^^  for  payment  to  the  treasurer  of  the  guard- 
ians or  overseers  of  the  first-mentioned  union  or  parish."  This  order 
directs  the  payment  to  be  made,  in  effect,  to  the  account  of  the  parish  of 
Chatham.]  Even  if  the  parish  may  have  been  respondent,  it  does  not 
a])pear  in  the  order  that  the  parish  was  so  in  fact.  Jurisdiction  in  mat- 
ters of  this  kind  must  not  be  left  doubtful  on  the  face  of  the  proceedings; 
Rex  V.  Bartlett,  2  Str.  983 ;  Regina  v.  Spackman,  2  Q.  B.  301. 

Patteson,  J.(a)  There  may  be  some  confusion  in  the  wording  of  the 
act.  But  it  is  apparent  upon  this  order  that  the  overseers  of  Stoke 
Damerel  had  been  ordered  to  pay  to  the  treasurer  of  the  Medway  Union, 
the  expenses  incurred,  not  by  the  union  itself,  but  by  the  parish  of  Chat- 
ham. Whether  the  two  justices  were  right  or  wrong  in  making  that 
order,  the  object  of  the  order  was  certainly  to  reimburse  the  parish  of 
Chatham,  and  not  the  Medway  Union.  Stoke  Damerel  appealed  against 
this  order ;  but  it  does  not  appear  who  resisted  the  appeal :  it  may  have 
been,  for  aught  that  appears,  Chatham,  or  the  union,  or  both.  But  at 
*^(M1  ^^^  ^^^^^^  *the  resistance  was  substantially  on  behalf  of  Chatham. 
-■  If  so,  it  is  ridiculous  that  the  union  should  have  to  pay  costs,  and 
that  the  sessions  should  not  have  power  to  order  costs  to  be  paid  by  those 
who  were  substantially  the  litigant  parties,  and  must  pay  them  ulti- 
mately. 

Coleridge,  J.    After  some  doubt  I  have  come  to  the  same  conclusion. 

(a)  Lord  Dsxif  ah,  0.  J.,  hftTing  Uen  absent  during  the  Utter  part  of  the  argument  teek  ai 
part  in  the  deoiiion. 
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J  Eren  if  the  treasarer  was,  in  form,  respondent,  he  was  so  as  agent  for 
I  Chatham,  and  Chatham  must  be  taken  to  have  been  cognisant  of  the 
proceedings,  and,  therefore,  substantially,  respondent.  If  Chatham  was 
in  form  also  respondent,  then  cadit  qusestio. 

EbIiE,  J.  I  am  of  the  same  opinion.  The  parish  from  which  a  pau- 
per is  removed  to  the  asylum  maj  apply  to  the  justices  to  adjudge  his 
settlement  under  the  58th  section,  and  to  make  the  order  of  reimburse- 
ment, under  the  62d  section,  upon  the  parish  of  his  settlement.  That 
parish  may  by  the  last-mentioned  section  appeal  against  such  order ;  and 
the  appeal  is  to  be  conducted  in  all  respects  as  if  it  were  an  appeal  against 
a  warrant  of  removal.  Now,  in  an  appeal  against  a  warrant  of  removal, 
the  parish  obtaining  the  warrant  is  invariably  the  respondent.  This 
appeal,  therefore,  must  be  looked  at  just  as  if  it  had  been  an  appeal 
against  an  order  of  removal  from  Chatham  to  Stoke  Damerel.  I  think 
the  Sessions  had  jurisdiction  to  make  this  order ;  and  that,  having  refer- 
ence to  the  particular  statute,  their  jurisdiction  sufficiently  appears  upon 
the  face  of  the  order.  Rule  di8charged.(a) 

(a)  Beported  partly  by  H.  DariioB,  Esq. 
See  the  following  eaae  and  the  two  preceding. 


*The  fgllowing  case  was  decided  in  Hilary  vacation,  1849.   p^^^^ 
The  QUEEN  v.  The  Justices  of  LANCASHIRE.     [Feb.  8,  1849.] 

By  order  of  jnsUees  nnder  stst  8  A  9  Vict  c.  120,  e.  62,  reciting  that  the  settlement  of  a  lonatic 
peoper  had  been  adjudged  to  be  in  a  township  within  a  poor  law  union,  the  treasarer  of  the 
guardians  of  inch  nnion  was  directed  to  pay  a  sum  for  the  pauper's  maintenance.  Held,  that 
both  the  officers  of  the  township  and  the  guardians  of  the  union  had  such  an  interest  in  con- 
testing the  order,  that  they  might  Jointly  appeal  against  it. 

If  josdees  of  a  county  make  such  order  without  jurisdiction,  the  order  may  be  appealed  against 
at  the  eonn^  sessiona,  and  cannot  be  appealed  against  at  the  sessions  to  which  the  appeal 
would  hare  lain  had  the  order  been  made  by  the  Justices  who  had  the  jurisdiction. 

Whigham,  in  Easter  term  last,  obtained  a  rule  calling  upon  the  jus- 
tices of  the  county  of  Lancaster  to  show  cause  why  a  mandamus  should 
not  issue,  commanding  them  to  enter  continuances  and  hear  an  appeal 
by  the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Kes* 
wick,  in  the  county  of  Cumberland,  and  the  guardians  of  the  Cocker- 
mouth  Poor  Law  Union,  against  an  order  of  two  justices  of  the  county 
of  Lancaster,  bearing  date  28d  September,  1847,  whereby  the  treasurer 
of  the  guardians  of  the  Cockermouth  union,  in  the  county  of  Cumber- 
land, was  ordered  to  pay  to  the  treasurer  of  the  Manchester  union,  in 
the  county  of  Lancaster,  a  certain  sum  for  expenses  incurred  by  and  on 
behalf  of  the  said  last-mentioned  union  in  and  about  the  examination  of 
a  pauper  lunatic  and  his  conveyance  to  a  licensed  house  for  the  reception 
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of  lanatics,  8itiu»;.e  at  Hajdock  in  the  said  county  of  Lancaster,  and  a 
farther  sum  for  the  charges  of  maintenance,  &c.,  of  the  said  pauper, 
incurred  within  twelve  calendar  months  previous  to  the  date  of  the 
order. 

The  order  of  September  23d  recited  a  prior  order  of  two  justices  for 
the  county  of  Lancaster,  by  which  the  pauper's  settlement  was  adjudged 
to  be  in  the  township  of  Keswick  in  Cumberland,  forming  part  of  the 
*QnAn  Cockermouth  union.  The  pauper  had,  previously  to  the  *adjudi- 
-■  cation  of  his  settlement,  been  sent  to  the  said  licensed  house  at 
Haydock  from  the  borough  of  Manchester  in  the  union  of  Manchester, 
in  the  county  of  Lancaster.  The  borough  has  a  separate  court  of  quar- 
ter sessions.  The  churchwardens  and  overseers  of  the  township  of  Kes- 
wick and  the  guardians  of  the  Poor  of  the  Cockermouth  Union  had  entered 
a  joint  appeal  against  the  order  of  September  23d  at  the  General  Quar 
ter  sessions  for  the  county  of  Lancaster :  and  the  sessions  had  refused  t) 
hear  the  appeal,  on  the  ground  that  such  overseers  and  guardians  could 
not  jointly  appeal  against  the  said  order. 

In  Trinity  vacation,  1848,(a) 

Pashlei/  showed  cause.  The  question  arises  on  stat.  8  &  9  Vict,  c 
126,  83.  58,  62.  By  section  58,  ^'  any  two  Justices  for  the  county  or 
borough  in  which  any  asylum,"  &c.,  is  situate,  ^^or  from  any  part  of 
which  any  pauper  lunatic  shall  have  been  sent,"  may  inquire  into  and 
adjudge  the  place  of  such  pauper's  settlement.  By  section  62,  if,  after 
any  lunatic  shall  be  sent  to  an  asylum,  it  shall  be  adjudged  that  he  is 
settled  in  a  parish  different  from  that  from  which  he  was  sent  to  the 
asylum,  any  two  justices  of  the  county,  from  any  part  of  which  he  was 
sent,  may  make  an  order,  for  past  expenses  and  future  maintenance,  on 
the  parish,  or  union  including  the  parish,  of  the  settlement,  ^'  provided 
always,  that  the  guardians  of  any  union  or  parish,  or  the  overseers  of 
any  parish,  township,  or  place,  affected  by  such  order,  may  appeal 
against  the  same  in  like  manner  as  if  the  same  were  a  warrant  of 
*^07l  ^®™^^*'-"  There  are  two  *answer8  to  this  rule.  First,  The 
-■  order  should  have  been  made  by  justices  of  the  borough  of  Man- 
chester ;  and  the  appeal,  as  the  order  is  to  be  treated  as  a  warrant  of 
removal,  for  the  purposes  of  appeal,  should  have  been  made  to  the  ses- 
sions of  the  same  borough.  Secondly.  The  overseers  of  the  township 
and  the  guardians  of  the  union  had  no  joint  right  of  appeal,  for  they  had 
no  joint  interest  in  the  subject-matter ;  the  overseers  are  the  only  per- 
sons substantially  interested,  as  the  required  payments  must  come  from 
funds  raised  by  assessment  on  the  township :  the  guardians  of  the  anion 
are  mere  trustees  to  administer  those  funds  when  raised. 

Whigham^  contri.  First.  The  order  having  been  made  by  county 
justices,  no  appeal  could  have  been  taken  to  the  borough  sessions.  Se- 
condly.   The  appeal  is  given  to  the  persons  affect  id  by  the  order.    Both 

(a)  Jane  14th.    Before  Lord  DKHiii.ir,  G.  J.,  CoLSRiDai,  J.,  and  Ebj  Ji,  J. 
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toiFDsliip  and  union  were  jointly  affected  by  the  order  of  maintenance; 
for  the  treasurer  of  the  union  has  to  pay  the  money  in  the  first  instance ; 
aad  the  money  must  be  raised  from  the  township.  It  appears  too,  from 
the  language  of  the  62d  section,  and  from  Ex  parte  Monkleigh,  5  DowL 
tL  404,  Regina  v.  Justices  of  Middlesex,  5  Dowl.  k  L»  9,  and  Regina 
V.  Tyrwhitt,  anti,  p.  292,(a)  that  the  only  way  in  which  the  adjudication 
of  settlement  can  be  disputed  is  by  appeal  against  the  order  of  mainte^ 
nsoee ;  and,  as  the  validity  of  that  order  would  depend  upon  the  validity 
of  the  adjudication  as  to  settlement,  the  township  and  union  were  jointly 
interested  in  the  question  of  settlement  ako.  Our,  adv.  vult. 

*Lord  DsNHAN,  G.  J.,  now  delivered  the  judgment  of  the  r*oAo 
Court.  L^^^ 

This  was  a  rule  for  a  mandamus  to  the  justices  at  sessions,  to  hear  snd 
determine  an  appeal  against  an  order  of  two  justices  of  the  county  of 
Lancaster,  adjudicating  the  settlement,  and  directing  the  maintenance, 
of  a  lunatic  pauper.     The  order  is  made  adjudicating  the  settlement  to 
be  in  Keswick ;  and,  that  place  being  in  a  union,  it  is  directed  to  the 
treasurer,  commanding  the  payment  of  the  maintesance  money.     The 
magistrates  appear  to  have  refused  to  hear  the  appeal  because  both  the 
OTerseers  of  the  poor  for  the  parish  and  the  guardians  of  the  union  have 
joined  in  one  appeal  as  appellant  parties.     It  is  further  said,  on  the  one 
dide,  that  the  appeal  ought  to  have  been  to  the  borough  quarter  sc-s- 
aions,  and  not  to  the  county ;  on  the  other  side  it  is  said  that  the  order 
ought  to  have  been  made  by  borough  justices  in  the  first  instance,  but 
that,  having  been  made  by  the  magistrates  of  the  county,  the  appeal  was 
properly  mode  to  the  county  sessions.     It  is  not  necessary  for  us  at  pre- 
sent to  express  any  opinion  whether  the  original  order  was  rightly  made 
by  county  magistrates ;  but,  being  made  by  them,  the  appeal  was  clearly 
to  the  quarter  sessions  for  the  county ;  and  this  defect  in  the  original 
order,  if  any,  was  not  a  reason  for  refusing  to  hear  the  appeal ;  but  it 
was  matter,  if  properly  raised,  to  be  discussed  on  the  hearing ;  nor  indeed 
does  it  appear  that  this  objection  was  much,  if  at  all,  insisted  on  at  the 
sessions. 

The  question  in  the  case,  then,  is,  whether  the  appeal  was  rightly  con- 
stituted as  to  the  parties  appellant ;  and  the  objection  was,  not  so  much 
that  either  the  guardians  or  the  overseers  had  not  prim&  facie  a  ground 
of  ^appeal,  as  that  their  grounds,  if  any,  were  not  joint,  and  p^oAn 
therefore  could  not  be  made  the.matter  of  a  joint  appeal.  Now  ^ 
the  appeal  in  this  case  included,  not  only  an  appeal  against  the  payment 
of  the  maintenance  money,  but  also  one  against  the  acyudication  of  the 
settlement :  an  appeal  of  this  sort  necessarily  must  do  so  in  effect ;  for 
the  liability  to  the  former  must  depend  on  the  decision  as  to  the  latter ; 
Regina  v.  Justices  of  Middlesex,  5  Dowl.  &  L.  9 :  and  both  the  parties 
appellant  were  necessarily  interested  in  the  decision  of  both  parts  of  the 

(a)  Set  alio  Begin*  «.  St  Panerai^  uktk,  p,  29S 
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order.  The  treasurer  of  the  gaardians^  on  their  behalf,  was  clearly  and 
by  the  statute  interested  to  appeal  against  the  payment  of  the  money: 
and,  if  so,  as  that  depended  on  the  settlement,  he  was  interested  to  dis- 
pute that  adjudication  :  the  overseers  were  clearly  interested  to  get  rid 
of  the  settlement,  and  also  the  payment  of  the  maintenance,  which  de- 
pended on  it,  because,  when  their  parish  settled  its  accounts  with  tbe 
union,  the  burden  would  ultimately  fall  on  their  rate.  As,  then,  either 
party  might  have  appealed  separately,  and  each  had  an  interest  in  the 
whole  matter  of  the  appeal,  we  can  see  no  ground  for  objecting  to  the 
joinder  of  both  in  one  appeal :  and  therefore  the  rule  will  be  absolute. 

Rule  ab6oIute.(a) 

(a)  Eeported  hj  H.  Daruon,  Esq. 
See  the  three  preceding 
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In  aMomprit  on  »  eharter-partj  executed,  not  by  plftintii^  bat  by  a  third  person  who,  in  the  con* 

tracts  described  himself  as  "  owner'*  of  Uie  ship. 
Held,  that  evidence  was  not  adndaaible  to  show  that  such  person  contraoted  merely  as  the  plain* 

tiff's  agent 

Assumpsit,  on  a  charter-party,  for  freight,  demurrage,  &c.  The  de- 
claration stated  the  instrument  as  ^^  a  certain  charter-party  of  affreight- 
ment then  made  between  the  plaintiff,  then  and  still  being  the  owner  of 
the  good  ship  or  vessel  called  Ann,"  and'  the  defendant.  Pleas :  Non 
assumpsit ;  and  others  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Durham  Summer  tissiies, 
1847,  the  charter-party  was  put  in,  signed,  not  by  the  plaintiff,  but  by 
her  son :  and  the  words  of  agreement  were :  ^^  It  is"  ^^  mutually  agreed 
between  C.  J.  Humble,  Esq."  (the  son),  "owner  of  the  good  ship  o?  ves- 
sel called  The  Ann,"  "and  Jameson  Hunter,"  the  defendant.  Humble 
the  son  was  called  as  a  witness  on  behalf  of  the  plaintiff,  to  prove  that 
she  was  the  real  owner  of  the  vessel,  and  that  he  had  signed  the  charter- 
party  as  her  agent,  and  not  as  principal.  This  line  of  examination  was 
objected  to  on  the  ground  that  a  person  who  has  signed  a  contract  ex* 
pressly  as  principal  cannot  be  admitted  to  prove,  in  contradiction  to  the 
written  instiimient,  that  he  was  merely  an  agent.  The  evidence  was 
received,  and  a  verdict  lound  for  the  plaintiff.  Watsonj  in  Michaelmas 
term,  1847,  moved,  for  a  new  trial  on  account  of  the  reception  of  this 
evidence,  and  on  other  grounds.  The  Court  granted  a  rule  nisi,  on  thia 
point  only. 
inQ^yi       *Iu  last  Easter  vacation,(a)  and  on  this  day, 

Knowles  and  F.  Robin%(m  showed  cause.     "  It  is  the  constant 

(a)  Gaase  was  shown  on  Kay  16th  before  Lord  DaRXAir,  0.  J.,  PATTiaoa,  WiQBncAjr^ana 
BblBi  Js. 
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wane  to  show  by  parol  evidence,  whether  a  contracting  party  is  agent  or 
principal ;"  per  Paek,  J.,  in  Wilson  v.  Hart,  7  Taunt.  295,  804.     There 
the  bought  note  named  Reed  as  the  purchaser,  but  it  was  held  allowable 
to  prove  that  the  defendant  was  so  in  reality.     A  party  meaning  to  act 
as  agent  may  bind  himself  in  such  form  that  he  cannot  be  treated  other 
wise  than  as  principal ;  Appleton  v.  Sinks,  5  East,  148,  where  the  agent 
had  bound  himself,  his  heirs  and  assigns,  under  seal :  and  it  also  results 
from  the  authorities,  that  an  agent  who  has  made  a  written  contract  in 
his  own  name  cannot  adduce  parol  evidence  for  the  purpose  of  discharging 
himself  from  liability.    [Pattbson,  J.    That  is  the  rule  I  acted  upon  in 
Magee  r.  Atkinson,  2  M.  &  W.  440 ;  and  the  law  is  so  stated  in  2  Smith's 
Lead.  C.  224,  3d  ed.(a)]    But  this  does  not  prevent  the  principal,  for 
whom  the  agent  has  contracted,  from  suing  in  his  own  name,  and  showing 
by  evidence  that  he  is  entitled  to  do  so.     [Wightman,  J.     On  a  policy 
of  insurance  the  action  is  brought  in  the  name  of  the  party  who  actually 
executes,  or  in  that  of  the  person  entitled  to  the  benefit.]    The  rule  on 
the  subject  is  laid  down  in  Smith's  Mercantile  Law,  144, 4th  ed.,(i)  where 
it  is  said  that,  ^^  when  a  factor  dealing  for  a  principal,  but  conceiving  that 
principal,  delivers  goods  in  his  own  name,  the  person  contracting  with 
him  has  a  right  to  consider  him  *to  all  intents  and  purposes  the  r^^oiQ 
principal,"  but  that  ^^the  real  principal  may  appear  and  bring  ^ 
an  action  on  that  contract  against  the  purchaser  of  the  goods."    The 
latter  point  is  also  stated  in  Story  on  Agency,  c.  16,  s.  420 ;  and  the 
author  adds :  ^^  It  will  make  no  difference,  that  the  agent  may  also  be 
entitled  to  sue  upon  the  contract ;"  ^^  nor  that  the  third  person  has  dealt 
with  the  agent,  supposing  him  to  be  the  sole  principal."     So,  in  Sims  v. 
Bond,  5  B.  &  Ad.  889,  898,  this  Court  said :  ''  It  is  a  well  established  rule 
of  law,  that  where  a  contract,  not  under  seal,  is  made  with  an  agent,  in 
his  own  name,  for  an  undisclosed  principal,  either  the  agent  or  the  prin- 
cipal may  sue  upon  it."    The  Court  of  Exchequer  explained  the  law  on 
tins  subject  in  Higgins  v.  Senior,  8  M.  &  W.  884,  844 ;  and,  although 
they  declared  that  ^^  to  allow  evidence  to  be  given  that  the  party  who 
appears  on  the  face  of  the  instrument  to  be  personally  a  contracting  party, 
is  not  such,  would  be  to  allow  parol  evidence  to  contradict  the  written 
agreement ;  which  cannot  be  done,"  they  said  also :  '^  There  is  no  doubt^ 
that  where  such  an  agreement  is  made,  it  is  competent  to  show  that  one  or 
both  of  the  contracting  parties  were  agents  for  other  persons,  and  acted  as 
snch  agents  in  making  the  contract,  so  as  to  give  the  benefit  of  the  contract 
on  the  one  hand  to,  and  charge  with  liability  on  the  other,  the  unnamed 
principals :  and  this  whether  the  agreement  be  or  be  not  required  to  be  in 
writing  by  the  Statute  of  Frauds :  and  this  evidence  in  no  way  contradicts 
the  written  agreement :"  and,  in  a  note  to  the  report,  Garrett  v.  Handley, 
4  B.  fc  G.  664,  and  Bateman  v.  Phillips,  15  East,  272,  are  cited.  [Wight- 

(«)  Note  to  Thomson  v.  DftTonport,  9  B.  A  C.  T8.  (t)  Book  L  e.  6,  k.  &. 

VOL.  xn.— 24  q2 
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^  MAN,  J.,  *referred  to  Skinner  tr.  Stocks,  4  B.  &  Aid.  437.]  Thcprm- 

J  ciple  now  relied  npon  waer  recognised  in  Cothay  v.  Fennell,  10  B.  k 
C.  671.  In  the  Duke  of  Norfolk  v.  Worthy,  1  Camp.  887,  Lord  Eixrar- 
BOROUGH  held  that  an  unnamed  purchaser  of  an  estate  might  recorer 
back  deposit  money  paid  on  his  behalf  by  his  agent,  the  purchase  beidj? 
rescinded.  [Erlb,  J.  The  effect  of  recognising  the  unnamed  party  in 
stich  a  case  might  be  that  the  vendor  might  find  himself  under  contract 
to  the  yery  person  whom  he  wished  to  aymd.  And  in  the  case  of  a  con* 
tinning  contract,  as  for  instance,  to  supply  steam  engines,  the  party  con- 
tracting to  have  the  supply  might  find  himself  dealing  with  a  person 
incompetent  to  carry  it  on.]  The  rule  may  perhaps  be  confined  to  con- 
tracts not  continuing.  And  the  case  put  is  an  extreme  one,  and  within 
the  class  of  those  in  which  the  contract  is  considered  personal.  In 
Bickerton  v.  Burrell,  6  M.  &  S.  888,  which  may  be  relied  upon  for  the 
defendant,  this  Court  held  that  a  party  who,  throughout  the  transactions 
of  a  purchase  by  auction,  had  represented  himself  as  agent  for  a  third 
party,  could  not  sue  as  principal  and  allege  that  the  title  was  in  him  and 
not  in  the  party  named.  That  case  (which  is  the  only  one  of  the  kind) 
seems  to  have  proceeded  partly  on  the  ground  of  estoppel,  and  partly  on 
want  of  notice  to  the  defendant,  before  the  action  was  commenced,  of 
the  new  character  which  the  plaintiff  then  assumed.  There  is  no  autho- 
rity in  support  of  the  latter  reason.  Nothing  was  said  of  notice  in 
Skinner  v.  Stocks  or  Cothay  v.  Fennell.  The  only  true  principle  which 
restricts  the  action  by  the  party  really  interested  is  that  he  shall  not  come 
forward  so  as  unfairly  to  prejudice  the  party  sued;  and  *that  is 
-■  secured  by  allowing  to  the  defendant  in  such  a  case  every  defence 
which  he  would  have  had  if  the  agent  had  been  the  principal.  The  only 
circumstance  that  can  be  suggested  as  distinguishing  the  present  case 
from  former  ones  which  have  been  referred  to  is,  that  here  the  plaintiff's 
son  mentioned  himself  in  the  charter-party  as  ^' owner"  of  the  ship. 
But  that  is  a  word  of  description,  and  not  an  essential  part  of  the  con- 
tract. If  the  charter-party  had  been  merely  between  "  C.  J.  Humble 
and  Jameson  Hunter,"  Humble  Would  still  have  been  prim&  facie  owner, 
though  not  so  described ;  and  then  the  case  would  have  been  whoUy 
undistinguishable  from  former  ones  relied  upon  by  the  plaintiff. 

Watson  and  Pashhy^  contrlL.(a)  The  rtde  that  undisclosed  principals 
in  contracts  may  sue  and  be  sued  is  subject  tb  the  paramount  rule  of 
evidence  that  parol  testimony  is  not  admissible  to  vary  a  written  contracts 
In  Higgins  v.  Senior,  8  M.  &;  W.  834,  where  it  appeared  upon  the  written 
contract  that  the  defendant  was  principal,  he  was  not  allowed  to  discharge 
himself  by  showing  that  he  was  merely  agent,  and  that  the  plaintiff  knew 
lam  to  be  so.  A  passage  from  the  judgment  in  that  case  has  been  relied 
on  to  show  that  it  may  be  proved  that  either  of  the  parties  to  a  written 
contract  was  agent  only,  so  as  to  give  the  benefit  of  the  contract  to  hia 

(a)  Hay  29th. 
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unnamed  principal.  But  this  can  only  be  where  the  agent  is  not,  in  terms, 
described  as  principal.  Here  the  agent  is  described  as  "  owner"  of  the 
ship,  that  is  as  principal ;  and  the  terms  of  the  instrument  are  contradicted 
by  evidence  that  any  other  person  is  the  owner.  Bickerton  *!;.  p^qic 
BurreU,  5  M.  &  S.  883,  is  exactly  in  point ;  there  the  contract  ^ 
was  signed  ^^J.  Bickerton,  for  G.  Richardson;"  and  Bickerton,  having 
expressly  signed  as  agent,  was  not  allowed  to  take  the  benefit  of  the  con- 
tract by  showing  that  he  was  really  the  principal.  [Lord  Dbnman,  C. 
J.,  referred  to  Lucas  v.  De  la  Gour,  1 M.  &  S.  249.]  In  Graves  v.  Boston 
Marine  Insurance  Gompany,  2  Granch  Rep.  419,  where  the  plaintiff,  in 
his  own  name  singly,  caused  himself  to  be  ^^  assured"  on  ^^  property  on 
board  the  ship  Northern  Liberties,"  as  property  may  appear,  the  Supreme 
Court  of  the  United  States  held  that  the  policy  covered  his  own  interest 
only,  and  not  that  of  another  also  who  was  jointly  interested  with  him. 
So,  *^  where  one  signed  a  premium  note  in  his  own  name,  parol  evidence 
was  held  inadmissible  to  show  that  he  signed  it  as  the  agent  of  another, 
on  whose  property  he  had  caused  insurance  to  be  effected  by  the  plaintiff, 
at  the  owner's  request :"  Greenleaf  on  the  Law  of  Evidence,  part  2,  chap. 
15,  sect.  281,  p.  820  (Boston,  U.  S.  1842). 

Lord  Denmak,  G.  J.  We  were  rather  inclined  at  first  to  think  that 
this  case  came  within  the  doctrine  that  a  principal  may  come  in  and  ti\ke 
the  benefit  of  a  contract  made  by  his  agent.  But  that  doctrine  cannot 
be  applied  where  the  agent  contracts  as  principal ;  and  he  has  done  so 
here  by  describing  himself  as  ^^  owner"  of  the  ship.  The  language  of 
Lord  Ellbnbobough  in  Lucas  v.  De  la  Gour,  1 M.  &  S.  249,  ^'  if  one  part- 
ner makes  a  contract  in  his  individual  capacity,  and  the  other  partners 
are  willing  to  take  the  benefit  of  it,  they  must  be  content  to  do  so  accord- 
ing to  the  mode  in  which  the  contract  Was  made,"  is  very  apposite  to  the 
present  case. 

♦Pattbson,  J.  The  question  in  this  case  turns  on  the  form  r*Qig 
of  the  contract.  If  the  contract  had  been  made  in  the  son's  name 
merely,  without  more,  it  might  have  been  shown  that  he  was  agent  only, 
and  that  the  plaintiff  was  the  principal.  But,  as  the  document  itself 
represents  that  the  son  contracted  as  "owner,"  Lucas  v,  De  la  Gour  ap- 
plies. There  the  partner  who  made  the  contract  represented  that  the 
property  which  was  the  subject  of  it  belonged  to  him  alone.  The  plain- 
tiff here  must  be  taken  to  have  allowed  her  son  to  contract  in  this  form, 
and  must  be  bound  by  his  act.  In  Robson  v.  Drummond,  2  B.  &  Ad. 
303,  where  Sharpe,  a  coachmaker,  with  whom  Robson  was  a  dormant 
partner,  had  agreed  to  furnish  the  defendant  with  a  carriage  for  five 
years,  at  a  certain  yearly  sum,  and  had  retired  from  the  business,  and 
lissigned  all  his  interest  in  it  to  G.  before  the  end  of  the  first  three  years, 
it  was  held  that  an  action  could  not  be  maintained  by  the  two  partners 
against  the  defendant,  who  returned  the  carriage,  and  refused  to  make 
the  last  two  yearly  payments.     In  this  case  I  was  at  first  in  the  pl«in- 
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tiff's  favour  on  account  of  the  general  principle  referred  to  bj  my  Lord; 
but  the  form  of  the  contract  takes  the  case  out  of  that  principle. 

WiGHTMAN,  J.(a)  I  thought  at  the  trial  that  this  case  was  governed 
by  Skinner  v.  Stocks,  4  B.  &;  Aid.  487.  But  neither  in  that  nor  in  any 
case  of  the  kind  did  the  contracting  party  give  himself  any  special 
description,  or  make  any  assertion  of  title  to  the  subject-matter  of  the 
i^Q'it7-\  contract.  '^'Here  the  plaintiff  describes  himself  expressly  as 
'^  ^^  owner"  of  the  subject-matter.  This  brings  the  case  within  the 
principle  of  Lucas  v.  De  la  Cour,  and  the  American  authorities  cited. 

Lord  Denman,  C.  J.  Robson  v.  Drummond,  2  B.  &  Ad.  303,  which 
my  brother  Patteson  has  cited,  seems  the  same,  in  principle,  with  the 
present  case.  You  have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  substance  of  the  party  with  whom  you  contract. 

Rule  absolute.(6) 

(a)  CoLVRiDGBy  J.,  haying  heard  the  argument  for  the  defendant  only,  gare  no  jadgment 
(6)  The  latter  part  of  this  ease  is  reported  hj  H.  Dariaon,  Esq. 


BELL,  Public  Officer,  &c.,  of  the  NEWCASTLE  UPON  TYNE  Joint 
Stock  Banking  Company,  v.  Viscount  INGESTRE.    Maif  29. 

Under  a  plea  traTersing  the  endorsement  of  a  bill  of  exchange,  evidence  that  the  alleged  endoner 
wrote  hie  name  on  the  bill,  and  delivered  it  to  the  alleged  endoneoi  for  the  express  purpose  of 
retiring  other  bills,  and  on  the  express  condition  that  they  should  be  retired  forthwith,  and  that 
such  condition  has  not  been  complied  with,  is  admissible  in  support  of  a  plea  traversing  the 
endorsement 

Assumpsit  upon  two  bills  of  exchange,  drawn  by  one  Edwards,  the 
one  for  2000/.,  the  other  for  2118/.  10«.,  accepted  by  defendant,  and  by 
Edwards  endorsed  to  the  Newcastle  upon  Tyne  Joint  Stock  Banking 
Company.  Pleas  (among  others),  traversing  the  endorsements  respect- 
ively. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Liverpool  summer  assizes, 
1847,  the  plaintiff  proved  Edwards's  handwriting  to  the  endorsements. 
*<i1fi1  '^^  defendant,  in  *answer,  gave  evidence  that,  on  the  8th  of 
J  April,  1845,  on  which  day  the  bills  bore  date,  Edwards  was  liable 
to  the  Banking  Company  to  the  amount  of  about  4000/.  on  several  over- 
due bills ;  that  Edwards  on  that  day  procured  defendant's  acceptance  to 
the  two  bills  in  question,  and  transmitted  them  by  letter  to  the  Company 
with  his  name  endorsed  upon  them,  for  the  express  purpose  of  retiring 
the  overdue  bills,  and  on  the  express  condition  that  such  last-mentioned 
bills  should  be  returned  to  him  by  the  next  post ;  which  condition  had 
never  been  complied  with.  Under  these  circumstances  it  was  contended 
that  the  defendant  was  entitled  to  the  verdict  upon  the  issues  as  to  the 
endorsements.     The  learned  Judge  ruled  that  the  defence  should  hare 
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been  specially  pleaded,  and  was  not  admissible  in  support  of  pleas  merely 
traversing  the  endorsement.  Verdict  for  plaintiff,  with  leare  to  move  to 
enter  a  verdict  for  defendant.  Martin^  in  Michaelmas  term  last,  obtained 
a  rule  nisi  accordingly. 

Knc<wle9,  WaUon^  and  Unthank  now  showed  cause.  It  may  be  con- 
ceded that,  if  a  person  endorse  a  bill  for  a  particular  purpose,  and  the 
endorsee  negotiate  it  without  consideration,  and  in  contravention  of  such 
purpose,  trover  may  be  maintained  for  the  bill ;  Goggerley  v.  Cuthbert, 
2  N.  B.  170.  But  such  circumstances  would  not  support  a  plea  travers- 
ing the  endorsement.  In  the  present  case  the  condition  of  the  endorse- 
ment has  been  broken ;  and  the  title  to  the  bill  is  thereby  revested  in 
the  endorser ;  but  it  cannot  be  said  that  he  did  not  endorse.  Marston 
V.  Allen,  8  M.  k  W.  494,  and  Adams  v.  Jones,  12  A.  &  E.  455,  - 
are  ^distinguishable ;  for  in  those  cases  there  was  no  intention  to  '- 
endorse  at  all  to  the  alleged  endorsee. 

Martin  (with  whom  was  F,  Robinson),  contri.  The  condition  of  the 
endorsement  was  a  condition  precedent;  there  was  no  intention  to 
endorse,  in  the  sense  given  to  the  word  ^^  endorse"  in  Marston  v.  Allen, 
Adams  v,  Jones,  12  A.  k  £.  455,  and  Ooggerley  v.  Cuthbert,  2  N.  B. 
170.  When  the  bills  were  sent  by  Edwards  to  the  Company,  with  his 
name  on  the  back  of  them,  he,  in  effect,  said,  ^^  until  you  give  back  the 
old  bills,  you  are  not  to  hare  any  interest  in  the  new  bills."  The  bills 
were  delivered  as  a  mere  escrow,  as  was  said  by  Heath,  J.,  in  Goggerly 
V.  Cuthbert.  If  Edwards  had  been  sued  on  them  and  had  pleaded  spe- 
cially, the  plea  would  have  been  an  argumentative  traverse  of  the 
endorsement.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  think  it  impossible  to  distinguish  this  case 
from  Marston  v.  Allen,  and  Adams  v,  Jones.  It  is  a  sbgular  sort  of 
escrow ;  for  the  bills  were  delivered  to  the  parties  who,  in  the  event  of 
their  performing  a  certain  act,  were  to  be  benefited  by  them.  But  still 
I  think  they  were  delivered  to  them  as  mere  trustees,  and  that  the  same 
principle  applies. 

Patteson,  J.  I  think  this  case  is  within  the  principle  of  Marston  v. 
Allen,  and  Adams  v.  Jones.  The  facts  here  are  of  a  different  character 
in  some  respects ;  for  in  those  cases  it  was  not  intended  that  the  trans- 
feree should  ever  take  any  interest  in  the  bills.  But  I  ^think  r^toon 
that  makes  no  difference ;  for  here  it  was  not  intended  that  the 
transferees  should  take  any  interest  until  the  old  bills  were  returned ; 
and,  until  that  time,  it  is  the  same  thing,  in  principle,  as  if  it  had  been 
intended  that  no  interest  should  pass  at  any  time.  The  bills  were 
received  on  terms  which  were  not  satisfied ;  and  there  was  no  endorse- 
ment. 

Coleridge,  J.  If  there  had  been  in  this  case  the  intervention  of  a 
third  party  as  agent  between  the  transferor  of  the  bills  and  the  trans- 
ferees, for  the  purpose  of  handing  the  bills  over  on  performance  of  the 
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condition,  there  would  have  been  no  difficulty.  Bat,  in  principle,  it  is 
the  same  thing ;  for,  until  the  condition  was  performed,  no  interest  wu 
to  pass  to  the  transferees. 

WiQHTMAN,  J.  I  have  had  great  doubt  whether  the  defence  was 
admissible  under  the  issue ;  for  this  case,  in  its  facts,  seems  to  go  farther 
than  the  cases  cited.  But,  in  principle,  I  find  it  difficult  to  distinguish 
it  from  Marston  v.  Allen.  The  analogy  of  the  escrow  would  be  perfect, 
if  the  delirery  of  the  bills  had  been  to  an  agent.  The  principle  of 
Marston  v.  AUen  is  that,  on  a  plea  traversing  the  endorsement  of  a  bill, 
its  delivery  with  intent  to  transfer  an  interest  is  put  in  issue. 

Rule  absolute.(a) 

(a)  The  Court  aUowed  the  plaintiff  to  be  nonsuited ;  a  freeh  action  was  brought  in  the  Court  of 
Exchequer;  and  the  prooeedings  are  stiU  depending. 

Reported  by  EL  DaTlacn,  Esq. 
See  Hajei  «.  Canlfleld,  5  Q.  B.  8L 


♦321]  *The  QUEEN  v.  BYROM,  Esquire,  and  Another,    May  29. 

On  appUoation  to  a  Jnatiee,  under  stat  53  G.  3,  o.  127,  s.  7,  to  eonrene  a  parishioner  charged  with 
non-payment  of  a  church  rate,  if  it  ^pear  that  the  rate,  though  made  at  a  vestiy  assembled  to 
lay  a  church  rate,  purports  by  its  heading  to  assess  the  parishioners  **  for  and  towards  Uie 
repairs  of  the  church  and  other  incidtnital  eharget  </  the  eaid  pariah,"  the  rate  is,  on  its  f»e«, 
bad ;  the  Justice  may  entertain  the  olyeotion  in  the  first  instance ;  and  this  Court  will  not  inter- 
fere  by  mandamus,  eren  to  the  extent  of  requiring  him  to  oonrene  the  party  for  the  purpoct 
of  an  examination. 

Per  Lord  DBincAir,  C.  J.  After  appUoation  to  the  Justice  and  refoaal  by  him,  the  title  of  the  late 
might  be  amended  according  to  the  tfuth,  if  the  proceeding  in  ves^  was  correct,  and  the  rate 
itself  good. 

A  RULE  nisi  was  obtained  in  last  Hilary  term  for  a  mandamus  requir- 
ing Mr.  Wilkinson  and  Mr.  Byrom,  justices  of  Surrey,  to  issue  their 
warrant  to  convene  John  Ashby  before  them  for  non-payment  of  a 
church-rate. 

The  affidavit  on  which  the  motion  was  made  stated  that  a  vestry  meet- 
ing was  held  for  the  purpose  of  rating  and  assessing  the  inhabitants  of 
the  parish  of  Beddington  and  hamlet  of  Wallington  in  Surrey,  liable  to 
be  rated  and  assessed,  ^'  for  and  towards  the  repairs  of  the  church  of  the 
said  parish  and  hp.mlet  for  the  then  current  year;  and  that,  at  such  vestry 
meeting,  a  rate  of  3(2.  in  the  pound  for  the  above  purpose  was  duly  made 
and  signed  by'*  the  rector,  a  churchwarden,  "  and  other  parishioners  and 
rate-payers  toen  present ;  the  particulars  of  which  rate,  consisting  of  the 
rateable  value  of  the  property  occupied  by  the  persons  liable  to  be  rated, 
and  the  occupiers'  names,  and  the  amount  of  rate  at  Sd.  in  the  pound 
which  each  occupier  was  liable  to  pay,  was  duly  entered  in  the  book  con- 
taining such  rate,  and  signed  as  before  mentioned,  and  was  afterwards 
duly  confirmed  by  the  ordinary."  That  John  Ashby,  an  inhabitant  and 
occppier^  &c.,  wu  entered  on  the  rate  in  respect  of  property  occupied 
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bj  him,  the  proportion  of  rate  due  from  him  being  13«.  4<2.  That 
*the  validity  of  the  rate  had  not  been  questioned  in  any  Ecclesi-  r^ooo 
BBtical  Court;  but  that  Ashby  refused  payment.  That  one  of  the  ^ 
churchwardens  appeared  before  the  above-mentioned  justices  in  petty  ses- 
sions at  Croydon,  and  produced  the  rate-book,  and,  on  his  own  behalf 
and  that  of  the  other  churchwarden,  complained  of  Ashby's  non-payment, 
and  prayed  that  he  might  be  convened  by  warrant  of  the  justices  or 
one  of  tiiem  to  answer  the  complaint;  but  they  refused  to  grant  such 
irarrant. 

By  affidavit  in  answer  (sworn  by  the  justices'  clerk),  it  appeared 
that,  on  the  application  being  made  by  the  churchwarden,  the  justices 
inspected  the  rate,  and  then  declined  to  grant  the  warrant,  stating  *'  that 
they  were  advised  and  believed  such  rate  was  altogether  bad,  and  that 
the  title  thereof  was  alone  sufficient  to  show  it  ought  not  to  be  enforced." 
The  deponent  added  ^*  that  the  validity  of  such  rate  had  been  on  several 
previous  occasions  investigated  and  inquired  into  by  the  justices"  in  petty 
sessions  at  Croydon,  on  sinular  applications  of  the  same  churchwarden  to 
enforce  payment  of  such  rate,  which  they  had  declined  to  do,  giving  the 
reasons  above  stated.  The  heading  of  the  rate  was  as  follows.  "  We, 
the  churchwardens  and  other  inhabitants  of  the  parish,"  &c.,  ^^and  ham- 
let," &c.,  "  whose  names  are  hereunto  subscribed,  do  hereby,  this  29th 
day  of  April,  1847,  at  our  vestry  meeting  held  for  that  purpose,  rate 
and  assess  all  and  every  the  inhabitants  of  the  parish  and  hamlet  afore- 
said, as  hereinafter  mentioned,  for  and  towards  the  repairs  of  the  church 
and  other  incidental  charges  of  the  said  parish  and  hamlet  for  this  pre- 
sent year,  the  several  sums  following  at  3<2.  in  the  pound."  The  affidavit 
land  another  on  the  same  side)  added  statements  to  show  '''that  r^opo 
the  rate  was  not  signed  at  the  vestry  meeting,  but  afterwards ; 
and  that,  on  production  of  it  before  the  justices,  it  appeared  not  to  have 
been  confirmed  till  five  months  after  the  date :  but  nothing  finally  turned 
on  these  points.  Rex  v.  Wrottesley,  1  B.  &  Ad.  648,  was  cited  on  the 
motion  for  a  rule  nisi. 

Pa9hley  Vas  to  have  shown  cause,  but  was  stopped  by  the  Court,  who 
called  upon 

Mellor,  contrfl.  [Lord  Denman,  C.  J.  If  the  title  had  been  only 
'^  for  incidental  charges  of  the  said  parish  and  hamlet  for  this  year,"  would 
it  have  sustaiued  your  application  7]  The  words  may  fairly  be  construed 
as  meaning  "  charges  incidental  to  the  repairs  of  the  church."  It  is 
clear  from  Gosling  v.  Veley,  7  Q.  B.  406,  412,(a)  that  there  are  "  inci- 
dental" expenses  for  which  a  church-rate  may  be  made.  The  rate  there 
was  "  for  and  towards  the  necessary  repair  of  the  church,"  for  providing 
necessaries  for  the  celebration  of  divine  service  and  offices  therein,  "  apd 
for  and  towards  the  other  expenses  necessarily  and  legally  incident  to 
the  office  of  churchwarden  for  the  current  year."   The  words  now  objected 

(•)  /adfiattl  Mbm«d  in  BxA^v«r  ChMib«c^  Hilaiy  Tenn,  1860.    8ee  p.  828,  pp«t. 
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to  are  equivalent  to  these.  Even  if  the  title  is  bad^  the  validitj  of  the 
rate  is  not  impeached,  at  least  for  the  present  purpose :  ^^  the  heading  is 
not  of  the  essence  of  the  rate/'  and  may  be  added  after  the  rate  is  con- 
firmed ;  White  v.  Beard,  2  Curt.  Ecc.  Rep.  480,  486.  The  rate  would 
have  been  good  even  without  a  title.  [Coleridge,  J.  Has  that  ever 
*^9Ai  ^^^^  expressly  decided  ?  It  may  be  that,  if  the  title  *had  been 
-I  wanting  at  first,  and  were  afterwards  added,  and  the  rate,  in  that 
form,  came  before  an  ecclesiastical  Court,  the  Court  might  say  that  the 
rate,  as  they  saw  it,  was  sufScient.]  On  the  application  for  a  warrant, 
at  least,  the  justices  had  not  jurisdiction,  by  stat.  68  O.  8,  c.  127,  s.  7, 
to  inquire  into  the  form  of  the  rate :  they  were  to  convene  the  party 
making  default ;  and  it  was  for  him,  when  he  appeared,  to  raise  the  ques- 
tion of  validity.  Lord  Tenterden  said  in  Rex  v.  Wrottesley,  1  B.  & 
Ad.  651:  '^  There  is"  ^^no  objection  to  the  justices  hearing  this  com- 
plaint ;  whether  ultimately  they  can  go  on  to  judgment  is  a  different 
question."  The  same  observation  applies  here.  [Coleridge,  J.  If,  as 
you  say,  the  rate  may  be  amended  as  to  the  title,  why  is  not  that  done  ? 
If  the  present  title  remains,  there  may  be  endless  litigation.]  It  is  suf- 
ficient, for  the  present  motion,  that  the  magistrates  are  not  entitled  to 
refuse  a  hearing :  a  mandamus  ought  at  all  events  to  issue :  then,  if  the 
magistrates  still  disclaim  jurisdiction,  the  grounds  may  be  inquired  into. 

Lord  Denmak,  C.  J.  I  am  of  opinion  that  we  should  not  be  justified 
in  ordering  this  summons ;  for  I  think  that,  when  the  application  was 
before  the  justices,  they  had  a  right  to  ask  an  inspection  of  the  rate,  and 
the  churchwarden  did  properly  in  producing  it.  Then  the  rate  appeared 
by  its  title  not  to  be  a  church-rate ;  for  such  a  rate  must  be  solely  for  the 
purposes  of  the  church ;  and  it  cannot  otherwise  be  enforced  by  summary 
jurisdiction.  By  the  words  ^^  for  and  towards  the  repairs  of  the  church 
and  other  incidental  charges  of  the  said  parish  and  hamlet,"  I  should,  if 
^nnlr^  ^^  ^^Q  situation  of  *the  magistrates,  have  thought  I  was  called 
-'  upon  to  enforce  something  else  than  the  provision  for  repairs  and 
other  needs  of  the  church ;  and  I  should  have  considered  this  a  ground 
for  not  interfering.  The  object  of  the  statute  was  to  simplify  proceed- 
ings :  to  sanction  the  course  here  taken  would  be  increasing  litigation. 
The  resolution  of  the  vestry  should  be  passed  for  the  purposes  of  the 
church  only ;  and  that  ought  to  appear  on  the  rate  itself. 

Patteson,  J.  Stat.  58  6.  8,  c.  127,  s.  7,  says  that,  if  any  one  "  duly 
rated  to  a  church  rate"  shall  refuse  to  pay,  a  justice,  on  complaint,  may 
convene  him.  Then  it  is  a  right  of  the  party  complained  against  that 
the  rate  should  be  seen  by  the  justice.  Here  the  rate,  when  produced, 
has  a  certain  heading,  which  is  objected  to  by  the  justice.  It  is  said  that 
a  heading  may  be  added  at  any  time.  Let  that  be  conceded.  Here  the 
title  has  been  added,  and  shows,  on  the  face  of  it,  an  irregularity.  The 
heading  of  a  church-rate,  given  in  1  Bum's  Ecclesiastical  Law,  385  (9th 
ed.),  stops  at  the  words  ^^  for  and  towards  the  repairs  of  the  church  of  tlie 
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nid  parish  for  this  present  year."  It  is  true  that  a  regular  church-rate 
may  legitimately  be  applicable  to  incidental  charges  relating  to  the  church ; 
bat  that  should  appear  by  the  instrument  itself.  Perhaps  there  might 
be  a  doubt  irhether,  if  no  heading  at  all  had  appeared,  the  rate  might 
not,  on  the  face  of  it,  have  been  good;  for,  as  it  was  made  professedly  at 
a  meetbg  of  vestry  called  to  lay  a  church-rate  and  not  a  rate  for  the 
poor  or  for  any  object  other  than  those  of  the  church,  it  might  be  fair  to 
oonsider  that  they  had  limited  themselves  to  that.  But  such  an  argu- 
ment cannot  avail  *where  we  have  the  express  words  "other  r^gog 
incidental  charges  of  the  said  parish  and  hamlet."  Therefore  I  ^ 
think  the  magistrates  were  justified  in  refusing  their  warrant. 

CoLERiBOB,  J.     I  am  of  the  same  opinion.    Suppose  the  justices  here 

bad  issued  their  warrant  to  convene,  and  the  present  objection  had  been 

made  on  the  hearing,  and  the  magistrates  had  yielded  to  it  and  refused 

to  make  an  order  for  payment :  should  we  have  granted  a  mandamus  to 

compel  them  ?     It  is  new  to  me  to  hear  the  title  of  a  rate  spoken  of  as 

unimportant.     White  t;.  Beard,  2  Curt.  Ecc.  Rep.  480,  proves  no  such 

thing.    The  title  is  important  for  two  purposes :  to  show  the  objects  of 

the  rate,  and  to  show  the  authority  of  those  who  make  it.    Hero  the  title 

is  defective  as  to  objects ;  and  if  the  magistrates  acted  on  the  complaint 

of  churchwardens,  and  relied  on  a  rate  so  entitled  for  their  justification, 

they  would  fail.    It  is  said  that  "  incidental"  may  mean  incidental  to  the 

repairs;  but  that  would  be  merely  surplusage :  it  must  mean  incidental 

to  other  purposes  for  which  a  rate  may  be  made :  and  the  title  must  be 

defective  if  it  describes  a  rate  which  would  justify  expending  money 

illegally.     It  is  suggested  that  the  magistrate  is,  at  all  events,  bound  to 

issue  his  summons  in  the  first  instance ;  and  I  do  not  say  that  he  might 

not  safely  do  so :  I  think  he  might:  but  the  question  is  whether  we  can 

compel  him.     Suppose  he  saw  clearly  that  the  land  charged  with  the 

parochial  rate  was  in  a  different  parish;  might  not  he  refuse  a  summons 

in  the  first  instance?    And  if  we  are  satisfied  that  he  had  a  clear  ground 

of  refusal,  *we  ought  not  to  compel  him  by  mandamus  to  act.  p^oov 

If  we  obliged  the  justices  to  proceed  in  such  a  case  as  the  present,  '- 

I  do  not  know  where  litigation  would  stop. 

WiGHTMAN,  J.  I  entertained  some  doubt  whether  in  the  first  instance 
a  single  justice  ought  not  to  have  issued  his  warrant  to  bring  the  party 
before  two,  according  to  the  statute.  But  I  am  satisfied,  for  the  reasons 
given  by  my  brother  Coleridge,  that  it  is  much  better  to  stop  now  than 
to  compel  the  party's  appearance  before  two  justices,  and  put  the  church- 
wardens to  an  application  for  a  mandamus  on  the  refusal  of  the  justices 
to  proceed  farther. 

Lord  Denman,  G.  J.  As  to  amending:  if  the  resolution  of  vestry 
was  good,  and  the  rate  good,  but  the  title  bad,  the  title  might  be  amended 
according  to  the  truth.  Rule  discharged. 

VOL.  xn.— 25 
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^oQQi      *^i^^  <^^6  of  (Josling  V.  Yeley  liaying  now  been  decided,  on 
-^  argument  in  the  Exchequer  Chamber^  and  the  judgment  of  the 
Court  of  Queen's  Bench  aflbrmed,  it  is  thought  expedient  to  annex  a 
report  of  that  decision  to  the  preceding  case. 

IN  THE  EXCHEQUER  CHAMBER, 

(Error  from  the  Queen's  Bench.) 
GOSLING  V.  VELEY  and  Another.    [Jim.  22,  1850.] 

K  monition,  founded  on  an  allegation  that  a  parish  ehnreh  was  oat  of  repair,  issued  from  aa 
^oclesiastieal  Court,  requiring  the  churohwardens  to  call  a  restiy  for  the  purpose  of  making  m 
rate,  and  the  parishioners  to  meet  in  suoh  restry  and  then  and  there  make  a  rate  for  repair  of 
the  church  and  decent  celebration  of  dirine  serrioe,  Ac,  therein.  The  churchwardens  gaT« 
notice  of  a  restry  meeting ;  and  the  restrj  met,  in  obedience  to  the  monition ;  when  the  moni- 
tion and  notice  were  read,  and  the  ehnroh wardens  produced  a  surrey  and  estimate  to  whieh  no 
objection  was  made ;  nor  was  the  necessity  for  the  repairs,  Ac,  disputed.  A  rate  of  2$,  in  the 
pound  was  then  proposed  and  seconded;  upon  which  an  amendment,  stating  an  objection  to 
ohurch  rates  in  general,  and  refusing  to  make  any  rate,  was  proposed  and  seconded,  put  to  the 
meeting,  and  carried  by  a  minority.  The  chairman  then  asked  whether  any  further  propoeition 
as  to  amount  of  rate  was  made ;  to  which  no  afSrmatire  answer  was  returned.  Thereupon  the 
churchwardens  and  other  members  of  the  meeting,  being  the  minority  of  those  preaenty  made 
a  rate.    A  protest  was  then  delirered  on  behalf  of  the  mi^ori^  of  those  present 

The  churchwardens  proceeded  against  G.,  a  party  so  rated,  in  the  Bcclesiastical  Court,  in  a  eanae 
of  subtraction  of  church  rate,  setting  forth  Uie  abore  facta  in  the  libel  and  in  Uie  proofs  pro- 
pounded. The  libel,  Ac,  baring  been  admitted  to  proof,  G.  declared  in  prohibition.  On  gene- 
ral demurrer  to  the  declaration  (by  which  all  the  facts  appeared) :  Held,  by  the  Court  of  Bx- 
chequer  Chamber,  affirming  the  judgment  of  the  Court  of  Queen's  Bench : 

'1.)  That  the  persons  roting  for  the  amendment  must  be  considered  as  baring  declined  to  join 
in  the  proceedings  of  the  meeting,  the  amendment  baring  no  reference  to  the  object  for  whieh 
the  restry  was  summoned  under  monition ;  that  the  persons  so  roting  therefore  left  the  qne«- 
tion  in  the  hands  of  the  remainder;  and  that  the  rate  was  legally  made. 

(2.)  That  it  was  unnecessary  again  to  put  the  rate  formally  to  tiie  rote,  inasmuch  as  it  had  been 
in  effect  taken  into  consideration  and  negatired  by  the  amendment. 

Judgment  for  defendants  in  prohibition. 

Per  Maulb  and  Crbsswsll,  Js.,  and  Aldbrson  and  Platt,  Bs.  Dissentientibns,  Wildb,  C.  J^ 
and  Parkb  and  Rolfb,  Bs. 

Prohibition  by  the  plaintiff  in  error  against  the  defendants  in  error. 
By  the  declaration,  the  following  facts  appeared.(a) 
4^^901  *^  monition,  founded  on  an  allegation  that  the  parish  church 
-^  of  Braintree  in  Essex  was  out  of  repair,  issued  from  an  Ecclesi- 
astical Court,  requiring  the  churchwardens  to  call  a  vestry  for  the  pur- 
pose of  making  a  rate,  and  the  parishioners  to  meet  in  such  vestry,  and 
then  and  there  make  a  rate  for  repair  of  the  church  and  decent  celebra- 
tion of  divine  service,  &c.,  therein.  The  churchwardens  gave  notice  of 
a  vestry  meeting;  and  the  vestry  met,  in  obedience  to  the  monition, 
when  the  monition  and  notice  were  read,  and  the  churchwardens  pro* 
duced  a  survey  and  estimate  to  which  no  objection  was  made ;  nor  was 
the  necessity  for  the  repairs,  &c.,  disputed.     A  rate  of  28.  in  the  pound 

(a)  The  declaration  is  more  fully  set  out  in  Qosling  v.  Veley,  7  Q.  B.  40S.    And  seo  the  jwig 
•menti  of  Platt,  B.,  pp.  ft30— 334;  and  of  Crbbbwbll^  J.,  pp.  337—342,  post 


12  ADOLPHUS  ft  ELLIS.  N.  S.  829 

• 

was  then  proposed  and  seconded ;  upon  which  an  amendment,  stating 
an  objection  to  church  rates  in  general,  and  refusing  to  make  any  rate, 
¥as  proposed  and  seconded,  put  to  the  meeting,  and  carried  by  a  majority. 
The  chairman  then  asked  whether  any  further  proposition  as  to  amount 
of  rate  was  made ;  to  which  no  affirmative  answer  was  returned.  There- 
upon the  churchwardens  and  other  members  of  the  meeting,  being  the 
minority  of  those  present,  made  a  rate.  A  protest  was  then  delivered 
on  behalf  of  the  majority  of  those  present. 

The  churchwardens  proceeded  against  Gosling,  a  party  so  rated,  in  the 

Ecclesiastical  Court,  in  a  cause  of  subtraction  of  church  rate,  setting 

forth  the  above  facts  in  the  libel  and  in  the  proofs  propounded.     The 

libel,  &c.,  having  been  admitted  to  proof.  Gosling  declared  in  prohibition 

against  the  churchwardens. 

The  defendants  below  demurred  generally  to  the  declaration.   Joinder. 

Judgment  was  given,  in  the  Queen's  Bench,  for  the  defendants  below.(a) 

*The  plaintiff  below  then  brought  error  in  the  Exchequer  Cham-  r^oofi 

ber.    Joinder  in  error.  *- 

The  case  was  argued  in  Trinity  and  Michaelmas  vacations,  1848,(6)  by 
StU  for  the  plaintiff  in  error,  and  Sir  Frederick  Thuiger  for  the  defend- 
ants in  error.(<?)  Our,  adv.  vult 

The  Court  being  divided  in  opinion,  the  learned  Judges  (d)  now  delivered 
their  judgments  seriatim. 

Platt,  B.  This  was  a  writ  of  error  brought  on  a  judgment  pronounced 
bj  the  Court  of  Queen's  Bench  on  demurrer  to  a  declaration  in  prohibition. 
The  declaration  stated  that  the  defendants  caused  the  plaintiff,  a 
parishioner  and  inhabitant  of  the  parish  of  Brain^ee,  in  the  county  of 
Essex  and  diocese  of  London,  to  appear  before  the  Judge  of  the  Consis- 
torial  and  Episcopal  Court  of  London,  to  answer  the  defendants,  who,  in 
the  citation,  were  described  as  the  churchwardens  of  the  said  parish  of 
Braintree,  in  a  cause  of  subtraction  of  church  rate.  That  the  plaintiff 
appeared,  and  the  defendants  prayed  the  said  Judge  to  admit  to  proof  a 
certain  libel ;  in  which  it  was  alleged :  That  the  said  parish  church  had 
been  for  a  long  time  past,  and  then  was,  in  a  dilapidated  state,  and  that, 
at  several  vestry  meetings,  the  majority  of  the  parishioners  had  refused 
to  make  a  rate :  that  a  decree,  at  the  instance  of  the  vicar  of  the  said 
parish,  issued,  under  the  seal  of  the  said  '^'Consistorial  and  Epis-  r^icOQ-i 
copal  Court,  against  the  defendants  and  the  parishioners  in  gene- 
ral, citing  them  to  appear  before  the  said  or  other  competent  judge,  to 
show  cause  why  a  monition  should  not  issue  against  the  churchwardens 
to  take  the  necessary  steps  towards  putting  the  said  parish  church  into 

(o)  Goding  V.  Yeltj,  7  Q.  B.  406.  (b)  Jnne  17th,  and  Norembar  27th  and  28th. 

(«)  It  U  eonaiderad  that  the  argumentB  and  anthoritiei  may  be  laflSciently  collected  from  the 
veptft  of  the  eaM  below,  and  from  the  jndgmenti  pronounced  in  the  Coart  of  error. 
{d)  CoLTMAVi  J.,  died  between  the  eondnaion  of  the  argnment  and  the  deliyerj  of  Ahe  jodg- 
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repair,  and  for  providing  necessaries  for  the  decent  celebration  of  dime 
service  therein  ;  and,  amongst  other  things,  to  call,  by  due  notice  thereof 
according  to  law,  a  vestry  for  a  certain  day  and  at  a  certain  place  and 
hour  to  be  specified  in  such  monition,  for  the  purpose  of  making  a  rate  for 
and  towards  the  necessary  repair  of  the  said  church,  and  for  and  towards 
providing  necessaries  for  the  decent  celebration  of  divine  service  and 
offices  therein,  and  for  and  towards  the  other  expenses  necessarily  and 
legally  incident  to  the  office  of  churchwarden  for  the  current  year ;  and 
against  the  parishioners,  to  meet  in  vestry  to  be  holden  in  pursuance  of 
the  said  notice,  and  make  at  such  meeting  a  rate  for  the  aforesaid  pur- 
poses ;  and  intimating  to  the  cited  parties  that  if  they  did  not  appear, 
or,  appearing,  did  not  show  sufficient  cause  to  the  contrary,  the  Judge 
would  proceed  to  decree  such  monition  to  issue :  that  the  said  decree  was 
duly  executed :  that  an  appearance  was,  at  the  return,  given  by  the  de- 
fendants only,  who  were  willing  to  submit  themselves  to  the  commandfl 
of  the  said  Court :  that  thereupon,  the  proceedings  being  continued  to 
the  next  Court,  the  Judge  decreed  a  monition  to  issue  against  the  de- 
fendants in  special,  and  all  and  singular  the  parishioners  of  the  parish 
of  Braintree  in  general,  to  the  tenor  and  effect  of  the  said  decree :  that 
the  monition  accordingly  issued,  and  was  duly  served  and  returned, 
^eoqn-i  The  libel  then  alleged  that,  the  *said  church  continuing  in  urgent 
^  need  of  repair,  and  the  churchwardens  having  no  funds  in  hand 
to  effect  the  repairs,  the  churchwardens  and  the  parishioners  and  inhabit- 
ants, ratepayers  of  the  parish,  did,  on  15th  July,  1841,  meet  in  vestry, 
pursuant  to  public  notice  duly  given,  and  in  obedience  to  the  monition 
aforesaid ;  at  which  meeting  the  vicar  took  the  chair :  that  the  aforesaid 
monition  was  read ;  and  the  defendants,  the  churchwardens,  produced  a 
survey  and  estimate  of  the  repairs  necessary  to  be  immediately  done  to 
the  parish  church,  and  of  the  expenses  thereof,  and  an  estimate  of  the 
necessary  and  lawful  expenses  incident  to  the  execution  of  their  office 
for  the  current  year :  that  the  necessity  of  the  repairs  was  not  disputed; 
Bor  was  any  objection  made  to  the  amount  of  the  estimates :  that  the 
defendant  Veley  proposed  to  the  parishioners,  so  assembled  in  vestry,  a 
rate  of  2«.  in  the  pound  for  the  aforesaid  purposes :  that  that  proposition 
was  seconded  by  Richard  Lacey,  a  parishioner  and  inhabitant  and  rate- 
payer of  the  parish :  that  thereupon  Samuel  Courtauld  moved,  as  an 
amendment:  « that  all  compulsory  payments  for  the  support  of  religions 
services  of  any  sect  or  people  appear  to  the  majority  of  this  vestry  to  be 
unsanctioned  by  any  portion  of  the  New  Testament  Scriptures,  and  alto- 
gether opposed  to  and  subversive  of  the  pure  and  spiritual  character  of 
the  religion  of  Christ :  but  that,  for  any  one  religious  sect  to  compel 
others  which  disapprove  their  forms  of  worship  or  system  of  church  go- 
vernment, or  which  dissent  from  their  religious  principles  and  creeds,  to 
nevertheless  submit  to  support  and  extend  them,  appears  to  this  vestry 
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to  be  ft  jet  more  obyions  invasion  of  religious  freedom,  and  *vio-  r^ono 
lation  of  the  rights  of  conscience ;  while  also  it  appears  to  be  a  '-    - 
gross  injustice  to  dissenters,  as  citizens,  to  compel  them  to  pay  for  the 
religions  services  of  others  in  which  they  have  no  part,  while  they  build 
their  own  chapels,  support  their  own  ministers,  and  defray  the  charges 
of  their  own  worship.     That  compulsory  church  rates,  and  more  espe- 
daUy  such  rates  upon  dissenters,  thus  appearing  to  be,  as  a  tax,  unjust, 
tnd,  as  an  ecclesiastical  imposition,  adverse  to  religious  liberty  and  con- 
trary to  the  spirit  of  Christianity,  this  vestry  feels  bound  by  the  highest 
obligations  of  social  justice  and  of  religious  principle  to  refuse  to  make  a 
rate,  and  does  refuse  accordingly :"  that  that  amendment  was  carried  by 
a  show  of  hands :  that,  immediately  afterwards,  and  while  the  parishion- 
ers continued  in  vestry  assembled,  the  question  was  put,  whether  any 
other  amendment  was   proposed,  or  any  other  proposition   as   to  the 
amoont  of  the  rate:  that  no  affirmative  answer  was  returned,  and  no 
other  motion  or  proposition  made  for  or  towards  discharging  the  obliga- 
tion of  the   parishioners  to  repair  their  parish  church,  or  to  provide 
necessaries  for  the  decent  celebration  of  divine  service  and  offices  there- 
in, and  for  and  towards  the  other  expenses  necessary  and  legally  inci- 
dent to  the  office  of  churchwarden  for  the  year  of  office :  that  the  defend- 
ants, and  other  of  the  ratepayers  and  parishioners  present  in  vestry,  did, 
In  discharge  of  their  aforesaid  obligation,  and  while  the  parishioners  con- 
tinned  assembled,  make  and  sign  the  rate  of  2s.  in  the  pound  on  all  the 
inhabitants  and  parishioners  liable  to  contribute  to  a  church  rate.     The 
Gbel  further  alleged  that  28,  in  the  pound  was  not  too  large  an  amount ; 
that  the  rate  was  afterwards  "^confirmed  and  allowed  by  the  Vicar  ^^qqa 
Genera]  and  Official  Principal;  and  that  the  sum  of  287.  14a.,  *- 
assessed  as  aforesaid  upon  the  plaintiff,  was  due  to  the  defendants  as 
churchwardens  of  the  said  parish.     The  declaration  proceeds  to  state 
that  Dr.  Lushington,  the  Vicar  Qeneral  and  Official  Principal  of  the 
Consistorial  and  Episcopal  Court,  rejected  the  libel ;  and  that,  on  appeal 
to  the  Arches  Court  of  Canterbiiry,  Sir  Herbert  Jenner  Fust,  the  Offi- 
cial Principal  thereof,  reversed  the  decree  of  Dr.  Lushington,  retained 
the  principal  cause,  admitted  the  libel  to  proof,  and  assigned  the  plaintiff 
to  answer  in  the  Arches  Court. 

The  facts  stated  in  the  declaration  are  said  to  raise  two  questions:  1. 
Was  the  plaintiff  liable  as  a  parishioner  to  be  rated  to  the  reparation  of 
the  church?     2.  Was  the  rate  properly  imposed ? 

With  regard  to  the  first  question,  the  pleadings  show  that  the  church 
of  Braintree,  at  the  time  of  the  commencement  of  the  proceedings  in  the 
Consistorial  Court,  and  from  thence  until  and  on  the  15th  d-^y  of  July, 
1841,  the  day  on  which  the  vestry  was  convened  to  make  a  rate,  was  an  J 
continued  in  a  state  of  dilapidation.  In  this  state  of  things,  the  judg 
ment  of  the  Court  of  Exchequer  Chamber  in  Veley  r.  Burder,  12  A.  4 
E.  265,  301,  which  appears  to  me  to  be  sound  law,  is  decisive  lo  shew 

b2 
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the  plaintiff's  liability  to  be  rated*     (His  Lordship  here  read  the  ji 
ment  of  Tindal,  G.  J.,  in  Yeley  v.  Border,  from  "  We  are  all  of  opinion'* 
to  "carried  into  effect  "(a)) 

4,00  R-i  *^^  to  the  second  question,  it  should  be  obseryed  that  the  pa- 
rishioners were,  on  the  15th  of  July,  assembled  to  make  a  rate ; 
^QQn-y  ^^  other  words,  to  ascertain  *and  assess  the  amount  which  had 
-I  become  necessary  for  each  parishioner,  rateably  according  to  the 
annual  value  of  his  land,  to  contribute  in  order  to  raise  a  fund  adequate 
to  the  purposes  mentioned  in  the  notice.  A  rate  of  2«.  in  the  pound  was 
proposed  and  seconded.  The  majority  thereupon  refused  to  vote  upon 
that  question,  but,  under  colour  of  moving  an  amendment,  preferred  to 
express  their  sentiments  on  a  matter  inconsistent  with  the  objects  of  the 
meeting,  and  refused  to  concur  in  making  a  rate. 

(a)  "  We  are  all  of  opinion  that  the  obligation  hj  which  the  parishioners,  that  \b,  the  actual 
renidentfl  within,  or  the  ocenpien  of  lands  and  tenements  in,  erery  parish,  are  bound  to  repair 
the  body  of  the  parish  church  whenerer  necessary,  and  to  provide  all  things  essential  to  the  per- 
formance of  diTine  serrice  therein,  is  an  obligation  imposed  on  tiiem  by  the  common  law  of  the 
land.  That  snch  obligation  is  not  grounded  on  the  force  of  the  general  ecclesiastical  law  la 
manifest  from  this,  that,  by  the  anthority  of  all  the  writers  on  the  general  canon  law,  the  repair* 
of  the  whole  of  the  parish  eharch,  both  the  body  and  the  chancel,  fall  apon  the  rectors  or  ownere 
of  the  tithes,  except  that  by  costom,  in  some  countries,  part  falls  upon  the  parishioners.  [Von 
Espen,  Jus  Ecdesiastioum  Unirersum"  (Pars  IL  Sect.  11.  tit  L  cap.  VI.  rol.  2,  p.  635,  ed.  Loran.), 
*<  D*  ReparandU  BeduvU  /  Lyndwood,  p.  53,  note  &.]  Whereas  in  England,  to  use  the  words  of 
Johannes  de  Athon%  in  his  commentary  on  the  Legatine  Constitution  uf  Othobon"  (tit  J9e  dimi 
but  eeeltnarum  rejieiendia,  Lyndw.  Const  Leg.  p.  112,  Ox.  ed.)  "passed in  the  year  1268,  'By  the 
common  custom  of  England,  the  repair  of  the  nare  of  the  church,  in  which  the  lay  parishioners 
si^  falls  upon  the  parishioners  themselres ;  but  the  repair  of  the  chancel  falls  on  the  rector ;'  or, 
again,  according  to  Lyndwood,  p.  53,  'by  custom'  (that  is,  by  the  common  law)  'the  burthen  of 
repantion,  at  least  of  the  nave  of  the  church,  is  transferred  upon  the  parishioners.'  No  trace 
can  be  found  in  any  of  our  books  of  an  obligation  on  parishioners  to  repair  the  parish  ohurdiee 
throughout  the  whole  of  the  realm  less  wide  and  exteneiTC  than  this.  And,  as  to  the  antiquity 
uf  this  obligation,  the  case  cited  in  argument  from  the  Tear  Book,  44  Ed.  3,  fo.  18,  whilst  it 
ostablishes  the  fact  that  church  rates  were  made  by  the  parishioners  at  so  early  a  period  as  the 
year  1370,  does  at  the  same  time,  by  a  plea  therein  contained  of  a  custom  from  time  immemotinl 
within  the  particular  parish  to  levy  the  amount  of  the  rate  on  each  parishioner  by  distreai^ 
necessarily  carry  back  beyond  the  time  of  legal  memory  the  obligation  of  the  parishioners  to 
make  a  rate  upon  themselves  for  the  reparation  of  the  parish  church ;  and  such  a  custom,  exiatini^ 
beyond  the  time  of  legal  memory,  and  extending  over  the  whole  realm,  is  no  other  than  the  oom^ 
mon  law  of  England.  The  same  position  is  laid  down  by  Holt,  G.  J."  (Hawkins  v.  Rous,  Cnrth. 
360 ;  Holt,  130) ;  "  'By  the  civil  and  canon  law,'  he  says,  'the  parson  is  obliged  to  repair  the 
whole  church,  and  is  so  in  all  Christian  kingdoms  but  in  England ;  for  it  is  by  the  peculiar  Inw 
of  this  nation,  that  the  parishioners  are  charged  with  the  repairs  of  the  body  of  the  chnirh.'  In 
which,  however,  he  is  incorrect  in  limiting  the  custom  to  England,  as  it  extended  undoubtedly 
to  some  other  countries  in  Europe.  The  same  doctrine  is  laid  down  in  Ayllffe's  Parergon,  455»  a 
work  of  high  authority. 

"  Such  then  being  the  law  of  the  land,  it  follows,  as  a  necessary  oonsequence,  that  the  rvpnlr 
of  the  fabric  of  the  church  is  a  duty  which  the  parishioners  are  compellable  to  perform ;  not  a 
mere  voluntary  act,  which  they  may  perform,  or  decline,  at  their  own  discretion ;  that  the  law  is 
imperative  upon  them  absolutely,  that  they  do  repair  the  ohuroh ;  not  binding  on  them  inequli- 
fied  limited  manner  only,  that  they  may  repair  or  not,  as  they  think  fit ;  and  that,  where  it  ee 
happens  that  the  fabric  of  the  church  stands  in  need  of  repair,  the  only  question  upon  which  the 
parishioners,  when  convened  together  to  make  a  rate,  can  by  law  deliberate  and  determine  is,  not 
whether  they  will  repair  the  church  or  not  (for  upon  that  point  they  are  concluded  by  the  InwX 
but  how,  and  in  what  manner,  the  common  law  obligation,  so  binding  them,  may  be  best 
most  effectually,  and  at  the  same  time  most  convenientiy  and  fairly  between  themselves^ 
formed  and  carried  into  effect"    12  A.  A  B.  301—303. 
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The  paridhioners  had  assembled,  in  obedience  to  the  monition  of  a 
eonrt  <^  competent  jurisdiction,  for  the  purpose  of  making  a  rate.  The 
majority  of  that  assembly  refused  to  take  part  in  the  proceedings  necefr- 
tary  for  making  it.  They  did  not  say  that  the  church  did  not  want 
repair,  nor  that  2«.,  or  any  other  sum,  should  be  assessed :  but,  in  the 
making  of  a  rate,  refused  to  act  altogether.  If  the  recusant  parties  had 
not  attended  the  vestry,  the  parishionera  who  did  attend  would  have 
been  competent  to  make  the  rate.  Their  '''refusal  to  act  for  the  t-^qo't 
purpose  for  which  alone  the  meeting  had  been  convened  appears  ^ 
to  me  to  be  equivalent  to  a  refusal  to  attend. 

The  form  of  the  pleadings  invited  a  doubt  whether  they  averred,  with 
Buf&cient  distinctness,  that  the  parishioners  constituting  the  minority  on 
the  pretended  amendment  voted  for  the  rate.  But  I  think  that,  by  a 
fair  construction  of  the  context,(a)  the  word  ^*  others"  must  be  referred 
to  the  majority  who  had  concurred  in  that  amendment,  and  be  taken  to 
mean  others  than  those  constituting  that  majority. 

Upon  the  whole,  therefore,  t  am  of  opinion  that  the  plaintiff  was  liable 
to  the  rate ;  that  the  rate  was  properly  made ;  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  aflBrmed. 

Ckesswbll,  J.     This  was  a  proceeding  in  prohibition.     The  plaintiff 
declared  that  the  now  defendants  caused  a  citation  to  be  issued  against 
the  plaintiff',  to  appear  in  the  Consistorial  Court  of  London,  on,  &c.,  to 
answer  the  now  defendants,  described  as  churchwardens  of  the  parish  of 
Braintree,  in  the  county  of  Essex  and  diocese  of  London,  in  a  cause  of 
subtraction  of  church-rate.     That,  in  pursuance  of  and  in  obedience  to 
the  citation,  the  now  plaintiff  appeared  in  the  Consistorial  Court ;  where- 
opon  the  proctor  for  defendants,  as  such  churchwardens,  prayed  Dr. 
Lnshington,  then  being  the  Official  Principal  of  the  said  Court,  to  admit 
to  proof  a  certain  libel,  containing,  amongst  other  things,  certain  allega- 
tions and  propositions  by  way  of  complaint  against  the  now  plaintiff,  that 
is  to  say :  That  the  parish  church  of  the  parish  of  Braintree  had  been 
for  a  long  time  past,  *and  then  was,  in  a  dilapidated  state  and  in  r^toog 
urgent  need  of  repair ;  and  that  no  rate  for  the  repair  thereof  *- 
had  been  granted  or  collected  since  March,  1834 ;  and  that  the  majority 
of  the  parishioners  had,  from  time  to  time,  to  wit,  in  several  vestry 
meetings  held  respectively  22d  March,  18S4,  8th  December,  1886,  and 
2d  Jane,  1837,  and  on  a  later  occasion,  as  was  afterwards  in  the  said 
libel  more  particularly  pleaded,  refused  to  grant  or  make  a  rate,  proposed 
by  the  churchwardens  in  vestry  legally  assembled,  for  the  repair  of  the 
said  church  and  for  providing  necessaries  for  the  decent  celebration  of 
divine  service  therein :  that,  after  a  rate  on  the  said  2d  day  of  June, 
1837,  had  been  so  refused,  the  churchwardens,  on,  fcc,  when  the  parish- 
ioners were  not  in  vestry  assembled,  made  a  rate,  and  afterwards  pro- 

(a)  Stftted  at  length,  p.  ZAl,  post 
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ceeded  to  enforce  it,  bat  was  stopped  by  a  writ  of  prohibition: (a)  that 
afterwards,  on  18th  Maj,  1841,  at  a  vestry  legally  assembled  for  the 
purpose  of  making  and  granting  a  rate  for  the  necessary  repairs  of  the 
church,  &c.,  the  majority  of  the  parishioners  then  and  there  assembled 
refused,  when  thereunto  required,  to  make  such  rate,  notwithstanding 
that  the  said  church  still  continued  in  urgent  need  of  repair :  that  the 
churchwardens  had  no  funds  in  hand  to  effect  the  same;  and  that  a 
survey  and  estimate  of  the  said  repairs  necessary  and  requisite  to 
be  done,  and  also  an  estimate  of  the  necessary  expenses  incident 
to  the  office  of  churchwarden  in  and  for  the  said  parish  for  the 
current  year,  were  submitted  to  the  parishioners  then  and  there 
assembled:  that,  on  the  11th  June,  1841,  a  decree  issued,  under 
the  seal  of  the  Consistorial  Court,  at  the  instance  of  the  Reverend 
4,000-1  *Bemard  Scale,  the  vicar,  against  the  now  defendants,  as  church- 
wardens,  in  special,  and  the  parishioners  of  the  said  parish  in 
general,  citing  them  to  appear  on,  &c.,  to  show  cause  why  a  monition  should 
not  issue  against  them,  the  churchwardens,  to  take  the  necessary  steps 
for  putting  the  said  parish  church  in  repair,  and  for  providing  necessaries 
for  the  decent  celebration  of  divine  service  therein,  and,  among  other 
things,  to  call,  by  giving  due  notice  thereof  according  to  law,  a  vestry 
for  a  certain  day  and  at  a  certain  place  and  hour  to  be  specified  in  such 
monition,  for  the  purpose  of  making  a  rate  for  and  towards  the  neces- 
sary repair  of  the  said  church,  &c. ;  and  against  the  said  parishioners,  to 
meet  in  vestry  to  be  holdec  in  pursuance  of  such  notice  on  the  day,  &c., 
to  be  specified  in  the  said  monition,  and  then  and  there  to  make  a  rate 
for  and  towards  the  purposes  aforesaid ;  and  intimating  to  the  parties 
cited,  that,  if  they,  or  either  of  them,  lid  not  appear  on  the  day  and  at 
the  time  and  place  aforesaid,  or,  appearing,  did  not  show  good  and  suffi- 
cient cause  concludent  in  law  to  the  contrary,  the  Vicar  General  and 
Official  Principal  aforesaid  did  intend,  and  would  proceed,  to  decree  such 
monition  as  aforesaid  against  the  said  now  defendants  and  the  said  parish- 
ioners of  the  said  parish :  that  the  said  decree  was  duly  executed  and 
returned  into  Court :  that  an  appearance  thereto  was  given  by  the  now 
defendants ;  but,  no  appearance  having  been  given  thereto  by  the  parish- 
ioners, the  certificate  was  continued  to  the  next  Court,  when,  in  pain  of 
the  parishioners  thrice  called  and  not  appearing,  the  Vicar  General  and 
Official  Principal  decreed  a  monition  to  issue  against  the  now  defendants 
and  the  parishioners  of  Braintree,  to  the  tenor  and  effect  of  the  said 
^oACTi  decree;  and  that  the  *said  monition  accordingly  issued,  and  was 
^  duly  served  and  returned  into  Court.  And  further  alleging  that, 
the  said  church  still  continuing  in  urgent  need  of  repair,  and  the  said 
churchwardens  having  no  funds  in  hand  to  effect  such  repairs,  they  the 
said  churchwardens  and  divers  of  the  most  substantial  and  others  of  the 
parishioners  and  inhabitants,  ratepayers,  did,  on,  &c.,  meet  together  it) 

(a)  Border  v,  Yelej,  12  A.  A  E.  233 :  Yeley  v.  Burder,  12  A.  A  E.  285. 
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yestry  in  the  vestry  room  of  the  said  parish,  pursuant  to  public  notice 
preTiously  and  duly  given  according  to  law,  &c. :  that,  the  vicar  being 
present  and  taking  the  chair,  the  aforesaid  monition  and  the  notice  con- 
yeniDg  the  said  vestry  were  read ;  and  the  now  defendants,  as  church- 
wardens, did  produce  and  exhibit  to  the  said  meeting  a  survey  and 
estimate,  which,  it  was  alleged  in  the  said  libel,  had  been  recently  made 
by  a  person  of  competent  skill  and  experience,  of  the  repairs  necessary 
to  be  immediately  done  to  the  said  church,  and  of  the  expenses  thereof; 
which  expenses  were  computed  to  amount  to  7182.,  &c. ;  that  they  pro- 
duced and  exhibited  an  estimate  of  other  necessary  and  lawful  expenses 
incident  to  the  execution  of  their  office  for  the  current  year,  amounting 
to  20L  6s, :  that  the  necessity  for  such  repairs  was  not  disputed  nor  denied 
by  any  of  the  persons  present  at  the  said  meeting,  nor  was  any  objection 
made  by  any  of  such  persons  to  the  amount  of  such  estimates,  or  either 
of  them :  that,  the  parishioners  still  continuing  in  vestry  assembled,  the 
now  defendant,  Augustus  Charles  Yeley,  as  one  of  the  churchwardens, 
proposed  that  a  rate  or  assessment  of  2«.  in  the  pound  should  be  made ; 
that  the  said  motion  was  seconded  by  Richard  Lacey,  in  the  said  libel 
described  as  a  parishioner  and  inhabitant  ratepayer:  that  thereupon  an 
amendment  was  moved  by  ^Samuel  Courtauld,  in  the  said  libel  r*Q4;| 
described  as  an  inhabitant  and  occupier  of  rateable  premises  in  '^ 
the  said  parish,  and  seconded  by  Edward  George  Craig,  in  the  words  or 
to  the  effect  following  (hb  Lordship  here  read  the  proposed  amendment, 
for  which  see  p.  332,  anti) :  that  a  show  of  hands  was  thereupon  taken ; 
and  a  hurge  majority  were  in  favour  of  the  amendment,  which  was  there- 
upon declared  to  be  carried :  that,  immediately  afterwards,  and  while  the 
said  parishioners  still  continued  in  vestry  assembled,  the  question  was 
then  and  there  put,  whether  any  other  amendment  was  proposed  or  any 
other  proposition  as  to  the  amount  of  rate  was  made :  that  no  affirm- 
ative answer  was  returned  to  such  question,  nor  was  any  other  motion 
or  proposition  made  for  or  towards  discharging  the  obligation,  cast  by 
law  and  the  custom  of  the  realm  upon  the  said  parishioners,  of  repairing 
their  parish  church,  &c. :  that,  the  majority  of  the  said  vestry  having, 
by  the  acts  and  means  aforesaid,  refused  to  furnish  the  churchwardens  of 
the  said  parish  with  the  necessary  funds  as  aforesaid,  the  now  defendants, 
the  churchwardens  aforesaid,  and  others  of  the  ratepayers  and  parish- 
ioners of  the  said  parish,  then  and  there  present  in  vestry,  &c.,  did,  in 
obedience  to  the  aforesaid  monition,  and  in  discharge  of  the  aforesaid 
obligation  cast  upon  them  and  the  other  parishioners  of  the  parish  by 
the  law  and  custom  of  this  realm,  at  the  said  meeting,  and  while  the 
parishioners  so  continued  as  aforesaid  in  vestry  assembled,  rate  and  tax 
all  and  every  the  inhabitants,  parishioners  of  the  said  parish  liable  to 
contribute  to  a  church-rate,  for  and  towards  the  necessary  repairs  of  the 
■aid  church,  &c. ;  and  that,  accordingly,  a  rate  of  2«.  in  the  pound  waa 
VOL,  XII.— 26 
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*3421  ^^^^  ^^^  there  produced,  '''made  and  signed  by  the  said  vicar  a&d 
churchwardens,  and  others  of  the  parishioners  and  ratepayers, 
then  and  there  present :  which  said  rate  was  duly  confirmed  and  allowed, 
&c.  And  the  now  plaintiff  further  says  that,  upon  the  defendants  pray- 
ing that  the  said  libel  might  be  admitted  to  proof,  the  proctor  for  the  now 
plaintiff,  by  his  counsel  in  that  behalf,  opposed  the  admittmg  the  same  to 
proof,  insisting  that  the  said  pretended  rate  was  made  and  attempted  to 
be  imposed  and  enforced  without  any  lawful  or  competent  authority,  and 
that  the  GonsistoriaJ  Court  had  not  any  jurisdiction  over  the  said  pre- 
tended rate,  or  any  power  or  authority  to  admit  the  said  libel  to  proof, 
or  to  enforce  payment  of  the  said  pretended  rate.  That  the  Vicar  Gene- 
ral rejected  the  libel.  The  declaration  then  stated  proceedings,  on  appeal, 
of  the  Court  of  Arches ;  that  Sir  H.  Jenner  Fust,  the  Official  Principal 
of  that  Court,  reversed  the  decree  of  the  Consistorial  Court,  retained  the 
cause,  and  admitted  the  libel  to  proof.  The  declaration  then  averred 
that  the  said  pretended  rate  was  and  is  altogether  void,  concluding 
with  a  verification,  and  praying  a  prohibition.  (General  demurrer ;  and 
joinder. 

The  demurrer  was  fully  argued  in  the  Court  of  Queen's  Bench ;  and, 
after  consideration,  judgment  in  favour  of  the  defendants  was  given  in 
February,  1847.(a)  The  judgment  so  given  was  brought  before  tlus 
Court  by  writ  of  errror,  and  very  fully  argued  in  the  months  of  June 
and  November,  1848. 

The  decision  of  the  Court  of  Queen's  Bench  proceeded  on  the  ground 
that  the  majority  at  the  vestry,  who  declared  by  the  amendment  that 
they  would  make  no  rate,  were  to  be  considered  as  throwing  away  their 
*3431  ^^^^  9  ^^^  ^^^^  ^^^  majority  of  those  who  remained,  "^willing  to 
make  a  rate,  had  power  to  do  so.  It  was  suggested,  during  the 
argument  before  us,  that  the  language  of  the  record  did  not  raise  that 
question ;  for  that  the  libel,  exhibited  in  the  Ecclesiastical  Court,  did  not 
aver  that  the  rate  was  made  by  such  majority.  It  would  have  been  unfor- 
tunate if  by  any  such  technical  difficulty  the  Court  had  been  prevented 
from  giving  its  opinion  upon  the  main  and  important  question  in  the  case. 
But  I  think  that  this  objection  cannot  have  that  effect.  It  is  quite  con- 
sistent with  the  language  of  the  libel  (which  is  a  pleading  in  the  Eccle- 
siastical Court,  not  in  this)  that  the  rate  was  made  by  a  majority  of  those 
who  were  willing  to  obey  the  monition ;  and  no  such  objection  was  made 
in  the  Ecclesiastical  Court.  The  language  may  be  that  in  which  a  valid 
rate  is  described  in  pleadings  in  that  Court ;  and  we  are  not  to  scan  it  as 
if  the  objection  were  raised  upon  a  special  demurrer.  It  seems  sufficient 
to  me,  that  it  may  describe  a  rate  made  by  a  majority.  If  the  plaintiff 
in  error  had  meant  to  insist  in  the  Ecclesiastical  Court  that  the  rate  was 
not  made  by  a  majority  of  those  who  did  not  refuse  to  make  a  rate,  he 
might  have  pleaded  it  there. 

(a)  Qocling  v.  Yeley,  7  Q.  B.  408. 
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I  proceed,  therefore,  to  the  consideration  of  the  main  question  in  tho 
ease:  and,  in  so  doing,  the  facts  alleged  in  the  libel  must  be  taken  to  be 
true :  viz.  that  the  parish  church  of  Braintree  was  in  urgent  need  of 
repair;  that  the  churchwardens  had  no  funds  in  hand  to  defray  the 
expense  of  the  necessary  repairs ;  that  the  parishioners  had  refused  to 
make  a  rate  for  that  purpose ;  that,  at  the  instance  of  the  yicar,  a  decree 
had  issued  from  the  Conaistorial  Court  of  London,  citing  the  churchward- 
ens and  parishioners  to  ^appear  and  show  cause  why  a  monition  ri^QAA 
Bhonld  not  issue  commanding  the  churchwardens  to  procure  an  ^ 
estimate  of  the  expense  of  the  necessary  repairs  and  to  call  a  vestry  for 
the  purpose  of  making  a  church  rate,  and  the  parishioners  to  meet  at 
such  vestry  and  make  a  rate  for  the  purpose  of  providing  funds  to  do 
such  repairs ;  that  a  monition  afterwards  issued  accordingly ;  that  a  ves- 
try was  duly  called,  and  many  parishioners  attended ;  that  the  estimate 
was  laid  before  the  vestry,  and  its  correctness  not  disputed ;  that  a  rate 
of  2t.  in  the  pound  was  proposed ;  and  that,  by  way  of  amendment,  a 
majority  of  the  inhabitants  present  passed  a  resolution  in  the  terms  set 
oat  in  the  libel ;  that,  in  answer  to  a  question  put  by  the  chairman,  no 
other  proposal  was  made ;  and  that  thereupon  those  who  were  willing  to 
make  a  rate  did  make  a  rate  of  2$.  in  the  pound.     There  was  a  good 
deal  of  argument  at  the  bar  as  to  what  was  the  effect  of  that  which  was 
done  at  the  vestry,  and  whether  the  proper  mode  of  putting  the  questions 
to  the  vestry  had  been  pursued ;  and  reference  was  made  to  the  course 
of  proceeding  in  Parliament.     I  am  not  aware  that  any  particular  form 
of  proceeding  is  prescribed  by  law  for  vestry  meetings.     The  substance 
of  the  thing  is  perfectly  apparent.     A  rate  of  2«.  in  the  pound  was  pro- 
posed :  the  majority  present  did  not  object  to  the  .rate  on  account  of  its 
amount ;  nor  did  they  deny  that  it  was  necessary  to  defray  the  expense 
of  the  repairs ;  they  did  not  object  to  that  rate  in  particular,  but  passed 
a  resoljition  that  in  their  judgment  they  ought  to  refuse,  and  that  they 
did  refuse,  to  make  a  rate.     It  would  have  been  an  idle  ceremony  to  ask 
them' any  further  question  about  the  rate  originally  proposed.  '^'No  r^to^e 
one  else  proposed  any  other  rate ;  and  those  who  were  willing  to  '- 
make  any  rate  adopted  the  original  proposal.     Surely  it  would  be  some- 
thing like  a  subterfuge  to  attempt  to  escape  from  the  consideration  of  the 
mam  question  by  contending  that,  in  point  of  form,  the  parties  in  vestry 
assembled  had  not  been  duly  asked  to  vote  with  regard  to  the  making  of 
this  rate.     I  therefore  think  we  are  bound  to  treat  the  case  as  free  from 
technical  diflBculties. 

It  may  now  be  assumed  as  undoubted  that,  by  the  common  law  of  this 
country ,(a)  the  inhabitants  of  a  paVish  are  bound  to  bear  the  expense  of 

(a)  In  argument,  m  to  the  ancient  opinions  respecting  the  mode  of  enforeinif  thig  obligation, 
the  foUowing  antborities,  besides  those  mentioned  in  the  judgment,  were  referred  to :  2  Bao.  Abr. 
T7  {ed.  7),  Ut.  ChurckwardeM  (C)j  4  Vin.  Abr.  627,  Ut.  Ohurehwardent  (A.  2)  pi.  10;  Com.  Dig. 
Mt^ue  (Q  2);  Wood's  Inst.  B.  t  eh.  7,  p.  91,  (ed.  1772) ;  White  ».  Beard,  2  Curt  Bco.  Rep.  480 
Report  of  Commissioners  on  Boelesiastioal  Courts,  p.  120  (8to.  ed.  1832). 
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keeping  the  parish  church  in  repair.  That  was  for  a  considerable  time 
disputed :  but,  daring  the  many  discussions  that  this  question  has  under- 
gone, the  subject  was  much  investigated ;  and  since  ^be  judgment  deli- 
vered by  TiNDAL,  G.  J.,  in  Yeley  v.  Burder,  12  A.  k  E.  300,  where  the 
authorities  are  collected,  the  point  has  never  been  disputed.  It  appears 
also  to  be  clear  that  the  liability  of  inhabitants  and  occupiers  of  lands  to 
be  rated  for  the  repairs  of  parish  churches  has  existed  from  time  imme- 
morial, and  is  part  of  the  common  law  of  the  land.  And  The  Ancient 
Laws  of  England,  lately  published  by  order  of  his  late  Majesty  William 
the  Fourth,(a)  show  that  such  was  the  law  before  the  Conquest. 
^oAf^-y       '^^ Again :  it  cannot  be  disputed  that  churchwardens  are  the  offi- 

^  cers  whose  duty  it  is  to  take  care  that  the  parish  church  is  in 
repair.  And,  in  the  judgment  before  referred  to,  Tindal,  G.  J.,  says 
(12  A.  k  E.  310),  '^  Now,  upon  the  construction  of  this  statute"  (4  stat. 
13  Ed.  1,  Circumspecte  agatU)  ^^  no  doubt  has  ever  been  raised  or  can 
exist,  but  that  the  spiritual  court  has  power  and  jurisdiction,  by  ecclesi- 
astical censures,  to  compel  the  churchwardens  to  perform  their  duty  in  re- 
lation to  the  repairs  of  the  church ;  to  compel  the  parishioners  to  perform 
their  duty  in  providing  the  means  to  make  such  repairs ;  and,  after  a  legal 
rate  has  been  imposed,  to  compel  each  individual  to  contribute  the  sum  as- 
sessed upon  him."  A  collection  of  precedents  lately  published  by  Arch- 
deacon Hale  (i)  shows  clearly  what  has  been  the  course  of  proceeding  in 
such  cases  for  three  centuries.  If  a  church  is  presented  as  out  of  repair, 
the  churchwardens  are  cited  to  show  why  they  should  not  be  monished  to 
repair.  (See  Lord  Maynard  v.  Brand,  3  Phill.  Ecc.  Bep.  501.)  If  they 
appear  and  state  that  they  have  no  funds,  and  ihat  the  parishioners  have 
refused  to  make  a  rate,  the  churchwardens  are  monished  to  call  a  vestry 
and  procure  an  estimate,  and  the  parishioners  are  ordered  to  assemble  in 
vestry  and  make  a  rate.  The  churchwardens  are  invariably  the  persons 
ordered  to  do  the  repairs :  and  the  only  mode  ever  pointed  out  for/aising 
money  to  pay  for  them  is  by  a  rate.  Nor  do  I  find  any  trace  of  any 
other  mode  in  which  parishioners  can  be  compelled  to  contribute  to  the 
repairs  of  their  church.  The  Ecclesiastical  Gourt  may  order  a  rate  to 
*<U7l  ^®  ™«^de ;  but  there  is  no  authority  for  saying  it  can  *order  the 

-*  parishioners  to  raise  a  fund  in  any  other  way,  or  to  contribute  in 
any  other  way  to  the  repairs  of  the  church.  It  is,  perhaps,  unnecessary 
to  inquire  whether  an  offer  on  the  part  of  some  of  the  parishioners  to 
repair,  one  doing  one  part  of  the  work,  and  one  another,  would  deprive 
the  Ecclesiastical  Gourt  of  the  power  to  order  a  rate  to  be  made ;  for 
here  there  was  no  such  offer.  And  the  question  is,  whether,  the  church 
being  out  of  repair  and  the  churchwardens  without  funds,  and  the  parish- 
ioners neglecting  to  appear  to  the  citation,  the  monition  to  make  a  rate 
was  a  lawful  order  which  the  parishioners  were  bound  to  obey. 

(a)  Ancient  Laws  and  Institates  of  England.  Printed  nnder  the'direetion  of  the  CommiuiooeiB 
of  PabUe  Records,  1840,  Ac.  Laws  of  Gnat  (secular),  IzW.,  roL  i.  p.  410 ;  roL  iL  p.  540,  td.  Sro^ 
I  MO. 

0)  Preeedenti  in  ousef  of  offioe  against  ohnrohwardens  and  others,  1841. 


12  ADOLPHUS  &  ELLIS.   N.  S.  847 


There  are  sereral  authorities  for  saying  that  parishioners  are  a  corpo- 
ration for  some  purposes ;  and  the  majority  may  without  a  custom,  make 
by-laws  to  bind  the  minority,  ex.  gr.y  for  the  repairs  of  the  parish  church, 
for  the  repairs  of  a  highway,  sea  wall,  &c.  But  the  only  by-law  of  which 
there  is  any  trace  is  a  by-law  to  raise  money  to  be  applied  in  repairing ; 
and  I  apprehend  that  a  by-law  that  the  repairs  should  be  done  part  by 
\  A.  and  part  by  B.,  or  that  A.  should  contribute  certain  materials  and  B. 
certain  other  materials,  would  be  unreasonable  and  void,  as  being  a  con- 
trarention  of  the  common  law,  which  imposes  upon  the  churchwardens 
the  duty  of  keeping  the  church  in  repair,  and  of  course,  therefore,  gives 
them  the  control  over  the  repairs  that  are  done.  The  case  of  Methold 
9.  Winne,  1  Roll.  Abr.  893,  tit.  Churchwardens  (A.)  pi.  8,(a)  which  has 
been  supposed  to  be  an  authority  to  the  contrary,  merely  decided  that 
ehnrchwardens  may^  by  the  assent  of  the  parishioners,  dispose  of  things 
belonging  to  the  church,  and  that  such  ^disposal  is  a  good  answer  v^oaq 
to  a  writ  of  account  brought  against  them  by  their  successors,  and, 
if  the  parishioners  agree  that  the  churchwardens  shall  keep  the  proceeds 
of  snch  sale  in  satisfaction  of  money  due  to  them  for  the  expense  of 
repairs  done  to  the  church,  it  is  a  valid  agreement.  It  is,  therefore,  far 
short  of  an  authority  for  saying  that  the  majority  of  the  parishioners 
have  a  right  to  resolve  that  the  repairs  shall  be  done  in  any  manner  that 
they  please.  The  other  cases  collected  under  the  same  title  in  Belle's 
Abridgment  show  that  Methold  v,  Winne  was  a  case  where  the  church- 
wardens were  permitted  to  raise  money  in  the  particular  manner  there 
mentioned,  not  that  they  were  bound  to  do  so.  Moreover,  the  precedents 
of  proceedings  in  the  Consistory  Court  of  London,  and  in  the  Courts  of 
the  Archdeacons  of  St.  Alban's,  Middlesex,  before  referred  to  (ant^,  p. 
346),  show  that  disobedience  to  a  monition  to  make  a  rate  has  been  fre- 
quently punished  by  interdict.  The  cases  in  which  it  has  been  said  that 
a  church  rate  ought  to  be  made  by  a  majority  of  the  parishioners  assem- 
bled in  vestry  never  point  at  any  other  mode  of  providing  for  repairs :  and 
it  was  never  suggested  in  any  of  them  that  the  vestry  should  be  called 
for  any  other  purpose  than  that  of  receiving  an  estimate,  or  evidences  of 
the  expense  to  be  incurred,  and  of  making  a  rate.  In  several  such  cases 
it  is  said  that  the  bishop  cannot  tax,  nor  can  the  Spiritual  Court,  but  the 
inhabitants  may  make  a  by-law:  but  the  context  shows  that  the  by-law 
referred  to  is  a  by-law  to  raise  the  money  by  an  equal  rate. 

If,  then,  the  church  being  out  of  repair,  and  the  churchwardens  without 
funds,  it  was  a  lawful  order  of  *the  Ecclesiastical  Court  that  the  r*34g 
parishioners,  upon  due  notice,  meet,  and  make  a  rate,  and  the 
refusal  to  do  so  was  punishable  by  the  Ecclesiastical  Court,  such  refusal 
must  be  deemed  an  unlawful  act.  It  may  be  that  an  interdict  is  now, 
as  a  punishment,  wholly  inoperative;  that  does  not  make  the  refusal  to 
obey  the  monition  less  unlawful. 

(a)  Sm  &  C.  1  BoU.  Abr.  121,  tit  Aowmpi  (L)  pL  9. 
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If  that  be  so^  can  it  be  maintained  that  any  number  of  the  parishioners 
can  compel  the  rest  to  do  an  unlawful  act,  or  prevent  their  doicg  a  lawful 
one  ?  In  this  case,  the  majority  refused  to  make  a  rate.  Could  they, 
by  so  doing,  compel  the  rest  to  refuse  also  ?  Could  they,  by  attending 
the  meeting  and  there  refusing  to  do  the  act,  acquire  any  more  authority 
oyer  their  fellow  parishioners  than  if  they  refused,  being  absent,  and  gave 
a  written  or  other  notice  of  that  refusal  ?  The  majority  who  passed  theii 
resolution  did  not  vote  against  any  particular  rate,  but  against  all  rates, 
and  absolutely  refused  to  make  any  rate,  and  signified  their  refusal  by 
that  resolution.  It  is  very  like  the  case  of  a  corporate  meeting,  sum- 
moned to  elect  aldermen  or  any  other  officers ;  a  majority  protest  against 
any  election,  and  will  not  join  in  it :  they  cannot  so  stop  the  proceeding ; 
and  the  minority  may  elect.  Suppose  tiie  case  of  a  mandamus  to  electa 
a  day  appointed,  and  the  meeting  held ;  and  then  a  majority  pass  a  reso- 
lution that  the  writ  shall  not  be  obeyed,  and  that  they  will  not  proceed 
to  elect.  The  minority  proceeding  to  elect  have  by  law  authority  to  do 
80.  Oldknow  v.  Wainwright,(a)  is  an  authority  to  that  effect,  where  the 
meeting  to  elect  was  not  assembled  in  obedience  to  a  writ  of  mandamus, 
^orA-i  and  therefore  the  parties  protesting  *and  refusing  to  elect  were 
-'  not  guilty  of  disobeying  a  lawful  mandate.  It  is  therefore  a  very 
strong  authority  for  saying  that,  where  a  meeting  of  a  corporate  or  quasi 
corporate  body  is  assembled  for  the  performance  of  a  particular  duty,  the 
majority  of  that  meeting  cannot  prevent  the  performance  of  that  duty  by 
voting  or  resolving  that  it  shall  not  be  done ;  and,  if  they  take  no  part 
in  doing  it,  the  others  may  do  it  without  them.  If,  in  the  present  case, 
the  resolution  of  the  majority  had  been  in  terms,  ^^  that,  having  attended 
the  meeting  of  the  inhabitants  in  obedience  to  the  monition,  they  would 
not  join  in  making  a  rate,"  would  that  have  prevented  the  rest  from  doing 
it  ?  Would  they  not  have  thrown  away  their  voices  ?  And  can  they 
acquire  any  greater  power  by  resolving,  not  only  that  they  will  not  do 
the  act  prescribed,  but  that  nobody  else  shall. 

The  argument  urged  against  this  is,  that  the  vestry  is  a  deliberative  body, 
and  not  an  elective  one,  and  that  their  votes  cannot  be  thrown  away. 
But  I  say  the  parishioners  in  vestry  were  a  deliberative  body  for  the  pur- 
pose of  deciding  how  they  would  do  that  which  the  law  required  them  to 
do,  and  not  a  deliberative  body  as  to  whether  they  would  obey  the  law  or 
not.  They  were  not  assembled  in  vestry  for  that  purpose.  And  as,  in 
voting  that  what  the  law  required  should  not  be  done,  they  were  not 
doing  an  act  within  their  province,  their  vote  would  not  bind  the  vestry. 
No  one  can  by  his  vote  bind  another  to  break  the  law.  If  then  the 
minority  were  not  thereby  bound,  what  was  to  be  done  ?  The  majority 
would  not  join  in  doing  the  act ;  the  minority  were  not  bound  to  leave  it 
undone.     They,  therefore,  who  would  not  do  it  must  be  considered  M 

(a)  Or  Bex  v.  Foxerof^  3  Burr.  1017,  S.  C.  1  W.  Bl.  229. 
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attending,  bat  not  taking  any  part  in  the  proper  ^business  of  the  r^eoe-i 
meeting :  and  the  act  of  the  rest  was  binding  as  if  the  others  had  ^ 
been  absent 

If  there  were  any  direct  authority  opposed  to  this  view  of  the  subject, 
and  none  to  support  it,  I  should  feel  bound  to  yield  my  own  opinion  to  that 
of  my  predecessors ;  but,  upon  a  careful  examination  of  the  various  books 
referr^  to,  I  do  not  find  that  I  am  so  fettered. 

I  will  first  examine  those  which  are  relied  on  by  the  plaintiff  in  error ; 
and,  in  so  doing,  will  distinguish  between  that  which  is  affirmed,  and  that 
which  is  denied  by  them ;  which  is  necessary,  in  order  to  see  how  far 
they  bear  upon  a  case  circumstanced  as  the  present  appears  by  the  record 
to  be.  Jeffrey's  Case,  5  Rep.  66  i,  67  i,  affirms  that,  for  the  repair  of 
the  parish  church,  the  churchwardens  and  greater  part  of  the  inhabitants 
(on  a  general  warning),  met  together,  may  make  a  tax  by  their  law. 
Notbmg  is  in  terms  negatived  by  that  decision.  Rogers  v.  Davenant,  1 
Mod.  194,(a)  26  k  27  C.  2,  affirmed  that  *'  the  Spiritual  Court  may  com- 
pel parishioners  to  repair  their  parish  church  if  it  be  out  of  repair,  and 
may  excommunicate  every  one  of  them  till  it  be  repaired;  and  those 
that  are  willing  to  contribute  must  be  absolved,  till  the  greater  part  of 
them  agree  to  assess  a  tax."  Upon  this  part  of  the  case  it  may  be 
observed  that  such  absolution  would  afford  no  redress  to  those  who  wish 
to  resort  to  church,  and  cannot  on  account  of  its  dilapidated  condition. 
It  then  proceeds  to  negative  the  power  of  the  Court  to  assess  the  parish- 
ioners. The  three  puisne  judges  agree  that  the  churchwardens  cannot 
impose  a  tax,  but  the  greater  part  of  the  parish  can  make  a  by- 
hiw.  Nothing  is  said  as  to  who  may  or  may  not  be  considered  as  the 
^greater  part  of  the  parish.  The  same  case  is  again  reported  in  p^qeo 
the  first  Modem  Reports,(a)  29  Car.  2.  And  there  the  Court  •-  ^ 
said,  <'  If  a  church  is  in  decay,  the  Bishop's  Court  must  proceed  against 
the  whole  parish  to  have  it  repaired ;  for  they  cannot  rate  any  particular 
person  towards  the  repair  of  it»  But  the  churchwardens  must  summon 
the  parish;"  *^and  the  major  part  of  them  that  appear  may  bind  the 
parish  :"  a  position  which  is  equally  admitted  to  be  the  law  by  both  parties 
in  this  contest.  In  the  same  term,  the  case  of  St.  Mary  Magdalen  Ber- 
mondsey  Church  in  Southwark,  2  Mod.  222,  was  decided  (I  apprehend  in 
the  Exchequer  Chamber,  although  said  to  be  in  the  Exchequer) ;  and  it  was 
the  opinion  of  the  whole  Court  that,  ^'  if  a  church  be  so  much  out  of  repair," 
that  it  is  necessary  to  pull  it  down,  '^  in  such  case,  upon  a  general  warn 
ing  or  notice  given  to  the  parishioners,"  '^  the  major  part  of  the  parish- 
ioners then  present,  and  meeting  according  to  such  notice,  may  make 
a  rate  for  the  pulling  down  of  the  church  to  the  ground,  and  building 
of  it  upon  the  old  foundation."  The  Court  there  held,  in  the  negative, 
that  ^^the  bishop  or  his  chancellor  cannot  set  a  rate  upon  a  pariah, 

(a)  See  S.  C.  2  Mod.  8. 

(6)  Bogen  r.  D»Teiumt»  1  Mod.  2S8,  Baster  Term,  29  Car.  2. 
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but  it  must  be  done  by  the  parishioners  themselyes;  and  so  NoBTfi, 
Chief  Justice,  said,  that  it  had  been  lately  ruled  in  the  Common  Pleas  :*' 
(referring  no  doubt  to  Rogera  v.  Davenant  as  reported  in  1  Mod.  194). 
In  Wajte  v.  German,  2  Show.  141,  C.  P.,  32  C.  2,  prohibition  was 
moved  for  in  case  of  a  rate  said  to  have  been  made  for  repairing  the  church 
of  St.  Clement  Danes,  and  suggesting  that  it  was  for  rebuilding  the  church 
larger  than  it  had  been  before.  It  was  also  argued  that  the  libel  did 
^Qf-nn  *^^^  ^7  ^^^^  ^^^  ^^0  ^^  made  by  the  major  part  of  the  parish- 

^  ioners :  to  which  North,  C.  J.,  answered :  ^'  It  is  said  that  the 
parish  or  some  of  them  did  ^rightfully  make  the  tax,'  and  can  that  be 
understood  otherwise  than  of  '  the  major  part :'  and  if  but  forty  of  the 
parish  appear,  the  major  part  may  tax  the  whole  parish."  This  again  is 
only  affirmative  :  and  in  all  these  cases  prohibition  was  refused,  and  the 
rate  supported.  The  point  decided,  therefore,  was  that  a  rate  made  by 
the  majority  of  the  parishioners  assembled  after  notice  by  the  church- 
wardens was  good ;  the  dicta  found  in  them,  denying  authority,  are  that 
neither  the  Bishop's  Court,  nor  the  bishop  or  his  chancellor,  nor  com- 
missioners appointed  for  the  purpose,  can  make  a  church  rate.  In  Pierce 
V.  Prouse  (reported  with  some  variation  in  the  names  in  several  books, 
1  Saikeld,  1  Lord  Raymond,  Holt,  and  Carthew :  (a)  but  in  substance 
they  all  agree)  the  ^te  irsa  he)*'  t»d  •  *mj<1  «  nrohibition  was  granted. 
The  rate  there  was  said  to  have  been  assessed  bj  ^he  ^hurt^hwardens  Ip 
custom  for  repair  of  the  church  chancel  as  well  as  nave.  It  was  resolved 
that  the  parishioners,  and  not  the  churchwardens,  should  make  it; 
secondly,  that  it  should  have  been  for  the  nave  and  not  for  the  nave 
and  chancel.  It  appears,  therefore,  that  the  churchwardens  claimed  to 
make  a  rate  by  custom,  and  that  the  parishioners  were  never  summoned 
to  meet  about  it.  And  the  Court  negatived  the  existence  of  such  power. 
The  same  was  ruled  in  Roberts's  Case,  Hetley,  61.  All  the  authorities 
^^    -  a;gree  that  such  a  rate  is  bad.     *The  second  objection  also  was 

•^  clearly  fatal  to  it.     In  Comb.  344,  a  case,  apparently  the  same, 
is  inserted  as  Anonymous ;  and  there  it  is  said,  ^^  Holt  was  of  opinion, 
that  if  there  be  public  notice  given  to  the  parishioners,  and  they  will 
not  come,  the  churchwardens  may  make  a  rate  without  them."     The 
same  view  of  the  state  of  the  law  appears  to  have  been  taken  before 
by  TwiSDEN,  J.,  in  an  Anonymous  (1  Mod.  79)  case,  23  C.  2.     "  Moved 
for  a  prohibition  to  the  Spiritual  Court,  for  that  they  sue  a  parish  for  not 
paying  a  rate  made  by  the  churchwardens  only ;  whereas  by  the  law  the 
major  part  of  the  parish  must  join.     Twisdkn,  J.  *  Perhaps  nq.  more  of 
the  parish  will  come  together.'     CaunseL  ^  If  that  did  appear,  it  might 
be  something.' "     These  cases  establish,  for  the  defendant  in  error,  that 
the  general  resolutions  that  the  major  part  of  a  parish  must  join  to  make 
a  rate  are  to  be  taken  with  this  explanation,  that,  if  the  parishioners, 

(a)  Pierce  «.  Pronge,  1  Salk.  166;  Pense  v.  ProoM,  1  Ld.  Raym.  59 ;  Hawkins  «.  Rome,  Hol^ 
189;  Hawkins  v.  Rons,  Garth.  300.  See  aUo  Prioe  e.  Ronse,  12  Mod.  88;  Hawkins's  Csss^^ 
Mod.  890 ;  AnonTmons,  Comb.  844. 
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iriien  summoned  by  the  churchwardens  to  meet  and  make  a  rate,  will  not 
attend,  the  churchwardens  attending  may  do  it  themselves.  In  none  of 
the  cases  hitherto  examined  has  any  question  been  raised  or  discussed  as 
to  the  state  of  the  law  in  the  event  of  a  number  of  parishioners  attend- 
ing when  summoned,  and  the  majority  refusing  to  make  any  rate, 
although  repairs  were  admitted  to  be  necessary:  and  therefore  they 
cannot  be  considered  as  deciding  that  point. 

Sir  Simon  Degge,  in  the  Parson's  Counsellor,  p.  165  (6th  ed.(a)), 
discusses  that  point.  After  describing  the  manner  in  which  the  church- 
wardens are  to  proceed  and  call  a  meeting  of  the  parishioners  for 
the  purpose  of  making  a  rate,  he  says:  ^'And  if  the  parishioners, 
*fphen  they  come  together  at  such  meeting,  refuse  or  neglect  to  join  pj„Qcc 
in  mahiny  stich  aseewment^  or  refuse  to  meetj  I  conceive  the  ^ 
churchwardens,  having  just  cause  for  such  assessment,  may  proceed  alone. 
For  if  the  churchwardens  shall  neglect  to  make  the  repairs  when  duly 
admonished  by  those  that  have  the  power  to  visit,  within  a  certain  time 
the  ordinary  or  other  visiters  shall  limit,  they  may  proceed  against  the 
churchwardens  by  ecclesiastical  censures,  to  compel  them  to  do  it :  and 
the  law  never  compels  anybody  to  do  a  thing,  they  have  not  means  to 
effect.  And  it  should  seem  in  this  case,  that  the  parishioners  are  like* 
wise  punishable  by  the  ecclesiastical  judge,  for  their  neglect  in  this  kind. 
But  some  are  of  opinion,  that  ther  churchwardens  cannot  proceed  alone, 
but  must  compel  the  parishioners  to  do  it  by  ecclesiastical  censures. 
Ideo  qusere"  And  he  refers  to  1  Mod.  79,  the  anonymous  case  already 
noticed ;  ib.  194,  which  is  the  first  report  of  Rogers  t;.  Davenant ;  and  1 
Yentr.  367,  Thursfield  v.  Jones ;  and,  in  the  margin,  there  is  a  reference 
to  Hetley,  61.  This  passage  shows  that  Sir  Simon  Degge  (whose  work 
has  always  been  treated  as  of  considerable  authority)  retained  his  own 
opinion,  notwithstanding  the  contrary  opinion  which  he  mentions  as  being 
entertained  by  some  others :  and  the  language  ascribed  to  the  Court  in 
the  report  of  Thursfield  v.  Jones,  entirely  supports  him.  In  that  case  a 
motion  was  made  ^^  for  a  prohibition  to  a  suit  in  the  Ecclesiastical  Court 
for  a  churchwardens'  rate,  suggesting  that  they  had  pleaded,  that  it  was 
not  made  with  the  consent  of  the  parishioners,  and  that  the  plea  was 
refbsed.  The  Court  said,  that  the  churchwardens  (if  the  parish  were 
^summoned,  and  refused  to  meet  or  make  a  rate)  might  make  one  p^Q^/% 
alone  for  the  repairs  of  the  church  (if  needful),  because  that  if  the  '- 
repairs  were  neglected,  the  churchwardens  were  to  be  cited,  and  not  the 
parishioners ;  and  a  day  was  given  to  show  cause,  why  there  should  not 
go  a  prohibition."  It  was  argued  that  this  was  only  an  obiter  dictum, 
mnd  not  a  decision  (which  is  undoubtedly  true),  and  that  the  circumstance 
of  the  Court  granting  a  rule  nisi  for  a  prohibition  was  inconsistent  with 
it,  and  therefore  no  weight  ought  now  to  be  ascribed  to  it.  But  in  this 
wiew  of  the  case  I  cannot  concur.    The  suggestion  was,  that  a  plea  which 

(a)  1703.  p.  304,  7th  ed.  1820. 
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was  primfi  facie  an  answer  to  the  libel  had  been  rejected :  the  applicant 
was  therefore  entitled  to  a  rule  nisi,  which  the  Court  accordingly  granted; 
but  they  appear  to  have  expressed,  by  way  of  warning,  the  opinion  that 
if  it  turned  out  that  the  parishioners  refused  to  meet,  or  when  met  refused 
to  make  a  rate,  the  churchwardens'  rate  would  be  good.  It  was  further 
objected  against  this  case  that  no  further  account  of  it  could  be  discovered; 
but  that  may  perhaps  be  accounted  for  by  supposing  that  counsel,  know- 
ing that  the  facts  were  as  suggested  by  the  Court,  and  acquiescing  in  the 
law.  as  stated,  although  obiter,  did  not  draw  up  their  rule.  In  the  judg- 
ment delivered  by  the  late  Lord  Chief  Justice  Tindal,  in  the  case  of 
Veley  t^.  Burder,  12  A.  k  E.  807,  he  expresses  an  opinion  that  Sir  Simon 
Deggp  does  not  cite  the  case  in  Yentris  as  an  authority  in  support  of  his 
own  opinion,  but,  on  the  contrary,  as  supporting  the  opinion  ascribed  to 
others.  But,  notwithstanding  the  highest  respect  for  the  learning  of  tliat 
«Q^7i  ^^^^  eminent  *  Judge,  I  cannot  think  his  observation  well  founded ; 

^  for  the  report  in  Yentris  ascribes  to  the  Judges  an  opinion  in 
terms  the  same  as  that  which  Degge  had  expressed  in  an  ediiiM  of  his 
work  published  before  the  case  of  Thurafield  v.  JoneB(a)  aroae*  More- 
over it  is  not  the  only  case  referred  to :  reference  is  also  made  to  1  Mod. 
79,  and  1  Mod.  194.  Now  the  first  of  these  cases  is  an  authority  in  8U|h 
port  of  another  branch  of  the  passage  in  Degge,  viz.  that,  if  the  parish- 
ioners, when  summoned  to  make  a  raete,  will  not  meet,  the  churchwardens 
may  proceed  alone ;  which  is  now  on  all  hands  admitted  to  be  the  law. 
The  conflicting  opinion  mentioned  by  Degge  applies  to  that  as  well  as  to 
what  he  had  stated  to  be  his  opinion  in  the  event  of  their  meeting  and 
refusing  to  make  a  rate.  Then  follow  the  words  ^^  Ideo  qusere  \'*  and 
then  he  gives  the  three  references.  Now  it  can  hardly  be  supposed  that 
he  quotes  1  Mod.  79,  as  an  authority  in  support  of  the  doubt,  when,  as 
far  as  it  goes,  it  is  plainly  against  it ;  and,  if  that  case  is  supposed  to  be 
referred  to  as  removing  the  doubt  as  to  one  branch  of  his  opinion,  why 
should  the  other  reference,  to  Thursfield  v.  Jones,(a)  be  supposed  to  have 
been  made  in  confirmation  of  the  doubt  as  to  the  other  branch,  when  in 
terms  it  is  in  exact  conformity  with  the  opinion  expressed  by  the  author? 
1  Mod.  194,  is  the  only  one  of  the  three  cases  referred  to  that  slipporta 
the  doubt. 

It  has  been  said  that  the  idea  of  the  churchwardens  and  minority  at  a 
vestry  having  power  to  make  a  rate,  when  the  majority  refuse  to  do  ao, 
^  is  quite  modern  ;(i)  *but,  whatever  weight  may  be  attributed  to 

-I  the  text  of  Degge  and  the  opinion  expressed  by  the  court  in 
Thursfield  v.  Jones,  at  least  they  prove  that  the  doctrine  is  above  a  cen- 
tury and  a  half  old.     And  it  must  be  inferred  from  the  case  of  Ijord 

(a)  See  12  A.  A  E.  307. 

(6)  As  to  the  general  principle  of  introdacing  nov«l  proceedings  into  tibe  Iaw,  refersMe  ma 

mMle,  in  the  argoment,  to  Miller  v.  Palmer,  1  Cnrt  Eoe.  Rep.  540,  65&    And  it  wu  said  that 

this  mode  of  laying  a  rate  did  not  appear  in  1  Gibfon'f  Codex,  196  (2d  ed.),  Ayliffe's 

4466,  6»  or  Lynd wood's  Provinciale,  M. 
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Majnard  t^.  Brand,  3  Phill.  Ecc.  Bep.  501,  that  Lord  Stowell  was  of  the 
same  opinion.     [His  Lordship  then  read  the  case.]    It  appeared  there 
that  the  parish  had  refused  to  rebuild  the  spire ;  nevertheless  the  church- 
wardens were,  by  monition,  ordered  to  do  it.  Lord  Stowell  adding :  '^  But, 
for  the  protection  of  the  churchwardens,  they  should  be  informed  that 
they  must  make  their  rate  before  they  commence  their  repairs."     The 
monition  was  not  conditional,  to  repair  provided  they  could  get  the  parish 
to  grant  a  rate,  but  absolute,  to  do  it :  and,  when  they  were  told  that 
they  must  make  their  rate  before  they  commenced  their  repairs,  that 
would  have  been  a  mere  mockery,  if  they  had  not  had  power  to  do  so  if, 
after  taking  all  proper  measures  to  procure  one  from  the  parishioners, 
they  refused  to  grant  it.     From  this  I  assume  that  such  was  the  pinion 
of  Lord  Stowell.    And  I  believe  that  nothing  can  be  found,  either  in  his 
judicial  or  private  opinions,  to  controvert  this.     The  only  case  remaining 
to  be  considered  is  that  of  Gaudem  t^.  Selby,  1  Curt.  Ecc.  R.  894,  which 
has  given  rise  to  so  much  controversy.     For  a  time  there  was  much  mis- 
apprehension as  to  that  case :  and  many  irregularities  were  ascribed  to 
the  proceedings,  which  have  now  been  explained.    A  very  full  account 
of  it  *has  been  published  by  Mr.  Johnson  from  the  notes  of  Dr.  p^^qro 
Arnold  and  Sir  Christopher  Bobinson.(a)    And  from  them  it  *- 
appears  that  certain  repairs  had  been  done  by  the  churchwardens ;  that 
a  vestry  meeting  of  the  inhabitants  was  called  to  make  a  rate  to  defray 
the  expense ;  that  the  repairs  had  cost  SU. ;  that  the  inhabitants  offered 
to  pay  part  out  of  the  poor  rate,  but  would  not  grant  a  rate  to  raise  the 
whole  sum ;  that  a  rate,  assessing  the  whole  sum  on  the  parish,  was  pro- 
duced at  the  meeting  and  disallowed  by  the  vestry ;  that  the  church- 
wardens laid  that  assessment  on  the  parish,  whether  at  that  meeting  or 
not  is  not  expressly  stated,  nor  was  there  any  controversy  as  to  that  fact 
on  the  argument  of  the  case.     Sir  W.  Wynne  assumed  from  the  evidence 
tiiat  the  vestry  refused  to  make  a  rate.     Whether  he  was  right  or  not  in 
assuming  that  fact  to  be  proved,  is  of  no  importance  in  deciding  whether 
the  law  as  stated  by  him  is  correct.    Having  assumed  that  as  a  fact 
proved,  he  states  the  law  to  be  that,  if  the  parishioners  will  not  make  a 
rate,  the  churchwarden  has  a  right  to  make  it  himself :  he  cannot  make 
it  without  calling  on  them ;  but,  if  he  call  and  they  refuse,  saying  they 
do  not  think  the  repairs  were  necessary,  not  denying  that  they  were  done, 
he  has  the  power  to  make  a  rate  himself,  and  the  law  will  justify  him. 
Now  this  is  precisely  in  accordance  with  the  opinion  of  Degge,  and  of 
the  court  in  Thursfield  v.  Jones,  unless  it  is  assumed  that  Sir  W.  Wtnnb 
applied  this  rule  to  a  rate  made  by  the  churchwardens,  not  at  a  vestry 
^meeting,  but  at  some  other  time  and  place.     But  there  is  no  r^c^r.r. 
fact  in  the  notes  of  counsel  upon  which  such  a  supposition  can  be  ^  ^ 
founded. 

(•)  Silbj  ft.  QMidsm,  ia  JohuMo'i  Roport  of  the  Bniatree  Church  Rate  Cam,  103, 2d  ed.  ,€ba- 
d«r«  «.  SUbj,  Uk.  109,  120.     8m  aIm  nol*  (o)  to  Yeley  «.  Goding,  3  Cart  272. 
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As  regards  authority,  then,  the  case  stands  thus.  The  case  of  Roberts, 
Hetlej,  61,  and  Pierce  v.  Prouse  in  many  books,(a)  decided  that  a  rate 
made  by  churchwardens  alone,  without  calling  upon  the  inhabitants  to 
meet  in  vestry  and  make  a  rate,  is  bad :  in  Rogers  v.  Davenant,  1  Mod. 
194,  236,  2  Mod.  8,  Case  of  St.  Mary  Magdalen  Bermondsey  Church 
in  Southwark,  2  Mod.  222,  and  Wayte  v.  German,  2  Show.  141,  that  a 
rate  made  for  repairing  or  rebuilding  and  enlarging  a  church,  made  by 
the  majority  of  the  inhabitants  in  vestry  assembled,  is  good ;  and,  on  the 
contrary,  it  is  said  in  these  latter  cases  that  neither  the  bishop  nor  the 
Ecclesiastical  Court,  nor  commissioners  appointed  for  the  purpose,  can 
make  a  valid  rate.  In  other  cases  it  is  said  that,  if  the  parishioners, 
being  duly  summoned,  will  not  attend  a  vestry,  the  churchwardens  may 
make  a  rate  themselves.  Thus  far  nothing  is  said  for  or  against  the 
authority  vested  in  the  churchwardens,  if  the  parishioners  in  vestry 
assembled  refuse  to  make  a  rate  for  necessary  repairs.  But  the  opinion 
of  Sir  Simon  Degge,  of  the  Co\Mrt  in  Thursfield  v.  Jones,  of  Sir  W. 
Wynne  in  Gaudern  v.  Selby,(6)  was  in  favour  of  the  existence  of  such  a 
power :  and  the  monition  issued  by  Lord  Stowell  in  Lord  Maynard  v. 
Brand,  S  PhilL  Ecc.  Rep.  501,  is  inconsistent  with  any  other  supposition 
*JIA11  ^^^^  ^^^^  ^^  ^entertained  a  similar  opinion.  There  is  no  express 
-^  opinion  against  the  power ;  there  are  four  opinions,  three  by  very 
learned  persons,  and  one  by  the  whole  Court  of  King's  Bench,  in  favour 
of  its  existence.  The  balance  of  authority,  therefore,  is  strongly  in 
favour  of  it. 

Upon  every  view  of  the  case,  therefore,  upon  the  reason  of  the  thing, 
und  upon  general  legal  principles,  upon  analogy  to  proceedings  at  corpo- 
rate meetings  for  elections,  and  upon  authority,  I  feel  bound  to  give  my 
opinion  that  the  judgment  of  the  Court  below  should  be  affirmed. 

RoLFE,  B.  The  question  for  decision  in  this  cause  is  whether,  if,  at  a 
vestry  meeting,  duly  convened  under  a  monition  from  the  Ecclesiastical 
Court  calling  on  the  parishioners  to  put  the  church  into  repair  and  for 
that  purpose  to  make  a  rate,  the  majority  refuse  to  make  any  rate,  the 
minority  can  at  the  meeting  do  that  which  the  majority  have  refused  to 
do,  and  make  a  rate  binding  on  the  parishioners. 

The  Court  of  Queen's  Bench  decided  that  the  minority  have  such  a 
power,  and  so  allowed  the  demurrer  to  this  declaration  in  prohibition, 
whereby  the  plaintiff,  who  is  one  of  the  parishioners  charged  by  the  rate 
80  made  by  the  minority,  sought  to  prbhibit  the  Ecclesiastical  Court  from 
enforcing  its  payment. 

Mr.  IRlly  who  argued  the  case  on  behalf  of  the  plaintiff  in  error,  made 
two  points :  First,  that  the  minority  have  no  such  power ;  and,  secondly, 
even  if  they  have,  still  that  the  judgment  of  the  Queen's  Bench  in  this 
case  is  erroneous,  for  that  the  proceedings,  as  stated  on  the  face  of  the 

i<0  1  Balk.  105;  1  Ld.  lUym.  69;  Cartli.  360;  Holt  180;  12  Mod.  83  (see  5  Mod.  3S»). 
Comb.  344. 
(b)  Note  (a)  to  Veley  v.  Gosling,  3  Curt  272;  1  Cart  39i;  Johnson's  Bndntne  Csse,109, 1S9L 
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declaration,  do  not  show  that  *there  was  any  such  refusal  by  the  w-^^^^n 
majority  as  would  warrant  the  minority  in  acting.  ^ 

There  is,  I  think,  no  weight  in  this  latter  point.  A  plaintiff  jh  prohi* 
bition  must  show  affirmatively  that  the  Court,  which  he  seeks  to  prohibit, 
had  no  jurisdiction :  and  so,  in  the  present  case  (assuming  for  the  moment 
that  a  minority  may  under  certain  circumstances  make  a  valid  rate  against 
the  will  of  the  majority),  it  would  be  incumbent  on  the  plaintiff  who  seeks 
to  prohibit  the  Ecclesiastical  Court  from  enforcing  a  rate  because  the 
making  it  was  the  act  of  the  minority,  to  show  positively  that  it  was  not  a 
rate  made  under  the  circumstances  under  which  a  rate  made  by  the  mino- 
rity would  be  valid.  Where  the  prohibition  is  applied  for  before  sentence  in 
the  Ecclesiastical  Court,  the  invalidity  of  the  rate  may  be  shown  by  aver- 
ment :  where  after  sentence,  as  in  this  case,  it  must  appear  on  the  face 
of  the  proceedings  in  the  Court  sought  to  be  prohibited.  Unless,  there- 
fore, the  proceedings  stated  on  the  face  of  this  declaration  show  that  the 
rate  was  one  which  could  not,  under  any  circumstances,  be  valid,  the 
plaintiff  has  no  right  to  a  prohibition,  and  he  must  fail.  Now  what  does 
appear  is,  that  the  rate  was  made  by  the  minority  of  a  duly  convened 
meeting,  against  the  will,  or  at  all  events  without  the  concurrence,  of  the 
majority.  If,  under  no  circumstances,  such  a  rate  can  be  good,  the  plain- 
tiff ought  to  succeed :  but,  if  there  be  any  state  of  things  which  would 
warrant  such  a  rate,  then  it  does  not  necessarily  appear  on  the  face  of 
this  declaration  that  the  Ecclesiastical  Court  is  exceeding  its  jurisdiction : 
and  BO  the  Court  of  Queen's  Bench  will  properly  have  allowed  the  de- 
murrer. 

*I  will  here  observe  that  I  entirely  concur  with  my  brother  r^togg 
Platt  in  thinking  that  the  word  ^'  others,"  in  that  part  of  the 
pleadings  where  it  is  said  that  after  the  amendment  had  been  carried 
the  churchwardens  and  others  of  the  parishioners  made  the  rate,  must 
mean  the  churchwardens  and  others  than  the  majority.  Unless  this  be 
the  construction,  the  question  as  to  how  far  the  minority  may  make  a 
valid  rate  would  not  arise  on  these  pleadings.  For,  if  the  meaning  were 
merely  that  the  churchwardens  and  others  of  the  parishioners  at  large 
made  the  rate,  it  might  be  that  those  others,  with  the  churchwardens, 
were  the  majority,  notwithstanding  the  amendment  which  they  had  pre- 
viously voted.  On  this  construction  the  judgment  of  the  Queen's  Bench 
would  clearly  be  right.  But  that  would  have  proceeded  on  a  mere  tech- 
nical ground,  namely,  that  it  did  not  appear  on  the  pleadings  that  the 
rate  was  not  the  rate  of  the  majority :  and  I  rejoice  to  think  that  the 
construction  of  the  word  "  others"  which  my  brother  Platt  has  approved, 
and  which  indeed  the  Court  in  the  argument  of  this  case  intimated  was 
the  correct  one,  namely,  that  the  word  ''  others**  means  others  than 
the  majority,  forces  us,  as  it  seems  to  me,  to  decide  this  case  on  its  sub- 
stantial merits. 
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This  brings  us,  therefore,  to  the  main  question,  namely,  whether,  tinder 
any  circumstances,  the  minority  of  the  parishioners  assembled  in  the 
vestry  can  make  a  rate  binding  on  the  whole  body  of  the  parishionen 
without  the  concurrence  of  the  majority.  I  am  of  opinion  they  can- 
not; and  so,  that  the  judgment  of  the  Queen's  Bench  was  erroneoos. 

♦3641  *^^  *^®  ^*®®  ^^  Burder  v.  Veley,  12  A.  &  E.  283,  265,  it  was 
■■  decided,  first,  by  the  Court  of  Queen's  Bench,  and  afterwards  by 
the  Exchequer  Chamber,  that  no  valid  church  rate  can  be  made  by  any 
other  authority  than  that  of  the  parishioners  themselves.  The  church- 
wardens may  convene  a  meeting  of  the  parishioners,  and  call  on  them  to 
make  a  rate :  but,  if  they  refuse  to  do  so,  the  churchwardens  have  no 
power  to  act  of  their  own  authority.  They  cannot,  as  churchwardens, 
make  a  rate,  however  necessary  it  may  be.  This  general  doctrine  was 
not  in  the  present  case  called  in  question :  but  it  was  contended  that,  when 
the  parishioners  have  met,  and  the  majority  have  refused  to  make  any 
rate,  or  to  do  anything  towards  putting  the  church  into  repair,  the  mino- 
rity may  do  what  the  majority  have  refused  to  do,  t.  e.  may  impose  a 
rate ;  and  that  the  making  of  such  a  rate  may  be  treated  as  being  in 
point  of  law  the  act  of  the  parishioners.  The  Court  of  Queen's  Bench 
held  that  it  might  be  so  treated  by  analogy  to  the  case  of  an  election, 
where  any  elector  who  votes  for  a  person  known  to  be  ineligible,  or  refuses 
to  vote  at  all,  is  held  to  concur  in  the  act  of  those  who  vote  for  the  eligible 
candidate.  But  the  cases  do  not  appear  to  me  to  be  similar.  In  the 
case  of  elections,  the  electors  have  only  one  duty  to  perform,  one  power 
to  exercise,  i,  e,  to  elect  an  eligible  person.  The  question  in  substance 
put  to  each  elector  is  this :  "  for  what  eligible  candidate  do  you  vote  ?" 
If  the  elector  will  not  answer  this  question,  then  the  election  proceeds 
as  if  he  were  absent :  he  forms  no  part  of  the  assembled  electors.  If  he 
answers  it  by  naming  some  one  whom  he  knows  to  be  ineligible,  as  if  for 
'*'3651  ^"^^^^^^  ^^  names  a  woman  in  a  *case  where  a  man  only  is  eli- 
gible, then  the  election  proceeds  as  if  the  voter  had  declined  to 
vote  at  all.  He  has  wilfully  declined  to  give  a  vote  which  can  in  any 
way  influence  the  result  of  the  election.  The  election  is  to  be  decided  by 
the  majority  of  those  who  take  part  in  it ;  and  no  one  is  deemed  to  take 
part  in  it  who  wilfully  votes  for  a  person  whom  he  knows  to  be  ineligible. 
But  none  of  this  doctrine  seems  to  me  to  apply  to  the  present  case.  The 
real  obligation  of  the  parish  is,  not  to  make  a  rate,  but  to  keep  the  church 
in  repair.  It  is  true  that  the  mode  in  which  this  is  in  practice  done, 
perhaps  the  only  way  in  which  all  can  be  compelled  to  contribute,  is  by 
making  and  levying  a  rate  on  the  parishioners  liable  to  repairs.  But  the 
old  case  from  the  Tear  book,  44  Ed.  3,  fol.  18,(a)  explains  the  true  prin- 
ciple of  such  a  rate.  It  is  in  the  nature  of  a  by-law  made  by  the  persons 
liable  to  do  the  repairs,  and  deciding  among  themselves  as  to  the  mode 
of  performing  their  common  obligation.     This  was  distinctly  stated  by 

(a)  Tearb.  Trin.  44  Bd.  3,  f.  18  B.  pi.  18. 
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Oiief  Justice  Tikdal,  iu  delivering  the  judgment  of  the  Court  of  Error 
in  Veley  v.  Burder,  12  A.  k  E.  303,  to  be  the  true  principle  on  which 
the  power  of  rating  vests.     And  the  same  doctrine  is  to  be  collected  from 
the  Chamberlain  of  London's  Case,  5  Rep.  62  i,  63  a ;  Rogers  v.  Dave- 
nMit,  1  Mod.  194,  and  other  authorities.     The  parishioners,  when  assem- 
bled in  vestry,  may  and  probably  will  discharge   their  common  law 
obligation  of  putting  the  church  into  repair  by  imposing  a  rate  on  them- 
selves ;  but  this  is  not  of  necessity.     The  more  opulent  and  well  disposed 
may,  if  they  think  fit,  do  the  repairs  at  their  own  cost ;  or  *the  ri^oM 
parishioners  or  some  of  them  may  agree,  without  imposing  any 
rate,  to  divide  the  duty  of  repairing  among  themselves  in  any  convenient 
mode.     In  order  to  bring  the  case  within  the  analogy  of  the  election  law, 
it  must  be  assumed  that  the  parishioners  were  bound  to  meet,  and  at 
their  meeting  to  vote  for  some  rate  on  the  parish.     The  question  expressly 
or  impliedly  put  to  every  voter  at  a  meeting  assembled  for  the  purpose 
of  making  a  church  rate  is,  ''Do  you  vote  for  the  proposed  rate"  (say, 
as  in  this  case,  2^.),  ''or  do  you  not?''     Whereas,  in  order  to  bring  the 
case  within  the  analogy  arising  from  elections,  it  must  be  assumed  that 
the  question  is,  "  What  rate  do  you  vote  for  ?"     If  the  parish  were  met, 
not  for  the  purpose  of  making  a  by-law  for  repair  of  the  church,  but 
merely  to  decide  as  to  the  amount  of  rate  to  be  levied,  then  there  might 
perhaps  be  ground  for  contending  that  those  who  voted  against  any  rate 
were  in  the  same  position  with  those  who  voted  at  an  ordinary  election 
for  an  ineligible  candidate ;  t.  e,,  that  their  votes  were,  as  it  is  called, 
thrown  away.     But  that  is  not,  as  I  conceive,  the  real  nature  of  a  vote 
for  or  against  a  rate.     The  imposing  of  a  church  rate  is  in  the  nature  of 
an  act  of  legislation.     The  question  proposed  and  put  to  the  vote  is,  not 
"what  amount  of  rate  shall  be  raised,"  but  "whether  a  rate  of  a  given 
amount  shall  be  raised :"  and  such  a  proposal  clearly  is  not  carried  unless 
a  majority  of  the  meeting  votes  for  it.     The  distinction  is  one,  not  of 
form,  but  of  substance.     Even  in  cases  of  election,  the  doctrine  now 
relied  on  would  not  apply  if  the  election  was  conducted  on  the  principle 
which  governs  the  mode  of  proceeding  in  the  making  of  laws,  whether 
general  laws  or  by-laws ;  as  is  the  case  in  the  election  of  the  Speaker  of 
the  House  of  Commons,  and  I  believe  in  most  of  the  '^'elections  in  r^^oa*? 
cor  Universities,  and  probably  in  others.     There  the  question  put 
is,  "  that  A.  B.  be  elected  Speaker:"  and,  if  an  absurd  amendment  were 
proposed  and  carried  by  a  majority,  to  the  effect  that  the  House  will  have 
no  Speaker,  or  that  a  foreigner,  not  a  member  of  the  House,  should  be 
chosen  Speaker,  it  would  be  impossible  to  treat  that  as  a  resolution  that 
A.  B.  had  been  chosen  Speaker. 

On  the  part  of  the  defendants  in  error  it  was  not  disputed  that,  as  a 
general  proposition,  a  by-law  can  be  carried  only  by  the  vote  of  the 
majority  of  the  voters.  But  a  distinction,  it  was  said,  exists  in  this  case ; 
for  here  the  parties  were  met  in  discharge  of  a  duty.     The  law  had  cast 
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on  the  parishioners  the  duty  of  making  the  repairs ;  they  had  assembled 
to  consider  of  the  best  mode  of  discharging  that  duty ;  and  those  who 
met  the  only  proposition  actually  made,  not  by  a  counter  proposition, 
but  by  a  declaration  that  they  would  not  discharge  the  duty  at  all,  musti 
it  was  argued,  be  treated  as  if  they  had  withdrawn  from  the  meeting  or 
^declined  to  take  any  part  in  the  proceedings.  This  reasoning  appears  to 
me  more  ingenious  than  sound.  The  duty,  as  I  conceive,  is,  not  to  make 
a  rate,  but  to  put  the  church  in  repair :  and,  even  assuming  that  there 
was  a  duty  to  make  a  rate,  yet  the  authorities  show  that  this  was  in  truth 
a  duty  to  make  a  by-law :  but  still  the  question  remains,  ^'  Has  the  by* 
law  been  made  ?"  Unless  the  majority  concurs,  it  is  no  by-law ;  and  the 
duty  is  not  performed*  The  whole  parish  may,  in  consequence  of  the 
contumacy  of  the  majority,  be  rendered  liable  to  punishment.  That  is, 
no  doubt,  a  hardship :  and  the  old  books  show  that  it  was  felt  to  be  so; 
*^asn  ^^^  ^^^  ^^^y  palliative  suggested  was  that  the  ecclesiastical  *an- 

-1  thorities  would  take  care,  as  far  as  possible,  to  make  the  punish- 
ment fall  on  the  heads  of  the  obstinate  parties  only.  Thus,  by  a  consti- 
tution of  an  Archbishop  of  Ganterbury(a)  in  the  reign  of  Edward  the 
1st,  the  Archdeacons  were  charged  to  look  diligently  to  the  repairs  of 
the  fabric  of  the  churches,  and,  if  they  should  find  any  out  of  repair, 
<<  cortum  sub  poenfi  prsefigant  terminum  infra  quern  emendentur."  And 
Lyndwood,  in  his  comment  on  this  passage,  Provinciale,  p.  58,  remarks 
that  this  punishment  cannot  be  by  excommunication  of  the  whole  body 
of  the  parishioners  bound  to  repair,  ^^  nam  poena  excommunicationis  non 
infligitur  in  universitatem ;"  and  then  he  adds,  "  licet  posset  infligt  in 
singulares  personas  singulariter,  quse  in  eft  parte  essent  cnlpabiles.'' 
l^ow,  looking  to  the  whole  of  this,  it  is  plain  that  the  punishment  is 
inflicted  for  not  keeping  or  putting  the  ehurch  in  repair ;  and,  though 
the  whole  parish  was  liable  to  the  punishment,  yet  Lyndwood  points  out 
that,  in  the  discretion  of  the  Archdeacon,  it  might  be  inflicted  on  the 
guilty,  i.  e.  the  contumacious  parties  only.  This  passage  from  Lynd- 
wood is  adopted  by  Gibson  in  his  Codex,  vol.  i.  p.  194  (ed.  2),  and,  in 
my  opinion,  is  undoubtedly  good  law.  The  same  doctrine  is  laid  down 
even  more  pointedly  in  Rogers  t;.  Davenant,  1  Mod.  194,  where  North, 
G.  J.,  says:  ^^The  Spiritual  Court  may  compel  parishioners  to  repur 
their  parish  church  if  it  be  out  of  repair,  and  may  excommunicate  every 
one  of  them  till  it  be  repaired ;  and  those  that  are  willing  to  contribute 
must  be  absolved,  till  the  greater  part  of  them  agree  to  assess  a  tax.'' 
^  And  the  other  three  Judges  *add :  "  none  but  a  Parliament  can 

-I  impose  a  tax ;  but  the  greater  part  of  the  parish  can  make  a  by- 
law." And  this  doctrine  is  adopted  by  Ayliffe,  in  his  Parergon,  p.  455, 
a  work  of  high  authority.  ^ 

Now  it  seems  to  me  impossible  to  reconcile  the  judgment  of  the  Court 

(a)  Walter  Keynold,  whose  Constitntiona  appear  to  hare  been  published  in  16  Ed.  2,  a.  d.  132S» 
See  the  ConsUtutiona  at  the  end  of  Ljndwood'a  Prorinolaley  pp.  39,  40 ;  see  alao  Qibs.  Cod.  191 
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of  Queen's  Bench  in  this  case  irith  the  doctrine  laid  down  in  these  several 
»ithorities.  The  Court  of  Queen's^ench  proceed  on  the  ground  that  the 
rate  made  by  the  minority,  where  the  majority  contumaciously  refuse  to  act 
at  all,  is  a  valid  rate  binding  on  the  whole  parish.  If  that  be  so,  why  is  the 
majority  to  be  punished  ?  They  will  have  done  nothing  which  prevents, 
or  in  any  manner  interferes  with,  the  repair  of  the  church  or  the  making 
of  a  rate.  The  rate  of  the  minority  is,  ex  hypothesi,  as  effectual  as  a  rate 
made  by  the  whole  body.  And  yet  the  majority  are  not  only  to  be  pun- 
ished, but  are  to  be  punished  till  the  greater  part  agree  to  assess  a  rate : 
ue.Sk  rate,  which,  according  to  the  doctrine  of  the  Queen's  Bench,  is  valid, 
has  been  made ;  the  majority  who  refused  to  act  at  all,  but  who  (accord- 
ing to  the  doctrine  of  the  Court  of  Queen's  Bench)  did  not  thereby  pre« 
vent  the  making  of  a  valid  rate,  are  to  be  punished  till  a  majority  agree 
to  assess  a  tax  which  will  have  been  rendered  unnecessary  by  a  previous 
valid  rate  imposed  by  the  minority.  I  could  not  concur  in  the  judgment 
of  the  Court  of  Queen's  Bench  unless  I  was  prepared  to  reject  the  whole 
of  this  doctrine,  as  to  punishing  the  contumacious  majority,  as  never  having 
had  any  existence. 

I  agree  with  the  observation  which  fell  from  the  Court  of  Queen's 
Bench,  in  delivering  their  judgment  (7  Q.  B.  441),  *"  that  the  i-^q^/^ 
mere  lateness  of  time  at  which  a  principle  has  become  established  ^ 
is  not  a  strong"  (I  should  rather  have  said  it  was  by  no  means  a  con* 
elusive)  ^^  argument  against  its  soundness,  if  nothing  has  been  previously 
decided  inconsistent  with  it,  and  it  be  in  itself  consistent  with  legal 
analogies."  But  here  the  authorities  to  which  I  have  referred  seem  to 
me  in  direct  opposition  to  the  principle  established  by  the  Court  of 
Queen's  Bench :  and  the  analogy  relied  on,  as  to  votes  thrown  away  at 
elections,  does  not  seem  to  me  to  warrant  us  in  giving  validity  under  any 
circumstances  to  a  by-law  passed  by  the  minority  of  a  meeting  against 
the  consent  of  the  majority.  It  may  have  been  the  duty  of  the  parties 
to  pass  such  a  by-law ;  but  they  have  not  done  their  duty. 

The  difficulties  in  this  case  arise  from  the  want  of  proper  legislation  on 
the  subject  at  the  time  of  the  Reformation.  In  remote  ages  of  our  his- 
tory, and  perhaps  up  to  the  time  of  the  Reformation,  the  church  had 
ample  means  of  compelling  a  refractory  majority  to  do  their  duty  by 
means  of  ecclesiastical  punishment.  But,  when,  in  the  progress  of 
events,  and  more  particularly  by  the  Reformation,  the  terrors  and 
efficacy  of  spiritual  censure  were  very  much  diminished,  it  became  a 
work  of  more  difficulty  to  enforce  the  performance  of  those  duties,  the 
due  discharge  of  which  depended  on  powers  which  had  been  so  much 
weakened.  Still  this  was  an  evil  which  the  Legislature  alone  could 
remedy.  And  we  find,  accordingly,  that  by  three  statutes  passed  at 
intervals  in  the  reign  of  Henry  the  8th,  25  H*  8,  c.  19,  s.  2,  27  H.  8, 
c.  15,  35  H.  8,  c.  16,  the  king  was  empowered  to  appoint  thirty-two 
persons,  sixteen  lay  and  sixteen  ecclesiastical,  to  revise  the  whole  ^body 
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^_  -   *o{  the  ecclesiastical  laws  wit^  reference  to  the  altered  state  of 
-'  the  church.     This  not  having  been  done  in  the  reign  of  King 
Henry  the  8th,  a  similar  power  wus  given  to  King  Edward  the  6th ; 
Stat.  Ski  Ed.  6,  c.  11 :  and  that  king  did  issue  a  commission,  directed 
to  eight  persons,  four  lay  and  four  ecclesiastical,  Ai.^bbishop  Cranmer 
being  at  the  head  of  them,  anthorixing  them  to  prepare  a  body  of  laws 
te  be  laid  before  the  thirty- two  for  their  consideration.     Pursuant  to 
that  commission,  the  commissioners  framed  a  proposed  body  of  laws ; 
and  amongst  the  subjects  of  their  proposed  legislation  was  this  very  sub- 
ject of  church  rates.(a)    The  twenty-first  head  is  entitled  De  Ecclesi- 
arum  Grardianis;(i)  and,(c)  after  thereby  stating  it  to  be  the  duty  of 
the  churchwardens  to  see  to  the  repairs  of  the  church  and  for  that  pur- 
pose to  expend  any  money  of  the  church  in  their  hands  applicable 
thereto,  proceeds  thus :  '^  Et  si  ecclesise  pecunise  ad  prsemissa  perficienda 
sufficere  non  valeant,  licebit  eis,  cum  consensu  quatuor  graviorum  paro- 
cfaianorum  per  eos  ad  hoc  deligendorum,  collectam  singulis  parochianis," 
^'  pro  ratione  fEtcultatum  imponere."     The  proposal,  therefore,  was  that, 
when  money  was  to  be  raised,  the  churchwardens  should,  with  consent 
of  four  of  the  principal  parishioners  to  be  by  them  selected  for  the  pur- 
pose, impose  a  rate  on  the  parish.     Now,  if  the  law  be  as  the  Court  of 
Queen's  Bench  has  laid  it  down,  all  this  was  quite  unnecessary ;  for  the 
churchwardens  might  convene  a  meeting  of  the  parish,  and  then,  with  or 
*«1791  ^^^^^"*  *^^  concurrence  of  *four  parishioners,  might,  if  the  ma- 
-I  jority  would  not  do  their  duty,  as  being  themselves  parishioners 
though  a  minority,  impose  the  necessary  rate  at  that  meeting.     Among 
the  eight  commissioners  by  whom  these  proposed  new  laws  were  framed 
were  two  civilians  and  two  common  Iawyers.(c{)     Without  attributing  too 
much  weight  to  their  authority,  we  may,  I  think,  assume  it  to  be  quite 
clear,  from  what  they  proposed,  that  they  had  no  notion  of  the  law  being 
such  as  it  is  now  contended  to  be. 

For  these  reasons  I  think  the  judgment  of  the  Court  of  Qn^cn*8 
Bench  was  wrong.  I  think  that  the  only  duty  of  the  parishioners  is  tc 
keep  the  church  in  repair ;  that,  when  they  impose  a  rate  for  that  pur- 
pose, they  are  in  fact  making  a  by-law ;  and  so,  that  the  rate,  in  order 
to  be  valid,  must  have  all  the  requisites  necessary  to  the  validity  of  a 
by-law,  one  of  which  is  that  it  should  be  passed  by  a  majority  of  the 
parishioners  assembled  for  the  purpose ;  and,  that  not  having  been  done 
here,  the  rate  is  bad.  I  think,  further,  that  the  doctrine  of  votes  being 
thrown  away  is  inapplicable  to  the  case  of  a  body  of  persons  assembled 
to  make  a  by-law ;  and,  even  if  the  analogy  were  much  closer  than  it 

(a)  Re/ormatto  Legum  Eccletiattiearumy  ex  atUkoritate  prim&m  Regit  ffenrici  8  inehontn  :  Ihind* 
peir  Regem  EdonarHum  0,  proveeta,  adanetaqwe  in  kimc  modnm,  atque  nunc  ad  pUniorem  ipeanm 
r^wrmationem  in  lueetn  edita,     Loudinif  1640. 

(6)  P.  106.  ie)  P.  107. 

(d)  Dr.  William  Maye,  Dr.  Roland  Tayloar  of  Hadley,  John  Lucas,  Esq.,  and  Riebard  Oood«« 
rikei  Bsq.    See  the  CommiMion  of  Edward  6,  prefixed  to  the  Reformatio  Le^m  EcolesiartiearaiB. 
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appears  to  me  to  be,  Btill  the  authorities  show  it  cannot  prevail  in  this 
case ;  for  it  appears  that,  from  the  remotest  time,  a  contttmaeions  ma- 
jority refusing  to  make  a  rate,  might  be  punished  till  a  majority  did 
concur,  a  state  of  things  inconsistent  with  the  notion  that  their  concur 
rence  is  not  essential  to  the  validity  of  the  rate.  And,  lastly,  the  pro- 
posal by  the  commissioners  in  the  *reign  of  Edward  the  6th,  pro-  r^oYo 
Tiding  for  a  mode  of  assessing  a  rate  by  the  churchwardens  by 
consent  of  four  of  the  parishioners,  shows  that,  according  to  their  under- 
standing of  the  law,  the  churchwardens  had  not  in  effect  such  a  power 
by  simply  convening  the  parish,  and,  in  case  of  contimiacious  opposition, 
imposing  the  rate  by  the  will  of  the  minority. 

I  am  therefore  of  opinion  that  the  judgment  below  should  be  reversed. 

Maule,  J.  I  will  very  shortly  state  my  reasons  for  concurring  with 
those  who  think  the  judgment  of  the  Queen's  Bench  ought  to  be  affirmed. 

The  question  is,  whether  a  church  rate  for  the  parish  of  Braintrec, 
made  on  the  15th  of  July,  1841,  be  a  valid  rate,  supposing  the  facts 
offered  to  be  proved  in  the  Ecclesiastical  Court  to  be  established. 

These  facts  were :  that,  the  parish  church  of  Braintree  being  out  of 
repair,  a  vestry  was  duly  called  in  pursuance  of  a  monition  from  the 
proper  authority  for  the  purpose  of  making  a  rate  for  the  necessary 
repair  of  the  church  and  other  proper  purposes  of  a  church  rate ;  that, 
the  parishioners,  having  accordingly  duly  assembled  in  vestry,  after  cer- 
tain proceedings  to  show  the  necessity  and  amount  of  repairs,  &c.,  on 
which  no  question  is  made,  certain  proceedings  took  place  on  which  the 
question  argued  on  this  writ  of  error  arises.  Those  proceedings  are  thus 
set  forth  in  the  libel.     (His  Lordship  stated  them.) 

It  appears  to  me  that  the  substance  of  these  proceedings  is,  that  the 
greater  number  of  persons  present  at  the  vestry  refused  to  make  any 
rate,  and  proclaimed  to  all  the  others  their  refusal  to  do  so,  grounding 
their  '^'refusal  on  reasons  which  showed  that  their  determination  .^.^ . 
was  to  refuse  in  any  manner  to  concur  in  enforcing  by  compulsory  ^ 
means  the  repair  of  the  church :  and  that,  thereupon,  a  rate  was  made 
with  the  concurrence  of  all  present  except  those  who  were  determined 
not  to  make  any  rate  whatever. 

It  is  indeed  questioned,  whether  this  be  the  true  construction  of  what 
took  place  at  the  vestry :  and  difficulties  have  been  suggested  with  regard 
to  the  form  of  proceeding.  But  I  think  the  proceedings  are  not  to  be 
judged  with  a  strict  regard  to  form,  especially  not  with  regard  to  the 
forms  of  any  particular  assembly,  forms  which  vary  with  the  nature,  con- 
stitution, and  object  of  the  assembly.  The  meeting  in  question  was  a 
testry  called  for  the  sole  purpose  of  making  a  church  rate.  The  pro- 
ceedings of  such  a  meeting  do  not  require  such  strict  or  minute  regula- 
tions as  may  be  necessary  in  cases  of  bodies  having  more  extensive  and 
complicated  functions.  For  such  a  meeting  as  that  in  question  it  seemd 
to  me  to  be  sufficient  that  it  plainly  indicates  what  it  considers  itself  to 
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be  doing.   And  I  think  the  vestry  in  question  did  soflSciently  ipdicate  its 
intention  to  be  what  I  have  above  described. 

In  addition  to  the  facts  as  to  the  proceedings  in  the  vestry  as  stated 
and  oflfered  in  proof  in  the  libel,  the  copy  of  the  proceedings  annexed 
(see  libel)  states  that  a  protest  was  made  by  the  mover  of  the  amendment 
on  his  own  behalf  and  on  behalf  of  the  meeting,  against  the  irregularity, 
&c.(a)  Supposing  that  this  should  also  be  taken  as  part  of  the  proceed- 
ings, it  will  not  vary  the  conclusion  that  I  have  arrived  at,  as  to  the  eifect 
^  and  substance ;  the  refusal  mentioned  in  the  protest  *being  clearly 

•^  the  refusal  to  make  any  rate,  contained  in  the  amendment. 

Supposing  this  to  be  the  real  substance  of  the  proceedings  of  the  vestry, 
the  question  is,  whether,  when  the  majority  of  a  vestry  assembled  as  this 
was  refuse  to  make  any  rate,  those  who  are  willing  to  make  one  can  make 
a  valid  6ne. 

It  is  not  necessary  to  prove,  for  it  was  not  questioned  in  the  argument, 
but  expressly  admitted,  that,  by  the  established  law  of  England,  the 
parishioners  are  bound  to  provide  for  the  repair  of  the  church,  &c.  Nor 
was  it  denied  that  the  ancient  and  usual,  if  not  the  only  lawful,  mode  of 
doing  this  was  by  a  church  rate.  Nor  was  it  denied  that  it  was  the  pro- 
per business  of  the  vestry  in  question  to  make  a  rate,  supposing  the  con- 
dition of  the  fabric  of  the  church  to  require  one,  or  that,  if  the  vestry  had 
been  unanimous  in  refusing  one,  they  would  have  acted  illegally ;  nor 
that  by  law  there  ought  to  be  a  mode  by  which  parishioners  might  be 
compelled  to  perform  the  duty  of  providing  for  the  repair  of  the  churcL 
But  it  was  contended  that,  notwithstanding  these  propositions,  the  pre- 
sent rate  was  invalid,  inasmuch  as  the  parishioners,  though  bound  to 
perform  this  duty,  had  not  actually  performed  it.  But  it  appears  to  me 
that,  the  only  duty  of  the  parishioners  on  the  occasion  in  question  being 
to  provide  for  the  repairs  of  the  church,  and  the  law  not  requiring  any 
particular  number  or  proportion  of  the  parishioners  in  order  to  that  per- 
formance, those  who  declined  to  perform  the  duty  could  not,  by  a  reso- 
lution or  protest  which  it  was  not  competent  to  them  to  make,  prevent 
those  who  were  willing  to  do  what  they  Tvere  bound  to  do  from  doing  iU 
*3761  ^^^'  though  a  majority  may  bind  a  minority  '''in  matters  within 
the  competence  of  the  meeting,  they  cannot  do  so  in  matters 
beyond  their  competence,  still  less  by  an  illegal  resolution  such  as  one 
by  which  they  abdicate  the  function  which  they  are  bound  to  exercise. 
The  amendment  proposed  in  this  case  was  in  effect  a  resolution  that  the 
vestry  should  refuse  to  do  what  it  was  assembled  to  do,  and  was  bound 
by  law  to  do.  Such  a  resolution,  though  it  amounts  to  a  refusal  by  those 
who  vote  for  it  to  do  what  they  ought  to  do,  is  not  one  by  which  they  can 
bind  those  who  are  willing  to  perform  the  duty,  any  more  than  at  a  meeting 
of  electors  to  choose  a  member  of  parliament,  a  resolution  carried  by  a  majo- 
rity that  they  would  not  elect,  considering  parlianents  as  unlawful,  would 

(a)  Bee  7  Q.  B,  420. 
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bind  those  who  were  willing  to  choose  a  member  in  obedience  to  the  writ, 
or  invalidate  a  choice  made  by  them  without  the  consent  and  against  the 
protest  of  the  majority.  To  this  extent  I  think  the  analogy  between  an 
election  and  the  present  case  is  perfect,  though  there  is  a  material  differ- 
ence arising  out  of  the  uncertainty  and  indefiniteness  of  the  amount  of 
the  rate  to  be  granted.  And  perhaps,  in  a  case,  which  might  be  sup- 
posed, of  persons  disposed  to  evade  the  law,  great  diflSculties  might  be 
thrown  in  the  way  of  enforcing  the  obligation  to  repair,  by  taking  advan- 
tage of  this  uncertainty.  But  that  is  not  the  case  in  the  present  instance. 
Those  who  dissented  from  the  rate  made  no  question  as  to  the  necessity 
or  amount  of  repairs,  but,  having  stated  their  conviction  that  no  church 
rate  ought  in  any  case  to  be  made,  refused  to  concur  in  any,  thereby 
fairly  and  without  evasion  raising  a  question  which,  considering  how  this 
Court  is  divided,  cannot  be  said  to  be  free  from  reasonable  doubt. 

*It  appears  to  me,  therefore,  that  at  a  vestry  which  could  law-  r-^ntjM 
fully  do  nothing  but  provide  for  the  repairs  of  the  church,  &c.,  '- 
and  which  could  not  lawfully  omit  to  do  so,  all  who  acted  at  all  concurred 
in  the  rate  in  question;  and  that  the  rest,  in  effect  and  substance,  did 
nothing.  For  these  reasons,  it  appears  to  me  that  the  judgment  of  the 
Queen's  Bench  ought  to  be  affirmed. 

Alderson,  B.  There  are  two  questions  in  this  case,  which  I  shall 
proceed  to  discuss  in  their  order.  It  is  not  necessary,  after  the  judg- 
ments of  my  learned  brothers  who  have  preceded  me,  to  state  again  the 
facts  on  the  record  before  the  Court. 

On  the  first  question  I  believe  we  are  nearly  all  agreed.  The  prohi- 
bition is  not  to  go  unless  it  be  established  affirmatively  that  the  Spiritual 
Court  are  about  to  exceed  their  jurisdiction.  It  is  not  disputed  (indeed 
after  the  decision  in  this  Court  in  the  former  case  on  this  subject  it  cannot 
be  disputed  here),  that,  under  ordinary  circumstances,  a  church  rate  can 
only  be  made  by  a  vote  of  the  majority  of  the  vestrymen  attending  at  a 
meeting  duly  called  for  that  purpose.  If,  therefore,  it  were  affirmatively 
made  out  by  the  record  here  that  this  rate  was  made  under  such  ordinary 
circumstances  by  a  minority,  the  prohibition  ought  to  go,  and  the  judg- 
ment of  the  Queen's  Bench  ought  to  be  reversed. 

Now  it  does  appear  here  that,  at  a  meeting  duly  called,  a  majority  of 
vestrymen  present  thereat  passed  a  resolution  against  making  any  church 
rate  at  all.  It  does  also  appear  that,  after  this  was  done,  the  rate  in 
question  was  made  at  the  same  meeting  by  the  churchwardens  and  others 
of  the  vestry  then  present  thereat.  *Now  I  think  the  words  r-^op^r. 
**  others  of  the  rate  payers"  altogether  exclude  those  members  of  *•  *" 
the  vestry  who  formed  the  majority.  But  they  are  certainly  consistent 
with  the  supposition  that  they  may  be  either,  first,  the  whole,  or,  secondly, 
the  major  part,  or,  thirdly,  even  the  minor  part,  of  the  original  minority 
of  the  vestry.  Supposing  the  original  majority  are  to  be  treated  as  still 
present,  and  dissenting,  it  is  clear  that  the  rate  has  been  made  against 

t2 
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the  opinion  of  the  majority.  But,  if  thej  are  to  be  treated  as  abeeit, 
and  omitted  altogether,  under  the  special  circomstances  of  this  case, 
from  the  account,  there  will  still  remain  a  question  whether  the  rate  has 
been  made  under  the  circumstances  firstly,  secondly,  or  tliirdly  above 
suggested.  In  the  two  former  cases,  the  rate  would  then  be  good ;  for 
it  would  be  made  either  unanimously,  or  by  a  majority  of  those  legally 
present.  In  the  third  case  it  would  be,  I  apprehend,  bad  under  the  cir- 
cumstances stated  on  this  record.  This  record  leaves  it  therefore  in 
doubt,  even  granting  that  the  original  majority  are  to  be  treated  as  absent, 
whether  the  rate  is  bad  or  good,  and  therefore  doubtful  whether  the 
Ecclesiastical  Court  are  or  are  not  exceeding  their  jurisdiction  in  en- 
forcing it. 

Now  I  thin^  those  who  seek  to  prohibit  must  make  this  out  affirm- 
atively :  for  we  must  presume  a  Court  not  to  exceed  its  jurisdiction, 
unless  it  be  shown  to  have  done  so.  And,  as  it  is  left  doubtful,  I  think 
that  the  judgment  of  the  Queen's  jBench  must  be  affirmed  if  it  can  be 
shown  that,  according  to  the  rules  of  law,  the  original  majority,  who  dis- 
sented from  all  church  rates  and  refused  to  make  any,  by  so  doing  are  to 
be  treated  as  absent,  and  their  votes  altogether  disregarded.     And  I  am 

*^*7Q'\  ^^^^  ^  ^^°^^  ^  ^^^  result ;  for  it  compels  '''the  Court  to  decide  the 
-I  real  and  importai^t  question  in  the  cause  without  getting  rid  of  it 
by  an  objection  merely  in  point  of  form,  and  which  the  learned  counsel 
who  argued  the  case  very  ably  thought  it  became  him  to  introduce  with 
an  apology  for  taking  it.  He  will  therefore  be  much  relieved,  I  doubt 
not,  in  finding  that  such  an  objection  is  untenable. 

I  come  then  to  the  second  question  in  this  case,  which  is,  as  to  the 
effect  of  the  conduct  of  the  majority  of  the  vestry  under  the  special 
circumstances  found  on  this  record.  It  will  be  proper  to  recapitulate 
those  which  I  deem  the  most  material  for  my  judgment.  It  appears  then, 
upon  this  record,  that  this  unhappy  church  was  in  want  of  necessary 
repairs ;  that  a  suit  had  been  (no  doubt  after  much  ineffectual  litigation, 
as  we  know  well  enough  from  our  former  records)  instituted  in  the  Ecclesi- 
astical Court,  in  order  to  compel  the  churchwardens  and  the  parishioners 
also  to  do  their  duty.  It  appears  further  that,  after  citation  and  default 
of  appearance,  the  Court  had  distinctly  ordered  the  churchwardens  and 
parishioners  to  repair  the  church ;  and  that,  in  compliance  with  that  order, 
the  churchwardens  duly  summoned  a  vestry;  and  that  they  and  the 
parishioners  met  accordingly  in  obedience  thereto.  Now  what  was  the 
duty  which  they  had  to  perform  ?  I  will  state  it  in  the  words  of  my 
lamented  friend  Lord  Chief  Justice  Tindal  :  words  which  were  not  merely 
his  own,  though  that  circumstance  alone  would  give  them  the  greatest 
weight,  but  which  were  very  deliberately  weighed  and  settled  by  us  all 
who  concurred  in  that  decision.  They  are  these. '  ^'  Such  then  being 
the  law  of  the  land,  it  follows,  as  a  necessary  consequence,  that  the  repair 


12  ADOLPHUS  ft  ELLIS.   N.  S.  879 

01  the  fabric  of  the  churoh  is  *a  duty  which  the  parishionerB  are  (-^cqq/^ 
compellable  to  perforin;  not  a  mere  vohmtary  act,  which  they  ^ 
maj  perform,  or  decline,  at  their  own  discretion ;  that  the  law  is  impera- 
tive npon  them  abeolately,  that  they  do  repair  the  church ;  not  binding 
on  them  in  a  qualified  limited  manner  only,  that  they  may  repair  or  not, 
as  they  think  fit ;  and  that,  where  it  so  happens  that  the  fabric  of  the 
church  stands  in  need  of  repair,  the  only  question  upon  which  the  parish- 
ioners, when  convened  together  to  miJi^e  a  rate,  can  by  law  deliberate 
and  determine  is,  not  whether  they  will  repair  the  church  or  not  (for 
npon  that  point  they  are  cimcluded  by  the  law),  but  how,  and  in  what 
manner,  the  common  law  obligation,  so  binding  them,  may  be  best  and 
most  efiectually,  and  at  the  same  time  most  conveniently  and  fairly 
between  themselves,  performed  and  carried  into  effect.     The  parishioners 
have  no  more  power  to  throw  off  the  burden  of  the  repair  of  the  church, 
than  that  of  the  repair  of  bridges  and  highways ;  the  compelling  of  the 
performance  of  the  latter  obligation  belonging  exclusively  to  the  temporal 
courts,  whilst  that  of  the  former  has  been  exercised  usually,  though 
perhaps  not  necessarily  exclusively,  by  the  Spiritual  Courts  from  time 
immemorial.* '(a)    This  then  was.the  duty  of  the  vestry,  as  laid  down 
bj  the  Court  of  Error.     But  it  does  not  stop  here.     It  appears  by  this 
record  that  this  vestry  unanimously  agreed  that  the  church  was  in  want 
of  needful  repair ;  indeed  the  proceedings  in  the  Ecclesiastical  Court  had 
before  given  them  a  full  opportunity  of  disputing  that  if  they  had  been 
minded  to  do  so.     They  also  agreed  as  to  the  amount  required  for  the 
necessary   repairs.      Now,   these  facts  being  established,   what  then 
remained  for  them  to  do?    Lord  Chief  '''Justice  Tindal  says,  r,y<%^^ 
they  are  not  to  deliberate  whether  they  will  repair  the  church  '- 
(for  on  that  point  they  are  concluded  by  the  law),  but  only  how  it  may 
be  best  and  most  fairly  and  conveniently  carried  into  effect  between  them- 
selves.   And,  if,  therefore,  they  have  agreed  as  to  the  want  of  repair 
and  the  amount  required  for  it,  really  the  only  remaining  question  is  how 
to  apportion  inter  se  that  amount. 

And  I  am  of  opinion,  also,  that  they  must,  in  strictness  of  law,  do  this 
by  a  rate. 

I  know  it  has  been  said  that  parishioners  may  make  any  by-law  for  the 
repair  which  they  may  please.  I  apprehend  this  to  be  an  erroneous  opi- 
nion. I  do  not  doubt,  however,  that  any  arrangement  made  by  them  by 
which  the  repairs  were  accomplished  would  be  an  excuse  to  the  Ecclesi- 
astical Court  which  ordered  them  to  repair.  So,  also,  it  may  well  be  that 
the  majority  of  a  vestry,  having  dominion  over  the  property  of  the  parish, 
may  order  a  part  or  the  whole  to  be  applied  to  the  repair  of  the  church. 
But  I  conceive  that,  if  they  are  to  tax  the  minority,  it  cannot  be  shown 
that  they  can  legally  do  it  except  by  making  a  rate ;  which  is  the  ques- 
tion before  us.     And,  even  as  to  a  rate,  their  power  is  limited  by  law  to 

(a)  Yeley  e.  Border,  12  A.  A  E.  302. 
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the  taxation  of  particular  classes  of  property  alone.  When,  therefore, 
the  Ecclesiastical  Court  has  made  such  an  order  as  here  it  is  stated  to 
hare  made,  it  will  not,  I  think,  he  a  legal  compliance  with  that  order  to 
make  any  by-law  for  taxing  the  parishioners  except  by  a  rate.  Nor 
would  such  by-law,  if  made,  not  being  a  rate,  bind  the  minority  of  the 
vestry.  If  it  would,  how  could  any  custom  in  the  parish  to  rate  accord- 
ing to  sheep  walks  have  been  held  bad  (as  is  stated  in  Gibson's  Codex, 
^  *vol.  i.,  p.  195,  ed.  2)  by  Haughton,  J.?(a)     If  the  parish  could 

^  make  any  by-law,  they  might  make  that :  and  the  custom  would 
have  been  evidence  of  it.  In  truth,  the  only  by-law  they  can  make  is  a 
rate  of  a  limited  nature,  being  confined  to  the  owners  and  occupiers  of 
particular  and  definite  property.  And  they  are  to  apportion  the  whole 
amount  on  residents,  being  owners  or  occupiers  of  lands  or  tenements,  or 
owners  occupying  though  not  residing  on  them.  And  that  is  to  be  done 
according  to  their  rateable  value.  I  cannot  conceive  how  this  can  possi- 
bly be  done  except  by  making  a  rate  on  this  particular  species  of  property. 
If  the  rating  by  custom,  held  bad  by  Haughton,  J.,  be  supposed  to  be 
bad  because  such  a  by-law  would  be  unreasonable,  the  same  must  be  true 
of  any  other  mode  which  distributes  the  burden  otherwise  than  as  the 
law  has  imposed  it.  And  so  the  cases  in  which  it  has  been  done  other- 
wise either  must  be  explained  as  being  sufiScient  excuses  for  not  making 
a  rate,  or  are  not  good  law  if  they  go  to  the  extent  of  saying  that  such  a 
by*law  could  tax  the  minority  in  case  they  disputed  it.  The  dictum  of  the 
Judges  in  Rogers  v.  Davenant,  1  Mod.  194,(6)  is  an  instance  how  easily 
such  an  idea  of  the  power  of  making  an  unlimited  by-law  might  arise. 
And  yet  that  dictum,  if  fairly  considered,  really  bears  no  such  construc- 
tion. There  the  question  arose,  whether  the  Ecclesiastical  Court  could 
appoint  commissioners  to  make  a  rate.  The  Court  were  clearly  of  opi- 
nion, as  well  they  might  be,  that  there  was  no  such  power,  for  the  Eccle- 
siastical Court  had  no  jurisdiction  over  a  lay  fee :  and  they  say  that  none 
*3831  ^^^  Parliament  '''can  impose  a  tax.     But  they  add  that  the  majo- 

^  rity  of  the  parishioners  may  make  a  by-law.  Now,  considering 
that  the  question  was  whether  a  rate  could  be  made  by  the  Ecclesiastical 
Court,  the  only  reasonable  and  fair  construction  of  the  words  used  under 
these  circumstances  by  the  Court  really  is  that  the  parishioners  may  make 
a  by-law  for  a  rate,  viz.  in  the  case  before  the  Court,  for  the  rate  which 
the  Ecclesiastical  Court  could  not  make.  This  then,  properly  understood, 
only  means  that  they  may  make  a  by-law  for  a  rate.  And  I  do  not  think 
that  any  good  authority  can  be  produced  inconsistent  with  this  view  of 
the  law.  Indeed  this  subject  has  been  already  fully  discussed  by  my 
learned  brother  Cresswell,  with  whose  judgment  on  this  part  of  the  case 
I  entirely  agree. 

I  have  adverted  to  this  subject  at  some  length,  because  I  wished  to 
dear  my  way  as  distinctly  as  I  could  to.  the  very  and  only  point  on  which 

(a)  The  reference,  apparentlj,  U  to  HoUand  v.  Kirton,  2  Roll.  Rep.  463. 
(6)  See  2  Mod.  8. 
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aa  it  seems  to  me  the  question  depends ;  which  is,  whether,  under  the 
particular  circumstances  stated  on  this  record,  there  was  in  truth  any 
subject  whatever  for  the  proper  deliberation  of  the  vestry  at  the  time 
when  the  majority  passed  the  resolution  on  which  the  question  here  turntf. 
I  think,  then,  that  it  is  made  out  clearly :  first,  that  the  original  duty 
was  as  stated  by  Lord  Chief  Justice  Tindal  ;  secondly,  that  here  the 
restrj  unanimously  agreed  as  to  »he  want  of  repair  and  as  to  the  amount 
required ;  and,  thirdly,  that  this  amount  could  only  be  legally  levied  by 
a  rate  on  the  holders  of  the  peculiar  property  defined  by  law.  The 
aound  conclusion  therefore  is  that  the  only  thing  remaining  was  the  single 
duty  of  apportioning  the  admitted  amount  equally  and  justly  on  those 
who  by  known  law  were  bound  to  bear  it. 

*Under  these  circumstances,  a  rate  of  two  shillings  was  moved  t-^qqa 
and  seconded ;  to  which  the  amendment  was  moved,  and  carried  ^ 
bj  a  majority,  which  it  is  not  necessary  again  to  repeat,  being  a  resolu- 
tion against  church  rates  in  general,  and,  in  effect,  a  refusal  by  that 
majority  to  make  any  rate  at  all.     Now  it  is  clear  that,  though  a  valid 
church  rate  can  only  be  made  by  a  majority  of  the  vestry,  this  means  a 
majority  of  those  who  attend.     Indeed  it  is  plain  from  the  cases  that 
even  the  churchwardens  alone,  if  they  are  the  only  persons  present,  may 
make  a  valid  rate.    For  the  other  parishoners  either  are  taken  to  assent, 
or,  which  is  the  more  reasonable  view,  I  think,  of  it,  their  absence  causes 
them  to  lose  any  right  to  object  to  what  is  done  by  those  who  are  present. 
Here  the  majority  are  indeed  present :  but  they  altogether  decline  to  do 
their  duty.     They  offer  no  legal  amendment  to  the  rate  proposed.     The 
minority  then,  being  the  only  part  of  the  i^sembly  who  propose  anything 
that  can  legally  be  put,  proposed  the  rate  to  which  in  truth  no  real 
amendment  has  been  ever  moved  by  any  one  ;  and  it  is  carried.     It  is 
laid  that  this  has  not  been  formally  done.     I  think  it  has :  but,  if  not, 
any  such  objection  would  properly  be  made  and  decided  by  the  Eccle- 
siastical Court.     We  are  only  concerned  with  the  question  as  to  the 
authority  of  the  minority  to  act. 

Now,  if  there  be  any  rule  of  law,  established  in  other  cases,  by  which 
persons  so  misconducting  themselves  and  setting  all  law  at  defiance  are 
to  be  treated  as  absent,  and  their  opposition  rendered  as  nugatory  as  it 
is  confessedly  wrong,  it  would  be  surely  a  very  reasonable  one.  For 
there  could  be  no  better  remedy  for  such  evils  than  that  the  law  should 
prevent  such  *attempts  from  being  successful.  Merely  to  punish  i-^qqi- 
people  for  doing  wrong  is  a  very  inadequate  remedy  for  the  inno-  *- 
cent,  who  continue  to  suffer  from  the  wrong  done.  Here,  if  the  majority 
prevail,  who  violate  their  plain  duty,  the  minority  (who  are  willing  to  do 
it)  are  punished  with  them.  See  how  it  is  put  in  Rogers  v.  Davenant, 
1  Mod.  194.  There  Lord  Chief  Justice  North  says,  the  Spiritual  Court 
may  excommunicate  every  one  of  the  parishioners  till  the  church  be 
repaired ;  and  those  that  are  willing  must  be  absolved.  But  it  is  surely 
VOL.  xn.— 29 
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a  strange  thing  if  this  should  be  really  the  law.  Its  effect  is,  that  tkoK 
who  have  done  no  wrong  are  first  to  be  excommunicated  and  thea 
absolved;  thus  punishing  innocent  people.  But,  even  waiving  this 
absurdity,  and  confining  the  meaning  of  the  passage  as  extending  the 
excommunication  only  to  the  guilty,  still  the  continued  non-repair  of  the 
church,  rendering  it  perhaps  unsafe,  would  be  in  truth  an  interdict  on 
divihe  worship  affecting  the  whole  parish  as  long  as  the  contest  lasts. 
And  that  depends  on  the  obstinacy  of  the  majority,  in  submitting  to  the 
punishment  but  still  refusing  to  do  the  act  required.  Let  us  see,  tben, 
whether  we  are  obliged  to  hold  this  to  be  the  law,  or  whether  the  autho- 
rity of  decided  cases  does  not  afford  us  reasonable  grounds  for  deciding 
that  all  this  absurdity  and  injustice  is  no  part  of  the  English  law.  And 
I  think  such  cases  are  not  wanting. 

In  the  first  place,  I  am  disposed  to  hold  that  Thursfield  v.  Jones,  1 
Ventr.  867,  properly  understood,  affords  us  an  authority  for  a  true  prin- 
ciple of  decision  on  this  point.     There  it  is  said,  in  a  case  of  refusal  bj 
the  majority,  that,  as  the  churchwardens  are  to  be  cited  and  not  the. 
^      _   ^parishioners,  they,  the  churchwardens,  may  make  the  rate.   Now 
-J  I  do  not  stop  to  consider  whether  the  churchwardens  alone,  or,  as 
Chief  Justice  North  puts  it,  the  parishioners  as  well  as  the  churchward- 
ens, are  to.  be  punished  for  the  neglect.     But  in  either  case  the  same 
conclusion  will  follow  from  the  principle  suggested  as  the  ground  of  deci- 
sion :  that  they  who  are  to  be  punished  for  the  neglect  may  avoid  it  by 
doing  the  act,  and  that  the  act  so  done  will  be  valid.     And  this  I  think 
a  sound  principle  applied  to  a  case  where  immediate  punishment  wonld 
follow  the  omission.    This  will  not,  however,  be  any  authority  for  a  gene- 
ral proposition  that  the  churchwardens  alone,  or  the  minority  of  the 
parishioners  with  them,  may  make  a  rate  if  the  majority  refuse  to  do  so: 
for  then  the  Ecclesiastical  Court  may  be  applied  to ;  and  the  majority 
may  and  ought  to  be  heard  to  give  their  reasons  for  refusing.     But  it 
will  apply  to  cases  where  the  refusal,  being  after  an  order  by  a  compe- 
:tent  Court  to  do  it,  would  lead  to  immediate  punishment,  and  would 
;place  those  willing  to  act  in  obedience  to  the  law  in  jeopardy.     With  this 
'restriction,  and  this  case  falls  within  it,  I  am  disposed  to  affirm  the  pro- 
position suggested  in  Yeley  v.  Burder,  12  A.  &  E.  308,  as  a  question  to 
.be  thereafter  considered :  and,  thus  restrained,  it  will  be  found  very  mnch 
in  conformity  with  the  principle  of  those  passages  in  the  text-books  there 
also  cited,  and  much  within  the  extent  of  the  case  of  Oaudern  v.  Selby,(a) 
decided  by  Sir  W.  Wynne;  an  authority  which,  notwithstanding  the 
observations  made  on  it,  some  of  which  at  least  are  now  shown  to  be 

^^9171  *i^^f*^^^^®<^>  I  *™  disposed  to  treat  with  great  respect.    The 

-»  common  law  authorities  to  which  Lord  Chief  Justice  Tindal  there 

refers,  as  opposed  to  Thursfield  v.  Jones,  are  all  cases  of  rates  originally 

proposed  and  refused  by  the  majority  of  the  vestry,  and  none  of  then 

(a)  Not0  (a)  to  YeUj  v.  Gosling,  3  Cart  Sec  Rep.  272;  see  1  Curt  394. 
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of  ntes  refased  at  a  meeting  held  in  obedience  to  the  decision  of  a  com- 
petent Coart.    It  appears  to  me  that  there  is  a  wide  distinction  between 
the  two  cases.     But,  secondly,  I  agree  with  the  Queen's  Bench  that  the 
cases  of  elections  of  corporate  ofiBcers  and  others  afford  also  a  reasonable 
snalogj  to  guide  our  decision  in  this  case.     In  Oldknow  v.  Wainwright, 
1 W.  Bl.  229,  S.  G.  2  Burr.  1017,  it  was  laid  down  as  a  principle,  and 
one  I  think  of  universal  application,  that,  where  a  thing  is  required  to 
be  done,  a  majority  who  do  nothing  but  merely  dissent  from  the  thing 
proposed  lose  their  votes.     If,  indeed,  they  have  a  discretion  to  do  or 
refuse  to  do  the  act,  their  dissent  is  within  their  power,  and  is  material. 
In  an  ordinary  (^e,  therefore,  of  a  vestry  assembled  to  consider  of  a 
church  rate,  they  may  refuse,  and  their  dissent  is  not  nugatory.     But, 
where  they  meet,  as  here,  in  obedience  to  the  lawful  command  of  a 
Court,  and  must  either  do  an  act  or  disobey  the  law,  their  dissent  is  merely 
contamacious(a)  (and  it  is  this  sort  of  dissent  alone  which  is  spoken  of  in 
the  election  cases),  becomes  nugatory,  and  becomes  so  because  it  is  con- 
tumacious.    This,  I  am  satisfied,  is  the  true  principle  which  governs 
them ;  and  this  explains  why  an  elector  voting  for  a  disqualified  candi- 
date knowingly  loses  his  vote,  but,  if  ignorantly,  does  not  lose  it.     His 
act  is  in  the  first  case  nugatory,  because  contumacious :  in  the  second 
not  nugatory  ^altogether,  but  is  only  to  be  set  aside,  giving  him  r4iQoo 
another  opportunity  to  obey  the  law  after  he  knows  it.     And  I 
think  this  principle  will  enable  us  satisfactorily  to  decide  this  case. 

I  was  at  one  time  struck  with  Mr.  E.%IV%  argument,  that  these  casf  s 
of  election  really  turned  on  the  form  in  which  those  points  arose,  viz. 
that  there  was  really  there  but  one  question  put,  viz.  the  question  whether 
A.,  B.,  or  G.  should  be  elected,  and  that  here  the  questions  are  put  suc- 
cessively, shall  the  rate  A.  be  adopted ;  and,  if  not,  then  shall  the  rate  B. 
be  adopted ;  and  so  on.  If  the  decisions  in  election  cases  really  turned 
on  that  ground,  the  distinction  would  be  material  and  valid.  But  I  thiiik 
that  the  distinction  I  have  pointed  out,  between  cases  of  loss  of  vote 
where  the  disability  is  known  to  the  voter,  and  not  so  where  it  is  unknown, 
show  that  the  true  principle  is,  that  the  contumacious  nature  of  the  act 
is  that  which  in  the  judgment  of  the  law  makes  it  also  nugatory.  This 
is  a  plain,  and,  I  think,  a  sound  principle  of  decision. 

It  is  said  that  this  is  a  by-law,  and  that  a  by-law  can  only  be  made  by 
a  majority.  But  this,  as  it  seems  to  me,  leaves  the  question  as  before. 
I  think  this  by-law  is  made  by  the  majority  of  those  legally  present  and 
acting.  The  rest  are  indeed  present  in  body ;  but  they  are  altogether 
absent  in  spirit  and  in  point  of  law. 

I  think,  therefore,  that  the  judgment  of  the  Queen's  Bench  should  be 
affirmed. 

Parks,  B.  This  case  was  argued  at  the  sittings  after  Trinity  term  in 
the  year  1848,  and  after  Michaelmas  term  1848.     Its  importance  ^ 

(«)  Aa  to  tht  tonn  "oontamMjr/'  EilfX  eitod  Fnuidi  «.  Steward,  5  Q.  B.  984. 
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well  as  novelty  made  it  ^necessary  to  give  it  the  fullest  considera- 
tion, which  I  have  done :  and  I  hare  now  to  state  my  opinion  that 
the  judgment  of  the  Court  of  Queen's  Bench  is  erroneous. 

Although  the  case  has,  and  not  unnecessarily,  been  argued  at  great 
length,  the  question  lies  in  a  narrow  compass.  It  is,  whether  a  rate 
made,  under  the  circumstances  stated  in  the  declaration  in  prohibition,  by 
the  churchwardens  and  some  of  the  inhabitants  in  vestry  assembled,  is 
invalid.  These  circumstances  are  stated  in  the  libel  and  declaration  in 
prohibition ;  and  the  simple  question  to  which  they  ultimately  give  rise 
seems  to  me  to  be,  whether  a  rate  made  by  the  majority  of  those  of  a 
vestry  meeting  duly  assembled  who  are  willing  to  do  their  duty,  but 
against  the  will  of  the  majority  of  those  who  were  actually  present,  is 
valid.  It  appears  that  the  parish  church  was  in  urgent  want  of  repair ; 
that  the  inhabitants  in  vestry  assembled  had  refused  to  make  a  rate ;  that, 
in  order  to  provide  for  the  repairs  of  the  church,  and  for  finding  neces- 
saries for  the  decent  celebration  of  divine  service,  and  other  legal  expenses 
of  churchwardens,  a  monition  issued  against  them  to  take  the  proper  steps 
for  putting  the  church  into  repair,  and  providing  those  necessaries,  by 
calling  a  vestry  meeting  on  a  particular  day  for  the  purpose  of  making  a 
rate  for  those  objects ;  and  against  the  parishioners  to  meet  at  that  vestry 
and  make  a  rate :  that  there  was  a  meeting  of  the  inhabitants  on  that 
day  in  vestry,  when  the  monition  was  read ;  that  7337.  was  reasonably 
required  for  those  purposes,  which  was  not  disputed  nor  denied :  that  the 
defendants  then  proposed  a  rate  of  2%.  in  the  pound;  and  that  an  amend- 
^8901  ™^^^  ^^^  proposed  and  carried,  ^objecting  to  the  principle  of  com- 
pulsory church-rates,  and  refusing  to  make  a  rate ;  that,  immedi- 
ately after  that,  and  during  the  meeting,  a  question  was  asked,  whether 
any  other  amendment  was  proposed,  as  to  the  amount  of  the  rate  ;  and 
that  no  affirmative  answer  being  obtained,  nor  any  other  proposition 
made,  the  defendants,  the  churchwardens,  and  otherB  of  the  ratepayers 
and  parishioners  then  present  in  vestry,  did  make  a  rate  of  2«.  in  the 
pound,  being  a  reasonable  amount,  for  the  purpose  of  raising  the  abore 
■um.  The  libel  states  the  rate  to  have  been  so  made.  And  a  question 
occurs  whether  there  is  a  sufiBcient  allegation  that  the  rate  was  made 
ly  all  or  the  majority  of  those  who  were  willing  to  do  their  duty 
at  the  meeting,  supposing  that  the  unwilling  majority  are  to  be  con- 
sidered as  having  been  constructively  absent  or  consentient.  This 
objection  was  not  pressed  on  the  argument:  it  probably  could  not 
have  been  with  success,  as  the  general  rule  is,  that,  after  sentence,  do 
prohibition  ought  to  go  unless  the  want  of  jurisdiction  appear  on  the  face 
of  the  proceedings :  Com.  Dig.,  Prohibitum  (D).  And  I  propose,  there- 
fore, now  to  assume  that  the  rate  was  made  by  all,  or  the  majority,  of 
those  who  were  willing  to  do  their  duty,  and  to  confine  myself  to  the 
queation  whether  the  minority  of  the  vestry,  being  all  those  persons  who 
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were  willing  to  do  their  duty,  or  the  majority  of  them,  were  competent, 
imder  the  circumstances  stated,  to  make  a  rate. 

I  must  say  that  I  think  they  were  not,  although,  at  the  time  that  I 
took  a  part  in  the  discussion  and  decision  of  the  case  in  Yeley  v,  Burder, 
12  A.  k  E.  265,  308,  I  participated  in  the  douht  expressed  by  the  late 
lamented  Lord  Chief  *  Justice  Tindal,  and  concurred  with  him  t-^qm 
and  the  rest  of  the  Judges  in  thinking  that  such  a  case  as  the 
present  deserved  consideration.  The  argument  at  the  bar  of  the  Court, 
and  subsequent  consideration,  have  removed  that  doubt. 

It  is  now  perfectly  settled  that  the  repairs  of  the  church  (and  the  same 
may  be  said  of  the  supply  of  necessaries  for  Divine  worship)  is  a  duty 
which  the  parishioners  are  bound  by  the  common  law  of  England  to  per- 
form, not  a  voluntary  act  which  they  may  decline  at  their  discretion : 
that  the  law  is  absolutely  imperative  upon  them ;  and  that,  when  the 
fabric  of  the  church  is  out  of  repair,  the  parishioners  met  in  vestry  have 
to  consider,  not  whether  they  will  repair  or  not,  but  how  their  obligation 
to  repair  may  most  conveniently  be  carried  into  effect.  That  is  a  matter 
which  is  to  be  regulated  by  the  will  of  the  majority,  which  will  bind  the 
rest,  present  or  absent ;  just  as,  in  the  analogous  cases  of  the  obligation 
on  the  inhabitants  of  parishes  to  repair  roads,  or  on  those  of  counties  to 
repair  bridges,  before  statutes  were  passed  enforcing  the  performance  of 
those  duties,  the  right  to  make  a  regulation  or  by-law  for  this  purpose 
was  a  necessary  incident  by  the  common  law ;  for  otherwise,  as  Lord 
Chief  Justice  Tindal  observes,  the  obligation  could  never  have  been 
carried  into  effect.  There  is  no  other  mode  by  which  it  could  be  done: 
and  I  cannot  help  thinking  that,  in  the  judgment  of  the  Queen's  Bench 
m  this  case,  an  unnecessary  scruple  has  been  introduced  as  to  the  use  of 
the  term  "  by-law,"  a  term  which  is  used  by  Lord  CoKE(a)  *with  p^qao 
respect  to  a  church  rate,  and  which  is  equally  applicable  to  an  ^ 
order  on  the  particular  occasion,  and  limited  to  it,  and  to  a  prospective 
order  generally  applicable  to  all  future  cases;  just  as,  in  parliament, 
there  may  be  an  act  relating  only  to  a  particular  person  and  occasion, 
and  neither  general  nor  prospective.  The  order  as  to  the  mode  of 
repairing,  though  applicable  to  the  particular  occasion,  is  as  much  a  law, 
and  obligatory  as  such,  so  far  as  relates  to  the  individuals  bound  by  it, 
as  if  it  had  provided  for  other  occasions.  Whether  this  obligation  was 
originally  personal,  a  religious  duty  which  bound  the  conscience  of  each 
individual,  as  the  learned  judge  of  the  Consistory  Court  8uppo8es,(6)  and 
was  therefore,  on  that  account,  originally  subject  to  tl  e  exclusive  juris- 
diction of  the  Spiritual  Court,  is  a  matter  we  need  not  inquire  into  on 
the  present  occasion ;  for,  whether  it  was  so  or  not,  it  is  now  unquestion- 
able that  that  Court  alone  can  enforce  it,  except  where  the  statute  law 

(a)  OhMBberUin  of  London's  Case,  6  Rap.  63  a.  As  to  the  difficulty  c.f  fixing  the  parishioners 
Ski  a  body,  reference  was  made,  in  argument,  to  R«z  «.  Wis,  2  B.  A  Ad.  197,  203;  T  rgina  v.  Su 
BaTiooi's,  Soathwark,  7  A.  A  B.  925. 

v6)  Ydey  «.  Gosling,  3  Curt  292. 
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has  interfered,  and  expressly  or  by  implication  given  to  the  temporal 
Courts  the  power  to  enforce  the  making  and  collection  of  a  rate.  Nor  is 
it  necessary  on  this  occasion  to  inquire  whether  the  obligation  can  be 
performed  by  any  other  reasonable  means  than  making  an  equal  pecu- 
niary rate ;  though  that  is  undoubtedly  equitable  and  convenient,  and  so 
prevalent  that,  practically  speaking,  it  may  be  said  to  be  the  only  mode, 
especially  in  large  parishes.  But  I  do  not  myself  doubt  that  any  other 
convenient  and  reasonable  mode  might  be  adopted :  and  indeed  there  are 
instances  of  such  a  course  being  pursued  in  respect  of  repairs  and  pro- 
*<ioqi  ^^^^"8  ^^^  them  otherwise  than  by  rate,  as  in  the  *case  of  Methold 
-■  V.  Winne,  1  Bol.  Abr.  393,  tit.  Churchwardens  (A),  pi.  3,  4.  I 
propose  to  leave  this  question  undecided,  and  to  assume  that  an  equal 
pecuniary  rate  is  the  only  lawful  means  of  supplying  the  churchwardens 
with  the  means  of  causing  the  repairs  to  be  made,  which  it  is  their  duty 
to  direct  and  superintend. 

It  is  now  perfectly  established  law,  that  the  parishioners  in  vestry 
assembled  can  alone  make  an  order  for  a  pecuniary  rate,  and  that  neither 
the  churchwardens,  nor  the  Ordinary,  nor  commissioners,  nor  any  other, 
without  the  authority  of  the  parishioners,  can  rate  or  tax  {a)  them  for  the 
purpose.  The  rate,  supposing  a  rate  to  be  the  only  means  by  which  the 
money  can  be  raised,  must,  under  ordinary  circumstances,  when  all  are 
willing  to  do  their  duty,  be  one  to  which  the  majority  present  assent.  It 
cannot  be  the  rate  for  which  most  votes  are  given ;  it  must  be  the  act  of 
the  majority.  If,  in  a  vestry  meeting  of  twelve,  five  vote  for  one  sort 
of  rate,  four  for  another,  and  three  for  a  third,  the  first  rate  would  not 
be  valid.  No  trace,  I  believe,  can  be  found  of  a  by-law,  or  any  order 
of  a  deliberative  or  in  some  sense  legislative  body  (which  the  parishioners 
in  vestry  assembled  are),  made  more  burgensium.  The  parishioners  then 
ought  to  have  assembled  for  the  purpose  of  making  a  rate,  and,  being  so 
assembled,  ought  to  have  made  it ;  and  it  may  be  considered  that  those 
were  liable  to  ecclesiastical  censures  who  disregarded  their  duty,  espe- 
cially as  a  monition  issued,  fixing  the  time  and  place,  and  pointing  out 
the  making  of  the  rate  as  a  duty  to  be  performed.  I  presume  it  is  not 
*8941  ^^  ^^  ^doubted  but  that  the  Spiritual  Court  would  punish  those 
who  wholly  abandoned  their  duty  and  wilfully  and  without  excuse 
refused  to  concur  in  making  any  rate^  or  adopting  any  means  to  cause 
the  repairs  to  be  made. 

The  conduct  of  the  majority  on  this  occasion  affords  ample  evidence 
of  the  abandonment  of  the  duty,  such  as  I  suppose  would,  against  them, 
warrant  the  inflicting  of  such  censures ;  and,  if  the  entire  refusal  of  any 
of  the  parishioners  present  to  do  their  duty  puts  them  on  the  footing  of 
absentees,  I  am  sure  would  justify  me  in  treating  as  such  those  who  put 
and  concurred  in  the  amendment.     It  clearly  amounted  to  a  refusal,  not 

(a)  On  the  qnestioD,  whether  »  church  rate  wm  eorreetlj  tonned  a  tax,  reference  wat  made,  ia 
aifoment^  to  MitcheU  v.  Fordham,  6  B.  A  C.  274i 
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merely  to  make  the  rate  proposed,  but  any  rate,  or  in  any  waj  to  con* 
tribate  to  the  repairs  or  service  of  the  church.  But  the  real  question  ia. 
the  case  is,  whether  such  an  entire  abandonment  of  their  duty  by  one  or 
more  of  the  parishioners  present  at  a  vestry  meeting  puts  the  person 
guilty  of  it  in  the  predicament  of  an  absent  or  assenting  party. 

Aa  the  majority  in  this  case  were  certainly  present  in  fact,  and  cer- 
tainly did  dissent  in  fact  from  the  proposed  rate,  as  well  as  every 
other,  I  cannot  treat  them  as  being  in  law  the  very  opposite,  absent,  or 
personally  present  and  consenting,  unless  I  have  some  sufiBcient  autho- 
rity for  so  holding :  that  is,  some  decision,  or  dicta,  or  analogy,  clearly 
applicable  to  such  a  case.  I  admit  the  great  convenience  that  would 
result  from  holding  that,  in  this  and  in  all  cases,  where  the  act  to  be  done 
IS  to  be  that  of  the  majority  of  any  number  of  persons  assembled  to  per- 
form a  duty,  the  act  of  the  majority  of  those  who  were  willing  to  obey  the 
law  should  be  sufiBcient,  and  that  all  who  refused  to  concur  '''should  r^togc 
be  deemed  to  be  absent:  and  the  convenience  of  such  a  rule 
would  add  to  the  weight  of  any  authority  produced  in  support  of  it. 
Bat  the  mere  convenience  of  a  rule  is  not  of  itself  a  sufiBcient  reason  for 
holding  that  it  is  the  law.  There  would  be  no  occasion  for  such  a  rule 
when  the  sanctions  established  by  the  law  to  secure  the  performance  of 
the  duty  were  sufficient  for  that  purpose,  as  they  unquestionably  were  in 
ancient  times ;  and,  if  the  rule  did  not  then  exist  as  a  part  of  the  law,  it 
cannot  become  so  by  reason  of  these  sanctions  proving,  from  the  altera- 
tion of  habits  and  opinions,  or  the  difficulty  of  enforcing  them,  less  effect- 
ive, or  even  wholly  inoperative.  It  is  the  province  of  legislature,  not  the 
Judges,  to  supply  a  remedy.  Is  there  any  authority  for  the  position  that 
the  will  of  the  majority  of  a  deliberative  or  legislative  assembly  is  legally 
expressed  by  the  majority  of  those  present  who  are  willing  to  do  their 
duty  ?  Certainly  it  is  not  the  case  where  there  is  a  body  consisting  of  a 
certain  number^  the  concurrence  of  all  of  whom  is  required.  If  some  of 
a  common  jury  were  to  decline  to  take  a  part  in  the  decision,  declaring 
that  they  thought  such  a  mode  of  administering  justice  unreasonable,  the 
verdict  of  less  than  twelve  would  not  be  valid.  If  the  body  is  indefinite, 
and  the  concurrence  of  a  majority  required,  is  the  rule  different  ?  There 
is  no  decided  case  to  that  effect. 

The  case  of  Gaudem  v.  Selby  (a)  is  the  only  one  of  which  I  am  aware 
that  can  be  produced.  That  case  has  been  much  commented  upon  in  the 
Ecclesiastical  Court,  in  this  case,  and  that  of  Yeley  v.  Burder,  12  A.  & 
E.  233,  265.  Two  *reports  of  it  are  in  Mr.  Johnson's  Brain-  r^coog 
tree  Case,  p.  103,  109,  120  {2d  ed.)  I  concur  with  the  learned  •- 
Judge  of  the  Consistory  Court,  3  Curt.  278,  that  the  point  which  the 
Dean  of  the  Arches,  Sir  W.  Wynne,  decided  was  that  the  churchwarden 
of  his  own  authority  has  the  power  to  make  a  rate  after  the  refusal  of 
the  vestry  to  make  one,  and  not  that  he  could  make  it  with  the  concur* 

(a)  Note  (a)  to  Yelej  v.  Gosling,  3  Cart  272.    See  1  Cart  394. 
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rence  of  a  minority,  being  the  majority  of  those  who  are  willing  to  aet 
And  this  decision  moat  now  be  considered  as  being  clearly  against  law. 
The  case  therefore  is  no  authority  upon  the  point  now  under  considera- 
tion ;  nor  are  there  any  dicta  of  Judges  or  text  writers  in  favour  of  the 
position. 

The  only  other  authority  mentioned,  and  that  on  which  the  principal 
reliance  is  placed,  is  the  analogy  of  a  meeting  of  a  corporate  body,  or 
oart  of  it,  to  make  an  election,  in  which  those  who  decline  to  vote,  or 
vote  for  an  unqualified  candidate,  are  said  virtually  to  acquiesce  in  the 
slection  made  by  those  who  voted  for  a  qualified  candidate ;  Oldknow  v, 
WTainwright,  1  W.  Bl.  229,  S.  C.  2  Burr.  1017.  But  this  in  truth  is  not 
a  correct  legal  description  of  the  principle  which  renders  such  an  election 
valid ;  it  is  only  an  illustration  of  the  effect  of  such  conduct,  in  that  par- 
ticular case.  In  cases  of  election  (unless  the  charter  otherwise  specify) 
the  rule  is  that  the  qualified  member,  who  has  the  most  votes  of  the  per-^ 
sons,  be  the  number  what  it  may,  of  the  electing  body,  and  whether  it 
constitute  the  majority  of  the  meeting  or  not,  is  the  person  duly  elected. 
To  say  that  by  voting  for  an  unqualified  person,  or  for  another,  the  voter 
*AQ71  ^9[^^<^6s  iQ  ^be  ^election  of  the  officer  actually  elected,  is,  in 
^^^^  truth,  a  mere  figurative  and  superiiuous  expression,  not  a  legal 
principle.  But  the  making  of  a  by-law  is  a  legislative  function ;  and 
that  only  is  law  which  the  actual  majority  make  such ;  and  the  minority 
cannot  make  the  law.  The  case,  then,  of  a  corporate  meeting  for  elec- 
tion purposes  is  not  analogous ;  and  no  other  can,  I  believe,  be  brought 
forward. 

The  case  of  Rogers  v.  Davenant,  2  Mod.  8,  1  Mod.  194,  in  which  it  is 
laid  down  as  law  that  the  majority  who  refuse  a  rate  may  be  excommnni- 
eated,  affords  a  very  strong  argument  that  there  was  no  power  in  the 
minority  to  make  a  valid  rate.  For,  if  there  was,  their  refusal  was  merely 
nugatory ;  and  why  should  it  be  punished  at  all  ?  I  concur  entirely  in  my 
brother  RoLFs's  observations  on  this  head. 

Had  there  indeed  been  any  well-considered  case  in  which  it  had  been 
decided  that,  on  a  mandamus  to  a  set  of  persons  to  do  an  act  required  by 
law  to  be  done  by  all,  or  by  a  majority,  present  at  a  meeting,  a  part  in 
one  case,  or  the  minority  in  the  other,  could,  on  the  refusal  of  the  others 
or  the  majority,  do  it,  so  as  to  make  it  equally  legal  and  binding  as  if 
made  by  the  majority,  I  should  have  considered  such  an  authority  as 
;iffording  a  complete  analogy ;  and  probably,  considering  the  convenience 
of  the  principle,  might  hold  myself  warranted  to  act  upon  it.  But  I  am 
not  aware  that  there  is  any  such  case :  and  it  certainly  would  have  been 
discovered  by  the  industry  of  the  Judges  or  counsel,  if  there  had  been 
such  a  case.  On  the  other  hand,  there  is  a  recent  authority  bearing  on 
♦ftQftl  ^^  question,  ♦though  certainly  not  conclusive,  but  deserving  of 
-■  notice,  as  it  shows  an  instance  of  persons  actually  present,  whc 
are  considered  as  not  being  constructively  absent.     It  is  the  case  In  fie 
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tbo  Rate-payers  of  EynBham  Pari8h.(a)     *The  Watching  and  r^oqq 
Li^htiDg  Act,  8  &  4  W.  4,  c.  90,  provides  that,  if  a  majority  of  '- 
ntepayers,  onsisting  of  tworthirds  present  at  a  meeting,  determine  that 

'«)  The  learned  Judge  cited  this  oMe  from  18  L.  J.,  N.  S.  Q.  B.  210.    The  following  report  If 
&■  a  the  notee  of  the  Reporters. 

ETK8HAM  Case.    [April  23, 18i9.] 

1  I  Lighting  sod  Watehing  Act,  S  A  4  W.  4>  o.  90,  s.  8,  enaets  that  tht  provisions  of  the  Mi 
•hsil  take  effect  in  a  parish,  if,  at  a  meeting  of  ratepayers,  it  shall  be  "  determined  by  a  ma- 
^ty  consisting  of  two-thirds  of  the  rotes  of  the  ratepayers  present  at  snoh  meeting"  that  tht 
iroTisione  shall  be  adopted. 

I  Jd  that,  where  thirty-seTen  ratepayers  attended  the  mooting,  twenty  voted  for  adopting  the 
^Tisions  of  the  Act,  and  the  remainder  abstained  from  voting  and  took  no  part  in  the  pro- 
ceedings, the  provisions  were  not  legally  adopted. 

ixi  that  the  original  objection  was  not  answered  by  the  inspeotors  having  acted  for  a  year  under 
the  provisions. 

<!.  BocHFOKT  Clabks  movod  for  a  rvle  calling  upon  the  ratepayers  of  the  parish  of  Eynsham, 
is  Oxfordshire,  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them  to  meet  and 
fx  the  amount  of  money  to  be  called  for  by  the  inspectors  for  the  current  year,  under  stat.  8  A  4 
W,  4,  e.  90,  "To  repeal  an  Act  of  the  11th  year  of  His  late  Mi^esty  King  George  the  Fourth,  for 
tik  >  lighting  and  watching  of  parishes  In  England  and  Wales,  and  to  make  other  provisions  in 
lit  J  thereof,"  and  to  do  all  things  necessary  for  carrying  into  effect  the  provisions  of  the  act 
!&««  following  facts  appeared  upon  affidavit. 

Ob  8th  February,  1848,  twenty-four  ratepayers  of  the  parish,  who  had  been  rated  for  a  whole 
yr«  immediately  preceding,  and  had  paid  all  parochial  rates,  Ac,  and  being  duly  qualified  to 
nte  and  act  under  the  statute,  made  application  in  writing  to  the  churchwardens,  requesting 
tlffm  to  appoint  a  time  and  place  for  a  public  meeting  of  the  ratepayers  for  the  purpose  of  deter 
a^ing  whether  the  provisions  of  the  Ac^  or  so  much  thereof  as  related  to  watching,  should  be 
a.'«|>ted  and  earried  into  ezeeution  in  the  parish.  The  churchwardens  appointed  the  meeting  to 
he  held  on  23d  February,  whereof  notice  was  duly  given.  On  that  day,  thirty-seven  ratepayers 
stiended ;  achurmao  was  appointed,  who  read  the  requisition  aloud,  "and  then  and  there  required 
1k$  laid  ratepayers,  so  assembled  thereat  as  aforesaid,  to  determine  thereat,  by  a  minority  of 
votes,  whether  the  provisions  in  the  said  Act  of  Parliament  contained,  or  such  portion  thereof  as 
islated  to  watching,  should  be  adopted  in  and  for  the  said  parish  of  Eynsham."  Twenty  of  the 
ittepayers  present  thereupon  voted  that  the  provisions  of  the  act,  so  far  as  they  related  to  wateh- 
iag,  should  be  ^opted.  "  The  residue  of  the  said  ratepayers,  so  then  and  there  at  the  said  meet* 
iag  present,  di4  not,  nor  did  any  of  them,  propose  any  amendment  of  the  said  question,  or  give 
say  vote  therein,  or  demand  a  poll,  or  propose  an  a4Joumment  of  the  said  public  meeting."  It 
wu  afterwards  proposed,  and  seconded,  that  fonr  inspectors  should  be  appointed ;  also  that  the 
total  amount  of  money,  which  the  inspeotors  should  have  power  to  call  for  In  the  first  year,  should 
he  70^ ;  also  (successively)  that  four  persons,  named  in  the  affidavit,  and  therein  deposed  to  as 
duly  qualified,  should  be  appointed  inspectors.  In  each  of  these  instances,  as  on  the  first  vote 
proposed,  twenty  of  the  ratepayers  voted  In  the  affirmative,  and  the  rest  abstidned  from  voting. 
The  persons  appointed  to  the  office  of  Inspector  accepted  it,  and  had  since  executed  it  The 
ehoreh wardens,  on  24th  February,  signed  a  notice,  in  writing,  that  it  had  been  **  resolved  by  a 
Bsjority  of  two-thirds  of  the  votes  of  the  ratepayers  present  at  such  meeting  that,"  Ac.  (stating 
the  votes  proposed  as  above).  The  parish  clerk  received  this  notioe  on  25th  February ;  and,  i* 
wss  by  htm  duly  affixed,  Ac.  On  10th  March,  1849,  the  persons  appointed  inspeotors  gave  notice 
to  Uie  churchwardens  that  they  were  ready  to  produce  their  accounts.  The  churchwardens,  on 
Jhe  same  day,  appointed  a  meeting  for  the  15th  of  March,  for  the  purpose  of  the  inspectors  pro- 
doctng  the  accounts,  for  the  election  of  inspectors,  and  for  determining  the  amount  to  be  raised 
for  the  current  year.  The  notice  was  duly  affixed,  and  remained,  Ae.  On  15th  March,  about 
thbty  qualified  ratepayers  attended,  and  elected  a  chairman.  The  inspectors  requested  him  to 
lay  the  accounts  before  the  meeting ;  but  he  rtifbsed  to  do  so,  or  to  put  any  motion  touching  the 
amount  to  be  raised,  or  touching  the  retirement  of  an  inspector  who  wished  so  to  do,  or  electing 
saother  in  his  room,  though  requested  by  some  of  the  ratepayers.  The  majority  of  the  rate- 
payers prof ent  sided  with  the  chairman,  and  reAised  to  do  any  act  towards  carrying  into  eff? el 
the  purposes  contained  In  the  notice :  and  the  meeting  was  dissolved  without  perfonning  any  of 
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*4.oni  ^^^  ^provisions  of  the  act  should  be  adopted,  they  should  thence* 
J  forth  be  adopted.  Thirty-seven  met ;  twenty  voted  for  the  adop- 
tion'; the  remainder  gave  no  votes.  And  the  Court  of  Qaeen's  Bench 
(consisting  of  Patteson  and  Erle,  Js.)  held  that  the  seventeen  were  pre- 
sent, and,  consequently,  there  was  no  majority  consisting  of  two-thirds 
*J.01 1  ^^  ^^086  persons  present.  Pattbson,  J.,  ^distinguished  the  pre- 
-■  sent  case  from  that,  by  saying  that  in  this  there  was  no  statute 
law  which  required  a  specific  number  to  validate  the  act.  But  I  cannot 
consider  that  distinction  as  satisfactory.  Here  the  common  law,  which 
is  as  obligatory  as  the  statute  law,  requires  a  majority  of  those  present 
to  concur ;  and,  if  the  remainder  who  did  not  vote,  but  were  corporally 
present,  were  present  in  that  case,  where  a  majority  being  two-thirds 
were  required,  it  is  impossible  to  say  they  were  not  present  where  a 
majority,  though  less  than  two-thirds,  were  required.  There  is,  indeed, 
another  distinction  between  the  cases ;  that  in  this  case  a  duty  was  im- 
posed on  all  present  to  make  some  rate,  or  at  all  events  some  provision 
for  the  repairing  the  church,  in  that  there  was  no  duty  to  adopt  the  Act 
of  Parliament ;  it  was  quite  optional.  But  I  think  this  distinction  makes 
no  difference ;  for  there  was  no  duty  in  this  case  to  vote  for  the  partieth 
lor  rate  proposed,  though  there  was  a  duty  to  vote  for  some :  and,  if 
there  had  been,  though  the  violation  of  the  duty  would  render  the  party 

the  aete  to  be  there  performed  in  parrauiee  of  the  Aet  of  Parliameiit.  The  inspectors  deposed 
that  they  believed  that  the  minority  sided  with  and  abetted  the  ohairmao,  in  coUusion  with  him, 
and  merely  for  the  purpose  of  defeating  the  ol^ecti  sought  to  be  attained  at  the  meeting  in  obe- 
dience to  the  notice ;  and  that  they  the  inspectors  were,  by  reason  of  the  premises,  unable  to 
do  any  act  towards  carrying  out  the  provisions  of  the  Act  of  Parliament 

O,  R,  Clarke,  upon  these  facts,  contended  that  the  meeting  of  1848  must  in  law  be  considered  ss 
eonsisting  merely  of  those  who  took  a  part  in  the  proceedings,  and  that  therefore  the  resolutions 
were  on  that  day  passed  so  as  to  satisfy  the  requisites  of  stat.  3  A  4  G.  4,  c.  90,  s.  S,  it  baring 
been  "  determined  by  a  minority  consisting  of  two-thirds  of  the  rotes  of  the  ratepayers  prtmU 
at  such  meeting  that  the  provisions  of  this  act"  should  "  be  adopted."  Twenty  did  not,  indeed, 
make  up  two-thirds  of  the  thirty-seven  who  were  in  attendance :  but,  as  the  residue  beyond  thai 
twenty  took  no  part,  that  residue  must  be  considered  as  absent,  or  it  must  be  deemed,  according 
to  the  language  of  Lord  Mahbfield  in  Oldknow  s.  Wainwright»  2  Burr.  1017,  S.  C.  1  W.  BL 
229,  that  in  such  a  case  "  they  virtually  acquiesoe."  That  case  is  confirmed  by  Gosling  v.  Veley, 
7  Q.  B.  406,  where  the  majority  who  refused  to  vote  for  any  church  rat«  at  all  were  considered  ss 
absent,  or  as  acquiescing  in  the  vote  of  those  who  voted  for  the  church  rate.  [Eblb,  J.  There  the 
principle  was  that  the  thing  must  be  done,  the  law  leaving  no  choice :  here  the  statute  requires 
that  it  should  be  ascertained  how  many  do  choose  to  adopt  the  act.  PATTKSoif,  J.  In  the  church 
rato  case  no  specific  proportion  of  thos<>  present  was  necessary  to  pass  the  rate :  here  there  must 
be  two-thirds,  to  alBrm.]  Two-thirds  of  the  votes.  Suppose  the  votes  were  taken  by  ballot,  the 
only  question  would  be  whether  the  Ayes  were  double  of  the  Noes ;  and  those  who  abstained 
fVom  voting  would  be  in  neither  class.  The  only  case  decided  on  the  statute  is  Beechey  ».  Qnea- 
tery,  10  M.  A  W.  65,  which  does  not  determine  this  point.  Here,  the  provisions  have  been  acted 
upon  for  a  year. 

Paitkboh,  J.  I  thing  this  a  very  clear  case.  Two-thirds  of  the  ratepayers  present  at  the 
meeting  must  concur :  how  can  we  say  that  this  has  taken  place  when,  as  would  appear  by  the 
minutes,  thirty-seven  are  present  and  less  than  two-thhrds  concur  7  The  acting  alter  the  first 
meeting  will  not  cure  the  original  defect 

Erle,  J.  All  are  present  who  are  in  the  room.  The  statute  requires,  not  two-thixds  of  the 
Voters,  but  two-thirds  of  the  ratepayers  present 

(No  other  Judge  was  in  Court.)  Rule  refhsed. 
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goiltj  of  such  Yiolation  subject  to  punishment,  still  it  does  not  follow  that 
the  person  so  guilty  could  be  considered  as  absent  or  consenting. 

In  the  absence,  therefore,  of  any  authority  or  analogy  satisfactory  to 
my  mind,  I  feel  myself  compelled  to  say  that  no  rate  is  valid  unless  it  be 
made  with  the  concurrence  of  the  majority  of  those  actually  present :  and 
the  unanimous  concurrence  of  the  majority  is,  in  my  opinion,  just  as 
necessary  as  the  unanimous  concurrence  of  all  in  a  definite  body  where 
the  law  requires  it. 
I  think,  therefore,  that  the  judgment  ought  to  be  reversed. 
♦Wilde,  C.  J.  I  am  of  opinion  that  this  judgment  ought  to  be  r-^^r.n 
reversed:  and,  for  the  purpose  of  stating  the  grounds  of  my  ^ 
opinion,  it  will  not  be  necessary  to  refer  to  any  other  part  of  the  record 
than  that  which  expressly  sets  forth  the  proceedings  of  the  vestry  at 
which  the  rate  in  question  was  made ;  but  it  is  requisite  to  ascertain 
accurately  what  those  proceedings  were,  as  the  validity  of  the  rate  in 
question  must  depend  upon  them,  and  the  judgment  of  this  Court  here- 
after will  be  considered  as  applied  to  and  founded  on  the  statement  on 
this  record. 

The  part  of  the  record  to  which  I  refer  states,  in  substance,  that  the 
vestry  was  duly  held  in  obedience  to  a  lawful  monition  with  a  direction 
to  make  a  rate  towards  the  repair  of  the  church,  and  for  providing  neces- 
Baries  for  the  due  celebration  of  divine  service  therein  and  for  other 
expenses  incident  to  the  office  of  the  churchwardens  for  the  current  year ; 
that  the  churchwardens  estimated  the  amount  of  the  moneys  required  for 
that  purpose,  and  that  it  was  then  proposed  and  seconded  that  a  rate  of 
2i.  in  the  pound  should  be  made ;  that  an  amendment,  to  the  effect  that, 
for  certain  reasons  therein  stated,  the  vestry  refused  to  make  any  rate, 
was  moved,  and  that  amendment  was  put,  and  declared  by  the  vicar  to 
be  carried  by  a  great  majority ;  that  the  vicar  then  inquired  whether  any 
other  amendment  was  proposed,  or  any  other  proposition  mad^  as  to  the 
amount  of  the  rate,  to  which  no  answer  was  returned.  But  it  is  stated 
in  effect  that  no  other  proposal  was  ever  made  to  the  vestry  for  repairing 
the  church,  or  providing  for  the  other  matters  mentioned.  The  record 
farther  states  that,  the  majority  of  *the  vestry  having  refused  the  p^j^/xq 
necessary  funds  as  aforesaid,  the  churchwardens  and  other%  of  the  ^ 
ratepayers  in  the  same  vestry  made  the  rate  in  question,  and  that  a  rate 
of  2%.  in  the  pound  was  produced,  made  and  signed  by  the  vicar,  church- 
wardens, and  others  of  the  parishioners  and  ratepayers  then  present :  and 
it  is  further  alleged  that  the  amount  proposed  to  be  raised  could  only  be 
obtained  by  a  rate  of  2%.  in  the  pound,  because  there  were  rated  inhabit- 
ants who  occupied  property  to  the  value  of  10002.,  who  were  supposed 
to  be,  or  who  were,  unable  from  poverty  to  pay  the  rate. 

The  record  being  to  this  effect,  the  question  is,  whether  the  rate  made, 
as  therein  stated,  was  a  valid  rate,  which  the  inhabitants  are  bound  by  law 
to  pay.     The  authority  by  which  alone  a  valid  church  rate  can  be  made 
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is  stated  in  the  judgment  of  the  Court  of  keen's  Bench,  to  the  following 
purport :  that  a  valid  church  rate  can  only  he  made  by  a  majority  of  the 
inhabitants  and  ratepayers  in  vestry  assembled^  taking  part  in  the  proceed- 
ings of  the  vestry,  and  that  the  oniu  of  showing  the  rate  to  be  valid  is  upon 
those  who  seek  to  enforce  it.  The  law  thus  stated  has  not  been  contro* 
verted  during  the  argument  of  the  present  case :  and,  taking  the  law  to 
be  correctly  laid  down  in  that  judgment,  the  question  is,  whether  it 
appears  by  this  record  that  the  rate  was  made  by  a  majority  of  the  inha- 
bitants and  ratepayers  in  vestry  assembled,  taking  part  in  the  proceed- 
ings of  the  vestry.     And  I  think  that  the  contrary  manifestly  appears. 

It  is  not  in  form  or  substance  stated  that  it  was  ever  put  to  the  vote  in 
the  vestry  that  a  rate  of  2s.  in  the  pound  should  be  made ;  but  it  is  stated 
♦dndl  ^  eiTect,  if  not  '*'in  words,  that  a  rate  of  2s.  in  the  pound  was 
-^  necessary  to  raise  the  amount  proposed,  and  that  the  majority  of 
the  vestry  had  refused  the  necessary  funds  as  aforesaid ;  which  seems  to 
me  to  import  that  the  majority  of  the  vestry  had,  in  substance,  voted 
against  the  2s.  rate.  The  record  sufficiently  shows  that  the  rate  was  not 
made  upon  any  proposition  submitted  to  the  vestry,  or  by  any  vote  of 
the  vestry,  or  by  any  majority  either  of  the  whole  number  of  inhabitants 
present,  or  of  any  definite  portion  or  section  of  them :  and  it  cannot  be 
collected  what  number  of  persons  joined  in  making  the  rate ;  and,  there- 
fore, it  is  not  a  rate  made  by  what  is  stated  in  the  judgment  of  the  Court 
of  Queen's  Bench  to  be  the  only  competent  authority  to  make  it. 

A  judgment  that  the  rate  is  valid  upon  the  ground  that  it  was  made 
by  a  majority  of  tho  vestry,  constituted  in  any  supposable  manner,  appears 
to  me  to  be  a  judgment  founded  upon  the  assumption  of  a  fact  the  exist- 
ence of  which  is  directly  contradicted  by  the  record. 

From  what  has  occurred  in  relation  to  this  question,  no  doubt  can  be 
entertained  that  the  form  of  the  libel  was  most  maturely  considered,  and 
the  manner  in  which  the  rate  was  made,  and  by  whom,  was  stated  in  the 
best  form  in  which  it  could  be  alleged,  with  a  view  to  its  support  by  evi- 
dence of  the  fact,  if  questioned.  This  is  not  a  technical  or  formal  objec- 
tion, but  the  very  substance  of  the  case :  and,  although  this  Court  can 
only  deal  judicially  with  the  matter  apparent  upon  the  libel  set  forth  in 
the  record,  yet  it  is  to  be  observed  that  the  book  which  professes  to  con- 
*4051  ^^^^  ^^  entry  of  the  '''proceedings  of  the  vestry,  and  which  is 
annexed  to  the  libel,(a)  states  that  this  rate  was  made  by  several 
parishioners,  and  that  the  majority  of  the  vestry  by  Mr.  Courtauld  pro- 
tested against  it ;  the  libel  has  substituted  the  word  ^^  others"  for  the 
word  ''  several,"  and  has  wholly  omitted  to  mention  the  protest,  and  no 
doubt  upon  due  consideration. 

In  support  of  the  rate  it  is  said  that  it  was  mside  by  a  majority  of  the 
vestry,  because  the  persons  who  voted  to  refuse  making  a  rate  thereby 
eonstructively  withdrew  from  the  business  of  the  vestry,  and  declined 

(a)  See  7  Q.  B.  420. 
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Caking  part  in  its  proceedings  ;  and  that,  after  such  rote  was  carried,  the 
7estrj  became  constituted  of  those  only  who  manifested  their  willingness 
to  make  a  rate  (by  dissenting  from  the  refusal  to  do  so),  and  became  pos- 
sessed of  the  entire  power  of  the  vestry.  I  will  examine  the  validity  of 
this  position  hereafter.  But,  supposing  for  the  moment  that  it  is  correct, 
Btill  I  must  repeat  the  rate  is  invalid,  as  it  was  not  made  even  by  a  ma- 
jority of  the  vestry,  thus  constructively  constituted^  or  by  a  majority  of 
any  section  or  portion  of  it,  nor  by  any  resolution  or  vote  whatever  taken 
respecting  it,  or  even  after  notice  given  to  the  vestry. 

The  injustice  as  well  as  illegality  of  attempting  to  bind  the  parish  to  a 
rate  which  has  never  received  the  sanction  of  a  vote  of  the  vestry  appears 
to  me  to  be  obvious,  when  it  is  considered  how  many  matters  are  neces- 
sary to  be  taken  into  consideration  in  determining  what  is  the  proper  rate 
to  be  made.  The  correctness  of  the  estimate  of  the  cost  of  repairs,  also 
the  proper  allowance  for  the  churchwardens'  expenses  for  the  year, 
*the  propriety  of  the  whole  sum  required  being  raised  by  one  rate,  y^Mr^r, 
the  period  or  periods  at  which  the  same  should  be  payable,  the  ^ 
determining  upon  the  amount  of  the  rate,  in  relation  to  the  number  of 
persons  unlikely  from  poverty  to  pay  their  contributions,  are  all  points 
requiring  consideration.  Not  one  of  these  points  appear  to  have  been 
brought  under  the  consideration  of  the  vestry. 

During  the  progress  of  this  case  it  has  been  repeatedly  stated,  and 
confidently,  that  most,  if  not  all,  of  these  points  had  been  before  the 
vestry  agreed  to,  or  not  objected  to.  I  have  searched  the  record  dili- 
gently to  find  the  authority  for  these  statements ;  and  it  appears  to  me 
that  they  are  wholly  unsupported  by  the  record.  The  whole  matter  that 
appears  upon  the  record  respecting  them  is,  simply,  that  the  amounts  of 
the  respective  items  before  mentioned  had  been  stated  to  the  vestry  by 
the  churchwardens.  But  it  is  obvious,  from  the  terms  of  the  amendment, 
which  was  discussed  and  put  to  the  vote,  that  any  observations  as  to  the 
proper  amount  of  the  rate,  or  the  correctness  of  any  of  the  items  by 
which  the  proper  amount  would  be  regulated,  would  have  been  wholly 
irrelevant,  and  subjected  the  persons  introducing  them  to  be  properly 
called  to  order.  The  original  proposition  was  that  a  rate  of  2$,  in  the 
pound  should  be  made ;  and,  without  it  being  at  all  considered  whether  a 
rate  of  2«.  or  any  other  sum  in  the  pound  would  be  a  proper  amount  of 
rate,  the  only  resolution  submitted  to  the  meeting  was  that  no  rate  what- 
ever should  be  made ;  and  the  grounds  stated  in  the  resolution  for  coming 
to  the  conclusion  proposed  manifest  that  the  proper  amount  of  any 
rate  formed  no  part  of  the  discussion  in  determining  whether  the 
^amendment  should  or  not  be  adopted ;  and  that  amendment  alone  r^j^/xi^ 
was  considered  and  decided.  '- 

Nothing  had  passed,  or  come  under  the  consideration  of  the  vestry, 
involving  the  correctness  of  any  of  the  items,  or  which  could  import  any 
opinion  upon  or  acquiescence  in  them ;  and  no  opportunity  whatever  had 
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• 
occurred  upon  which  any  opinion  upon   them  could  be  properly  ex- 
pressed. 

The  rule  of  law  that  no  pecuniary  burden  can  be  imposed  upon  thf 
subjects  of  this  country,  by  whaiiever  name  it  may  be  called,  whether 
tax,  due,  rate,  or  toll,  except  upon  clear  and  distinct  legal  authority,  esta- 
blished by  those  who  seek  to  impose  the  burthen,  has  been  so  often  the 
subject  of  legal  decision  that  it  may  be  deemed  a  legal  axiom,  and  re- 
quires no  authority  to  be  cited  in  support  of  it. 

It  is  also  admitted  law,  that  no  valid  church  rate  can  be  made,  except 
by  a  majority  of  the  parishioners  in  vestry  assembled,  and  that  the  onus 
of  proving  a  rate  to  be  valid  rests  upon  those  who  seek  to  enforce  it. 
Applying  these  principles  to  the  present  case,  it  is  clear  to  my  mind,  not 
only  that  those  who  support  the  rate  have  failed  in  showing  that  it  was 
made  as  required  by  law,  but  I  think  it  appears  affirmatively  that  it  was 
not  so  made,  and  therefore  that  it  is  the  bounden  duty  of  the  courts  of 
law  to  prohibit  the  Ecclesiastical  Court  from  enforcing  the  paymcDt: 
and  that  the  judgment  by  which  such  prohibition  is  refused  ought  to  be 
reversed.  $ 

I  have  expressed  my  ppinion  that  the  rate  in  question,  as  is  apparent 
from  the  record,  was  not  made  by  a  majority  of  the  inhabitants  in  vestry 
assembled,  which  seems  to  me  to  be  the  only  question  which  arises  upon 
*4081  ^^^^  record.  But  it  has  been  thought  right  by  my  '*'leamed  bro- 
•^  thers  that  an  opinion  should  be  expressed  as  to  the  legal  effect  of 
the  conduct  of  the  majority,  in  having  refused  to  concur  in  the  making  a 
rate,  and  the  authority  of  the  inhabitants  to  make  a  rate  who  did  not 
concur  in  that  refusal:  and,  in  deference  to  them,  I  will  offer  some 
observations  upon  that  question :  and,  as  preliminary  thereto,  I  would 
remark  that  that  question  must  be  considered  with  reference  to  the  cir- 
cumstances under  which  the  vestry  was  assembled. 

That  the  church  was  confessedly  in  want  of  repair,  and  that  the  duty 
of  repairing  the  church  and  of  providing  the  necessary  funds  for  th«« 
celebration  of  divine  worship  therein  is  a  duty  as  absolutely  binding  on 
the  parishioners  as  any  part  of  the  statute  or  common  law,  and  which  ii 
so  clearly  established  that  no  lawyer  of  any  pretensions  to  competent 
knowledge  upon  such  subjects  is  found  to  express  any  doubt  upon  it : 

That  no  suggestion  was  offered  as  to  any  other  mode  by  which  the 
duty  could  be  discharged,  except  by  a  rate  upon  the  inhabitants : 

That  the  vestry  was  duly  assembled  in  obedience  to  the  process  of  a 
Court  of  competent  jurisdiction,  directing  such  rate  to  be  made : 

That  the  majority,  who  concurred  in  the  refusal  to  make  a  rate,  in 
effect  voted  that  they  would  not  obey  clear,  undoubted,  and  established 
law ;  a  course  of  conduct  calculated  to  produce  the  most  dangerous  con- 
sequences to  less  informed  persons,  who  might  be  led  to  follow  the  exam- 
ple by  refusing  obedience  to  the  law  in  other  respects* 

However  such  conduct  may  be  to  be  regretted,  it  by  no  means  follows  ibat 
the  body  of  persons  who  adopted  it  thereby  ceased  to  form  the  majoiitjr 
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of  the  vestrjy  or  ^conferred  the  whole  power  of  the  vestry  upon  i-^jqq 
the  minority :  and,  however  illegal  and  ill-advised  the  conduct  of 
the  majority  may  have  been,  the  torturing  of  the  law,  by  a  forced  con- 
struction by  analogies,  to  find  a  remedy  for  the  consequences  of  that 
misconduct,  or  to  create  or  introduce  a  new  authority  to  impose  pecuni- 
ary burdens,  is,  I  think,  a  much  greater  evil.  I  am  by  no  means  satis- 
fied that  the  remedies  which  now  exist  are  so  insufiScient  as  has  been 
supposed  with  regard  to  enforcing  the  making  a  rate ;  but  I  am  satisfied 
that  no  remedy  exists  for  the  latter  evil  to  which  I  have  referred. 

In  determining  the  legal  effect  of  the  conduct  of  the  majority  of  the 
inhabitants  who  refused  to  make  a  rate,  it  is  essentially  necessary  that 
strict  attention  should  be  paid  to  the  statement  of  their  conduct  in  the 
record ;  but  which  I  need  not  here  repeat. 

In  reference  to  that  conduct,  it  is  said  that  the  rate  is  valid,  although 
made  by  the  minority,  upon  the  ground  that  the  course  pursued  by  the 
majority  was,  in  effect,  and  operated  as,  a  refusal  to  take  part  in  the 
proceedings  of  the  vestry,  upon  the  occasion  when  the  rate  was  made. 
The  moving  and  voting  for  the  amendment  were  proceedings  strictly  upon, 
and  relating  to,  the  business  for  which  the  vestry  was  called,  and  upon 
which  the  vestry  was  deliberating;  and  to  hold  that  the  moving  the 
amendment,  and  the  discussion  and  the  vote  upon  it,  were  either  foreign 
10  the  proceedings  of  the  vestry,  or  a  declining  to  take  part  in  its  pro- 
ceedings, or  a  withdrawment  from  the  vestry  altogether,  is,  I  think, 
equally  unwarranted  by  the  law  and  at  variance  with  the  fact. 

The  amendment  was  treated,  and  deemed  by  the  meeting  to  be,  a 
direct  refusal  to  make  the  rate  of  2«.  "^in  the  pound,  or  any  other  r-i^Axn 
rate.  This  appears  from  the  statement  in  the  libel,  which,  refer-  '~ 
ring  to  the  refusal  to  make  a  rate,  describes  it  as  a  refuscUf  by  the  majih 
rity  of  the  vestryy  of  the  necetsary  funds  to  repair  the  church,  and  the 
expenses  necessary  for  the  celebration  of  divine  worship  and  of  the  ofiSoe 
of  churchwarden  for  the  year. 

The  refusal  referred  to-  is  the  only  foundation  for  the  assumption  of 
the  power  to  make  the  rate  in  question.  If  the  refusal  of  the  majority 
to  make  a  rate  operates  in  law  to  give  a  power  to  the  minority  to  make 
a  rate,  let  the  law  be  so  stated.  But  a  judgment  which  sustains  a  rate 
made  by  some  persona  in  the  vestry,  after  the  refusal  of  the  majority, 
seems  to  me  to  be  quite  inconsistent  with  the  law,  as  stated  in  the  judg- 
ment of  the  Court  of  Queen's  Bench,  and  as  it  is  admitted  to  be ;  and  it 
is  in  effect  to  give  a  power  of  taxation  to  a  minority,  which  the  law  has 
conferred  upon  a  majority  only.  And  this  result  is  attained  by  ascrib- 
ing tu  the  proceedings  of  the  vestry  a  character  the  reverse  of  that  which 
ill  every  correct  and  true  sense  belongs  to  it.  I  must  repeat  that,  if  the 
position  is  correct  that  those  who  concurred  in  refusing  to  make  a  rate 
are  to  be  deemed  to  have  withdrawn  from  the  vestry  or  to  have  declined 
taking  part  in  the  proceedings,  or  even  if  those  persons  had  actually 
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departed  from  the  vestry,  still,  for  the  reasons  before  stated,  the  rate  m 
question,  in  regard  to  the  manner  in  which  it  was  made,  was  invalid. 

If  the  majority,  after  refusing  to  make  a  rate,  should  leave  the  vestry 
then  the  inhabitants  who  should  remain  would  constitute  the  vestry,  and 
the  majority  of  the  vestry  so  constituted  might  no  doubt  make  a  valid 
^  .^^  *rate,  in  the  ordinary  manner,  notwithstanding  the  previous  vote 
-'  of  refusal.  And  so,  likewise,  if  those  persons  who  had  refused  to 
make  the  rate  should  remain  in  the  vestry,  and  afterwards  forbear  to 
vote  upon  a  resolution  put  for  the  making  of  a  specific  rate,  and  the 
greater  number  of  votes  actually  given  should  be  for  the  adoption  of  the 
rate,  the  rate  so  made  would  be  binding. 

In  both  cases  the  rate  would  be  made  by  a  majority  of  the  inhabitantf 
in  vestry  taking  part  in  its  proceedings :  it  being  perfectly  clear  that 
those  who,  being  present,  do  not  vote  upon  a  question  are  not  deemed 
for  any  practical  purpose  to  form  part  of  the  vestry.  But  I  think  it  is  a 
very  different  thing  to  hold  that  those  take  no  part  in  the  proceedings 
who  actually  vote  in  the  regular  mode  upon  the  precise  question.  I  am 
of  opinion  that  practically  no  valid  rate  can  be  made  in  opposition  to  the 
majority  of  votes  actually  given  upon  the  precise  question ;  and  that, 
upon  a  proposal  for  the  making  of  a  specific  rate  being  put  to  the  vote,  the 
votes  of  those  who  had  previously  refused  to  make  any  rate  could  not  be 
rejected :  and,  if  by  their  voting  there  should  be  a  majority  against  the 
rate,  no  valid  rate  could  be  made:  but,  even  if  such  votes  could  be 
rejected,  still  that  it  would  be  essential  to  the  validity  of  any  rate  that 
it  should  be  adopted  by  a  majority  of  the  constructive  vestry,  formed  of 
those  only  who  had  not  refused  to  make  any  rate. 

The  making  a  poor  rate  by  a  majority  of  inhabitants  in  vestry  has 
been  deemed  to  be  the  making  of  a  by-law;  and  parishioners  absent  and 
present  are  bound  by  it. 

^4121  ^"  parishes  in  general,  many  parishioners  will  be  ^absent  from 
the  vestry,  and  women  always.  Illness  and  business  will  prevent 
some  from  attending ;  and  in  large  parishes  the  inhabitants  are  much 
too  numerous  to  make  it  practicable  for  all  to  attend  :  but  the  law  has 
considered  the  interests  of  the  absent  parishioners  sufficiently  protected 
by  limiting  the  power  of  taxation  to  a  majority  of  the  inhabitants  pre- 
sent ;  and  that  power  seems  to  me  to  be  in  the  nature  of  a  trust. 

It  appears  to  be  a  very  novel  doctrine,  that  a  public  duty  (however 
imperative),  which  the  law  requires  to  be  performed  by  a  majority  of  a 
body,  whether  definite  or  indefinite,  may  be  performed  by  a  minority  in 
direct  opposition  to  the  majority,  and  that  upon  the  ground  that  the 
majority  by  actually  voting  against  the  duty  being  performed  withdraw 
and  decline  to  act  in  the  matter ;  and  I  am  not  aware  that  there  is  any 
distinction  between  authority  conferred  by  statute,  and  authority  derived 
firom  the  common  law,  or  where  the  authority  is  given  to  a  definite  or 
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indefinite  body ;  or  that  the  imperative  nature  of  the  duty  at  all  affects 
the  question. 

The  difficulty  of  adopting  such  a  conclusion  is  increased  where  a  dis- 
cretion is  to  be  exercised,  not  only  in  determining  upon  the  amount  of 
the  duty  to  be  imposed,  but  also  upon  various  circumstances  incident  to 
the  collection.  And,  when  it  is  considered  that  the  duty  in  question  is 
the  imposing  a  pecuniary  charge  or  tax  upon  absent  persons,  I  think  the 
doctrine  cannot  be  supported,  and  that  loose  general  analogies  drawn 
from  matters  foreign  to  taxation  are  inadmissible. 

The  arguments  by  which  the  present  rate  is  attempted  to  be  supported 
are  of  such  a  nature  as  to  require  the  most  clear  authority  to  warrant 
their  adoption.  By  "^those  arguments,  a  pecuniary  burden,  which  r-^^^  q 
by  law  could  only  be  imposed  by  a  majority  of  a  vestry,  is  to  be  *- 
enforced,  not  only  against  the  dissent  of  the  majority,  but  upon  the 
sathority  of  some  of  the  inhabitants  in  the  vestry,  whose  numbers  are 
unknown,  and  who  do  not  appear  to  have  been  a  majority  of  any  given  por- 
tion or  section  of  the  vestry,  or  to  have  given  any  notice  of  their  intention 
to  impose  such  burden.  And  by  those  arguments  individuals  actually 
present  are  to  be  held  to  be  constructively  absent,  and  a  direct  interference 
and  expression  of  opinion  is  to  operate  as  a  refusal  to  take  any  part  in 
the  proceedings. 

The  authority  for  these  positions,  and  in  support  of  the  rate,  are  cer- 
tain cases  of  election.  I  must  repeat  that  such  cases  have  no  relation  to 
a  power  of  taxation ;  and  the  doctrines  in  them  are  quite  inapplicable  in 
my  judgment  to  the  present  case. 

The  law  referred  to,  even  as  applied  to  election  cases,  is  of  compara- 
tive modern  origin ;  and,  before  they  are  adopted  as  maxims  of  general 
law,  it  should  be  ascertained  that  they  are  not  positive  rules  referable  to 
the  peculiar  subject  of  elections,  and  that  they  are  consistent  with  the 
general  principles  of  the  constitution  and  of  the  common  law.  In  my 
opinion,  they  are  inconsistent  with  both. 

Four  cases  have  been  cited  as  the  authority  for  the  doctrine  referred 
to.  The  first  case  is  that  of  Oldknow  v.  Wainwright,(a)  which  was  tho 
ease  of  an  election  of  a  town  clerk  of  Nottingham.  A  meeting  was  duly 
called  for  the  purpose  of  the  election.  Twenty-one  electors  assembled. 
Seagrave  was  the  only  candidate  put  in  ^nomination;  a  poll  was  p,^^^^ 
opened  for  his  election;  and,  after  some  votes  taken,  certain  ^ 
electors,  who  had  made  no  objection  when  Seagrave  was  put  in  nomina- 
tion, protested  against  the  election  proceeding,  upon  the  ground  that  the 
office  was  full.  Seagrave  polled  nine  votes ;  and  the  mayor  declared 
him  duly  elected.  And  the  Court  decided  that  the  election  was  good, 
upon  the  grounds  that  it  was  too  late  to  object  to  the  election  taking 
place  after  it  had  begun  and  votes  polled ;  and  that  the  voters,  by  noi 
objecting  to  Seagrave  when  put  in  nomination,  or  by  not  voting  for  soma 

(a)  Or  Rex  «.  Voserofl»  S  Bon*.  1017.    8.  0. 1  W.  Bl.  229. 
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Other  candidate,  must  be  taken  to  have  acquiesced  in  Seagrave^s  election. 
In  this  case,  when  the  rate  of  2«.  was  proposed,  the  majority  voted  that 
no  rate  whatever  should  be  made ;  and  that  was  the  only  opportunity  or 
occasion  upon  which  the  vestry  could  vote  or  express  an  opinion :  there 
were,  therefore,  no  laches  and  no  omission  to  express  their  dissent  in  an 
available  manner,  such  as  the  omission  to  vote  for  a  rival  candidate.  The 
election  of  Seagrave  would  not  depend  upon  his  having  the  votes  of  the 
majority  of  the  electors  present,  but  on  a  comparison  of  the  number  of 
votes  polled  for  him  with  the  votes  polled  for  any  other  candidate.  A 
single  vote  would  have  elected  Seagrave,  if  there  was  no  rival  candidate. 
I  am  unable  to  extract  from  this  case  any  principle  or  rule  applicable  to 
the  present  case,  even  supposing  the  case  of  elections  at  all  analogous  to 
the  present. 

Ihe  next  case  is  that  of  Taylor  v.  The  Mayor  of  Bath,  3  Luders,  324. 
That  was  the  case  of  the  election  of  a  common  councilman  of  the  corpo- 
"1  "^ti<>^  of  Bath.  The  *electors  were  the  major  part  of  the  mayor, 
-I  recorder,  aldermen,  and  common  council ;  and  a  meeting  was  duly 
held  for  the  purpose  of  the  election  by  the  mayor  and  twenty-seven  electors. 
Three  candidates  were  proposed,  Taylor,  Bigg,  and  Kingston.  Bigg  was 
not  a  qualified  candidate ;  but  he  had  fourteen  votes ;  Taylor  thirteen,  and 
Kingston  one.  Notice  was  given  to  the  electors  of  Bigg*s  disqualification. 
Taylor  moved  for  a  mandamus  to  be  admitted  into  the  ofiice :  and  the  issue 
was,  whether  Taylor  was  duly  elected.  It  was  admitted  that,  if  those  who 
had  voted  for  Bigg  had  not  voted  at  all,  Taylor  would  have  been  duly 
elected,  as  electors,  by  not  voting  for  a  rival  candidate,  were  said  to  waive 
their  right,  and  constructively  to  assent  to  the  election  by  the  other 
voters ;  but  it  was  insisted  that  a  vote  for  Bigg  was  a  negative  against 
Taylor.  It  was  answered  that  voting  for  a  disqualified  candidate,  after 
notice,  was  the  same  in  effect  as  not  voting  at  all.  The  Court  held  Tay- 
lor duly  elected,  upon  the  ground  that  the  votes  for  Bigg,  after  notice  of 
his  disqualification,  were  thrown  away,  and  did  not  operate  as  a  negative 
against  Taylor. 

The  result  of  this  case  is,  that  in  elections  the  only  mode  of  voting 
against  one  candidate  is  by  voting  for  another  qualified  candidate.     I  am 
equally  unable  to  perceive  any  view  in  which  this  case  can  be  deemed  to 
be  an  authority  for  any  principle  applicable  tu  the  question  in  this  cause. 
If,  in  this  case,  on  its  being  proposed  to  the  >estry  to  make  a  2s.  rate, 
those  who  had  refused  to  make  any  rate  had  forborne  to  vote  against  it 
(and  that  rate  had  been  adopted  by  a  majority  of  those  who  actually  voted 
-.  upon  the  question),  the  facts  of  the  two  cases  might  be  somewhat 
J   *analogous.     It  might  be  said  the  refusal  to  make  any  rate  could  , 
rnot  be  deemed  to  be  a  vote  in  the  negative  of  the  2s,  rate ;  bnt,  as  there 
•^was  sever  any  opportunity  of  voting  upon  the  2s.  rate,  except  by  voting  I 
for  the  amendment,  I  do  not  perceive  any  analogy  between  the  two 
^.ases. 
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The  third  case  is  that  of  Rex  v.  Monday,  2  Gowp.  530.     The  question 
related  to  the  election  of  seve^  sMermen  for  Portsmouth.     The  greater 
part  of  the  mayor,  aldermen,  and  burgesses  duly  assembled  were  the 
electors;  and  these  were  at  the  time  in  question  the  mayor  and  five 
aldermen.     The  mayor  and  four  aldermen  assembled.     Three  protested 
against  the  meeting.     The  mayor  called  upon  the  electors  to  nominate 
candidates.    The  three  protesters  declined  to  do  so.    The  mayor  and  the 
other  alderman  proposed  seven  persons  as  candidates,  and  put  the  seven 
to  the  vote ;  and  the  mayor  and  that  alderman  voted  for  the  seven.     The 
three  protesters  voted  against  the  seven,  and  then  delivered  the  names  of 
seven  other  candidates.     It  was  objected  that  six  out  of  the  last-men- 
tioned seven  were  disqualified.     The  defendant  was  one  of  the  seven 
proposed  by  the  mayor  and  the  one  alderman ;  and  a  quo  warranto  iras 
brought  against  him.     The  question  was,  if  he  had  been  duly  elected. 
Lord  Mansfield  first  stated  that  different  questions  applied  to  different 
kinds  of  election^  and  they  must  not  be  confounded ;  and  he  further  stated 
that  in  the  case  oi parliamentary  elections  there  was  no  mode  of  defeating 
the  election  of  one  candidate  proposed  but  by  voting  for  another ;  but  in 
the  business  of  corporations  it  is  a  different  thing:  and  he  said  that 
*8even  candidates  had  been  proposed  together  in  one  list ;  and  the  r-^M^^ 
question  was,  not  which  of  them  should  be  elected,  but  whether  '- 
the  seven  should  be ;  and  the  only  answer  to  be  given  was  yes  or  lio ; 
and  upon  that  question  there  had  been  a  majority  against  them,  in  form 
and  substance,  which  made  an  end  of  the  whole  matter.     He  then  made 
observations  upon  the  supposed  disqualifications  of  the  other  candidates, 
which  do  not  appear  to  have  any  application  to  the  present  case. 

Without  remarking  on  any  discrepancy  between  this  case  and  the  case 
of  Taylor  t;.  The  Mayor  of  Bath,  3  Luders,  324,  it  is  enough  to  say  that 
I  can  discover  nothing  whatever  in  the  case  applicable  to  the  present. 

The  fourth  case  referred  to  was  Rex  v,  Hawkins,  10  East,  211.(a)  The 
case  was  a  quo  warranto  to  try  the  title  of  the  defendant  to  the  office  of 
alderman  of  the  borough  of  Saltash.  The  defendant  and  Spicer  were 
rival  candidates,  Hawkins  having  twenty  votes  and  Spicer  sixteen ;  but 
Hawkins  was  disqualified  as  a  candidate,  by  not  having  taken  the  Sacra- 
ment in  due  time,  of  which  notice  was  given.  The  defendant  insisted 
upon  his  right  to  retain  the  office  under  the  indemnifying  act  of  the  4T 
U.  3,  Sess.  2,  c.  85,  he  having  taken  the  Sacrament  since  the  election. 
The  question  was  whether  Spicer,  the  rival  candidate,  with  a  less  number 
of  votes,  had  been  duly  elected,  so  as  to  deprive  the  defendant  of  the 
benefit  of  the  Indemnifying  Act.  The  law  was  recognised ;  that  votes 
given  to  a  disqualified  candidate,  after  notice,  are  considered  as  thrown 
away,  and  the  same  as  if  such  electors  had  not  voted  at  all ;  and  Spicer 
was  held  *to  have  been  duly  elected,  and  the  defendant  thereby  r^^M^k 
excluded  from  the  benefit  of  the  Indemnifying  Act.    In  this  case,  '- 

fa)  In  Dom.  Proc  Hawkini  v.  The  King,  2  Dow.  12i. 
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as  in  the  others,  I  fail  in  perceiving  the  aathoritj  for  any  principle  irhich 
is  applicable  to  the  decision  of  the  present  case. 

And  I  repeat  that  neither  of  the  cases  cited  famish  authority  for  any 
general  rules  of  law,  but  only  show  the  existence  of  certain  positive  roles 
peculiar  to  elections,  in  no  way  applicable  to  the  present  case. 

My  opinion  is,  that  there  is  an  utter  absence  of  principle  and  authority 
in  support  of  the  present  rate,  and  that  the  means  and  arguments  by 
which  it  is  attempted  to  support  the  rate  will,  if  successful,  be  pregnant 
with  very  dangerous  consequences,  and  are  contrary  to  law,  and  ought 
DOt  to  be  supported. 

The  opinions  of  two  of  the  learned  Judges  and  of  myself  are,  that  the 
judgment  of  the  Court  of  Queen's  Bench  ought  to  be  reversed :  but,  in 
conformity  with  the  opinion  of  the  majority  of  the  Judges  of  this  Court, 
tbe  judgment  of  the  Court  of  Queen's  Bench  is  affirmed. 

Judgment  affirmed. 


♦419]  *The  QUEEN  v.  SH^W.    Mat/  31. 

Bj  a  priTata  «ncl<Miire  act  (25  G.  2,  o.  23),  an  annual  rent  of  90/.  was  vested  in  the  rector  of  s 
parish,  to  be  issuing  and  payable  out  of  certain  common  fields  to  be  enclosed  by  rirtae  of  (he 
act,  SB  weU  snch  as  should  be  allotted  to  the  rector  in  lieu  of  his  glebe  lands  lying  in  the  nid 
eoromon  fields,  as  the  lands  of  the  other  fireeholders  lying  therein,  and  to  be  paid  firee  and  clear 
of  and  from  all  deductions,  defalcations,  or  abatements,  for  or  in  respect  of  reprises  or  ootgoingi 
whatsoever,  other  than  such  proportion  of  the  tax  charged  upon  land  by  authority  of  parlia- 
ment as  the  said  rent  of  90^  should  bear  to  the  yearly  value  of  the  lands  charged  with  snch 
rent.  The  rent  was  to  be  in  lieu  of  all  tithes  arising  out  of  the  lands  to  be  endoaed,  and  abo 
qnt  of  the  homesteads  and  gardens  of  the  parish,  generally :  but  the  right  of  the  rector  is  the 
other  tithes  of  the  parish  was  expressly  reserved.  For  the  last-mentioned  tithes  the  rector  vas 
always  assessed  to  the  poor  rate. 

Beld,  thai  the  rector  was  not  rateable  to  the  poor  in  respect  of  the  rent  of  90L  payable  in  liea  of 
tithes. 

On  appeal  (by  Richard  Pratt,  fnrmer)  against  a  poor  rate  made  for 
Ae  parish  of  Narborough,  in  the  county  of  Leicester,  the  Sessions  con- 
firmed the  rate,  subject  to  certain  amendments,  one  of  which  was,  that 
the  Rey.  Edward  Butterworth  Shaw,  the  rector  of  the  parish,  should  be 
assessed  at  the  annual  rent,  or  yearly  sum,  of  907.,  Tested  in,  and  made 
payable  to,  him,  under  stat.  25  G.  2,  c.  23  (private),  in  the  same  propor 
tion  as  he  is  now  rated  in  respect  of  his  tithe,  subject  nevertheless  to  the 
opinion  of  this  Court  on  a  case,  in  substance,  as  follows. 

By  Stat.  25  G.  2,  c.  23,  intituled  '*  An  Act  for  dividing  and  enclosinf^ 
the  common  fields  and  common  meadows  of  Narborow,  otherwise  Narbo- 
rough, in  the  county  of  Leicester,"  after  reciting,  amongst  other  things 
^that  William  Woolla^ton,  Esq.,  was  lord  of  the  manor  of  Narborow 
aforesaid,  and  patron  of  the  advowson  of  the  rectory  and  parish  church 
of  N.  aforesaid,  and  was  also  owner  and  proprietor  of  certain  lands  and 
grounds  in  the  said  common  fields  and  meadows  of  N.  aforesaid,  and 
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TboinaB  Metcalfe,  clerk,  was  rector  of  the  pariah  of  N.  aforesaid,  and  in 
right  of  his  said  *church  was  seised  of,  and  entitled  to,  certain  i-^^qa 
glebe  lands,  lying  and  being  in  the  said  common  fields  and  com-  ^ 
mon  meadows  of  N.  aforesaid,  and  was  also  seised  or  entitled  to  other 
glebe  lands  lying  and  being  within  the  said  parish,  and  was  entitled  to 
all  tithes  arising  and  renewing  within  the  said  common  arable  fields  of 
N.,  and  also  to  other  tithes  arising  or  renewing  within  the  said  parish, 
but  that  the  said  rector  was  not  entitled  to  the  tithes  of  the  said  common 
meadows ;  and  that  the  rest  of  the  lands  and  grounds  lying  and  being  in 
the  said  common  fields  and  common  meadows  of  N.  aforesaid  did  belong 
to  and  were  the  property  of  certain  persons  therein  named  and  other 
freeholders  within  the  said  manor  and  parish  of  N. ;  and  also  reciting 
that  the  said  William  WooUaston  and  Thomas  Metcalfe,  and  the  owners 
and  proprietors  of  lands  and  grounds  in  the  said  common  fields  and  mea- 
dows, were  desirous  that  the  said  common  fields  and  meadows  might  be 
divided  and  enclosed  by  the  commissioners  in  that  behalf  to  be  appointed, 
and  that  the  several  shares  and  allotments  might  be  laid  out  and  disposed 
as  commodiously  as  possible  for  the  parties  interested,  and  might  be  held 
in  Bereralty,  for  such  estates  and  interests  as  they  then  respectively  held 
in  the  said  common  fields  and  meadows ;  and  that  the  several  lands  and 
grounds,  to  be  allotted  to  the  said  owners  or  proprietors  respectively 
npon  the  said  division  and  enclosure,  might  be  proportionably  charged 
with  the  payment  of  the  yearly  sum  of  90L  to  the  said  Thomas  Metcalfe 
and  his  successors,  rectors  of  N.  aforesaid,  for  ever,  in  lieu  of,  and  in 
compensation  for,  all  tithes  arising  and  renewing  within  the  said  parish 
of  N.  aforesaid,  except  as  is  ^thereinafter  mentioned:  It  is  enact-  p^^^^ 
ed,  amongst  other  things,  "  that  one  annual  rent  or  yearly  sum  '- 
of  902.,  of  lawful  money  of  Great  Britain,  shall  from  and  after  the  said 
1st  day  of  November,  A.  D.  1752,  be  vested  in,  and  the  same  is  hereby, 
from  thenceforth,  vested  in  the  said  Thomas  Metcalfe,  and  his  successors, 
rectors  of  N.  aforesaid,  for  ever ;  and  the  same  annual  rent  or  yearly 
sum  of  90L  shall  be  issuing  and  payable  out  of,  and  is  hereby  charged 
upon,  all  and  every  the  lands  and  grounds  so  intended  to  be  enclosed,  as 
well  such  as  shall  be  allotted  to  the  said  rector,  in  lieu  of  his  glebe  lands 
lying  in  the  said  common  fields  and  common  meadows,  as  the  lands  of 
the  other  freeholders,  and  landowners  in  the  same  common  fields  and 
common  meadows  respectively ;  and  shall  be  paid  and  c<mtributedy  free 
and  clear  of  and  from  aU  dedtu^tionSy  defaleationsy  or  abatements^  for  or 
in  respect  of  reprises  or  outgoings  whatsoever  (other  than  and  except  such 
proportion  of  the  tax  charged  upon  land  by  authority  of  parliament^  as 
the  said  annual  reftt  of  90L  shall  bear  to  the  yearly  value  of  the  lands  so 
hereby  charged  toithj  or  made  liable  to^  the  payment  of  the  same  rent,  as 
aforesaid)^  by  the  several  and  respective  owners  of  the  lands  and  grounda 
chargeable  therewith,  as  aforesaid,  for  the  time  being,  for  ever,  in  and 
bv  such  proportions,  as  the  said  commissioners,  and  ^.heir  successors,  or 
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atiy  three  or  more  of  them,  shall,  in  manner  hereinafter  mentioned,  aaeer 
t$iin,  direct,  or  appoint ;  wherein  due  regard  is  to  be  had  to  the  qtumtitj 
and  quality  of  the  said  respective  new  dinsions,  shares,  and  allotmoits. 
and  so  as  the  said  proportions  may  be  just  and  equitable ;  and  which  said 
annual  rent  or  yearly  sum  of  902.  shall  be  paid  in  such  shares,  propor- 
^  tions,  and  contributions,  as  aforesaid,  at  or  on,"  &c.  *(Michaelm«is 

"*  J  and  Lady  day),  "  in  evei-y  year  for  ever ;  the  first  payment  thereof 
to  begin,  and  be  made  at  or  on  the  feast  of  Saint  Michael,  A.  D.  1753." 
Then  followed  a  power  of  distress,  from  time  to  time,  in  case  of  non-pay- 
ment. And  it  was  further  enacted,  ^^  that  the  said  yearly  sum  of  90/.  so 
hereby  enacted  and  directed  to  be  paid  to  the  said  T.  M.  and  his  succea- 
sprs,  &C.,  '^  by  such  contributions  and  proportions,  and  in  manner  afore 
mentioned,  shall  be  in  lieu  and  satisfaction  of,  and  in  full  compensation 
of  and  for,  all  tithes,  both  great  and  small,  and  all  compositions  and  pay- 
ments for  the  same,  arising  and  renewing  within  the  said  fields,  so  intend- 
ed and  appointed  to  be  divided  and  enclosed,  as  aforesaid ;  and  also  in 
lieu  and  satisfaction  of,  and  in  full  compensation  for  all  tithes,  dues,  and 
payments,  of  what  sort,  nature,  or  kind  soever,  due  and  payable  to  the 
rector  of  N.  aforesaid,  for  the  time  being,  from  the  inhabitants  of  the 
town  of  N.  aforesaid  for  the  time  being  for  themselves  and  their  habita. 
tions,  and  for  all  things  titheable,  arising,  renewing,  or  happening  with- 
in, upon,  from,  and  out  of  their  yards,  gardens,  orchards,  and  homesteads, 
situate  and  being  in  and  about  the  town  of  N.  aforesaid,  other  than  and 
except  in  respect  of"  certain  orchards  belonging  to  two  persons  in  the 
act  named :  ^^  and  other  than  and  except  in  respect  of  all  the  houses  in 
the  said  town  of  N.,  to  which  no  lands  or  grounds  in  the  said  common 
fields  or  meadows  do  now  belong,  or  are  now  deemed  to  belong,  and  the 
inhabitants,  for  the  time  being,  of  such  last-mentioned  houses,  and  every- 
thing titheable  to  such  last-mentioned  houses  now  belonging,  or  now 
deemed  to  belong,  within  the  parish  of  N.  aforesaid."  And  it  was  there- 
by further  enacted,  '^  that  nothing  in  this  act  contained  shall  impeach, 
defeat,  or  prejudice  the  right  or  title  of  the  said  T.  M.,  or  his  succes- 
*dOT\  ^^^^y*'  *&c.,  "  of,  in,  or  to  any  tithes  or  dues  arising  within  or  out 

"  -I  of  any  parts  of  the  parish  of  N.  aforesaid,  other  than  such  tithes 
and  dues  for  which  the  said  annual  rent  or  yearly  sum  of  901.  hereby 
vested  in  the  said  rector,  and  his  successors,  is  hereby  enacted  and  de- 
clared to  be  a  recompense  or  compensation,  as  aforesaid ;  nor  of,  in,  or 
to  any  marriage,  burial,  churching,  or  other  surplice  fees,  arising  within 
the  said  parish  of  N.  aforesaid." 

By  the  award  of  the  commissioners,  made  by  virtue  and  in  pursuance 
of  the  said  recited  act,  and  dated  the  10th  November,  1752,  the  com- 
missioners did,  amongst  other  things,  award  that  the  lands  and  grounds 
-.n  and  by  the  said  award  severally  set  out  and  allotted  to  the  respective  per- 
sons therein  named,  and  the  same  several  persons  and  the  owners  thereof 
for  the  time  being  for  ever,  for  and  in  respect  thereof,  should  be,  and  they 
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V've  t'  ereby,  charged  with  the  payment  of  the  said  annual  rent  or  yearly 
sum  of  90/.,  80  vested  in  the  said  Thomas  Metcalfe  and  his  successors,  in 
ind  by  the  proportions  in  the  said  award  specified  and  particularized, 
amounting  together  to  the  sum  of  90Z. ;  one  of  which  proportions  or 
sums  so  specified  and  particularized,  is  the  sum  of  41.  6«.,  charged  upon 
the  lands  and  grounds  allotted  to  the  said  Thomas  Metcalfe  and  his  suc- 
cessors. 

The  respondent,  the  said  £.  B.  Shaw,  was,  at  the  making  of  the  rate 
and  assessment  appealed  against,  rector  of  Narborougb ;  and  the  said 
annual  rent  or  yearly  sum  of  90/.  was  then  vested  in  him.  The  respond- 
ent was  assessed  to  the  said  rate  in  respect  of  the  tithes  of  the  lands 
of  the  said  parish  subject  to  tithe,  other  than  the  lands  allotted  by  the 
said  award ;  but  was  not  assessed  in  respect  of  the  said  sum  of  90/.  so 
charged  upon  the  said  lands  allotted  by  and  in  .pursuance  of  the  before 
recited  award  and  act  of  parliament. 

*It  was  contended  for  the  appellant  that  the  respondent  mnst  be  w-i^iaA 
rated  in  respect  of  the  said  annual  rent  of  90/.  granted  to  him  in  ^ 
lien  of  tithes  arising  out  of  the  lands  enclosed  under  the  act  of  parlia- 
ment and  the  award  above  recited.  For  the  respondent,  it  was  contended 
that  he  was  not  liable  to  be  rated  in  respect  of  the  said  rent  charge. 
The  sessions  decided  that  he  was  liable  to  be  so  rated,  and  that  the  rate 
should  be  amended  accordingly. 

If  this  Court  should  be  of  opinion  that  the  decisioii  of  sessions. wa^ 
right,  then  the  order  of  sessions,  so  far  as  it  related  to  the  assessment 
of  the  said  annual  rent  charge  of  90/.,  was  to  be  confirmed.     But,  if  the^ 
should  be  of  opinion  that  the  decision  of  sessions  was  wrong,  then  the 
order  of  sessions  was  to  be  quashed,  so  far  as  it  related  to  th&t  assessment. 
Whitehurst  and  BarhWy  in  support  of  the  order  of  sessions.     The 
rector  was  liable  to  the  poor  rate  in  respect  of  the  annual  rent  of  90Z. 
payable  in  lieu  of  tithe.     A  money  payment,  in  lieu  of  tithe,  is  rateable 
to  the  poor,  unless  it  be  expressly  exempted ;  Rex  v.  Boldero,  4  B.  &  C. 
467,  Rex  v.  Wistow,  5  A.  &  E.  250.     The  same  law  has  been  laid  down 
as  to  liability  to  highway  rate ;  Rex  v.  Lacy,  5  B.  &  G.  702.     This  rei^t 
is  to  be  paid  free  ^^  of  and  from  all  deductions,  defalcations,  or  abatement^, 
for  or   in   respect  of  reprises  or   outgoings  whatsoever."     The  word 
^^  reprise"  signifies  a  resumption  or  taking  back,  used  for  such  deductions 
as  rent  charges  or  annuities ;  Jacob's  Law  Diet.  tit.  '^  Reprue.''    Nor  13 
the  poor  rate  an  ''outgoing"  of  the  land  or  rent;  for  it  is  a  personal 
tax.     The  land  tax,  which  is  excluded  from  the  ^exempting  clause,  r-^j^Q^. 
may  be  considered  both  a  "reprise"  and  an  "outgoing."     In  *-    - 
Mitchel  V.  Fordham,  6  B.  &  C.  274,  the  corn  rent  in  lieu  of  tithes  was 
payable  "  free  from  all  taxes  and  other  deductions  whatsoever,  except  the 
laad  tax ;"  and  in  Chatfield  v.  Ruston,  8  B.  &  C.  863,  the  words  we];6 
"  free  and  clear  from  all  rates,  taxes,  and  deductions  whatsoever."     There 
are  no  equivalent  words  here :  and  another  distinction  is,  that  in  tho.se 
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eases  the  commutation  payment  was  in  lien  of  the  whole  tithes  of  the 
parish;  whereas  here  the  bargain  is  between  the  rector  and  a  certam 
portion  onlj  of  the  parishioners,  and  the  other  parishioners  derive  no 
benefit  from  the  bargain,  either  by  a  share  in  the  enclosed  land,  or  by 
exemption  of  the  other  land  from  tithe.  [Coleridge,  J.  If  tho  rector 
had  a  smaller  rent  awarded  to  him  by  reason  of  his  exemption  from  rate, 
the  arrangement  seems  quite  equitable.]  The  amount  taken  from  him  is 
not  divided  among  the  whole  parish.  [Coleridge,  J.  Still  the  parish- 
ioners who  benefit  by  the  difference  pay  rate  for  it,  and  they  pay  an 
advanced  rate  because  their  land,  being  tithe  free,  yields  a  better  rent.] 

Sill  and  Camerj  contrdr.  [Coleridge,  J.  The  rent  charge  is  not 
payable  clear  of  all  reprises  or  outgoiugs,  but  clear  of  all  deductions  in 
respect  of  reprises  and  outgoings  except  land  tax.  The  deduction  ex- 
cluded, therefore,  must  be  in  respect  of  some  reprises  or  outgoings  which 
would  have  included  land  tax,  if  it  had  not  been  expressly  excepted. 
The  statute  seems  to  refer  to  the  amount  up  to  the  time  of  its  payment 
*A9R1  ^^  ^^^  rector,  and  says  it  shall  be  paid  short  only  of  land  tax.  *But 
^  no  provision  is  made  as  to  the  money  after  it  has  come  into  his 
hands.  Is  it  not,  then,  left  to  ordinary  parochial  charges?  If  the  act 
had  said  that  the  rector  was  to  have  90{.^8ubject  to  payment  of  land  tax, 
I  should  have  had  no  difficulty.]  If  the  whole  parish  had  been  divided 
by  the  act  into  two  parts,  the  one  part  tithe  free,  the  other  not,  the 
whole  would  yield  as  much  rate  as  before  it  was  divided ;  for  the  tithe 
free  lands  would  give  more  rent,  and  therefore  more  rate.  It  may  be 
considered  that  the  statute  has  effected  a  statutable  lease  of  the  tithes, 
and  that  the  rent  charge  is  payable  as  rent  under  such  lease ;  in  that 
case  the  titheowner  is  not  rateable  for  the  rent.  The  tithe  is  not  extiu- 
guished,  but  still  exists,  as  in  Rex  v.  Hambleton,  1  A.  &;  E.  145.  There 
it  was  enacted  that  the  tithes  of  a  parish  should  be  held  by  a  landowner, 
and  that  his  land  should  be  charged  with  an  annuity  payable  to  the  vicar, 
in  lieu  of  tithe :  and  it  was  held  that  the  vicar  was  not  rateable  to  the 
poor,  as  the  tithe  was  not  extinguished,  but  existed  in  other  hands.  But 
the  real  ground  of  exemption  here  is,  that  the  words  of  the  statute  dis- 
tinctly convey  an  intention  that  the  rector  should  hold  his  rent  charge 
free  from  all  deductions  or  charges  upon  it  except  land  tax. 

Lord  Denman,  C.  J.  I  think  that  the  overseers  were  right  in  not 
assessing  the  rector  to  the  poor  rate  in  respect  of  this  rent  charge,  and 
that  the  amendment  of  the  sessions  is  wrong.  I  cannot  doubt  that  it  was 
intended  the  rector  should  receive  the  annual  payment  of  90^.,  clear  of  all 
*/i97i  ^^d^^^^^^Sj  either  at  the  time  of  *payment,  or  afterwards,  except 
-■  the  land  tax.  Some  doubt  has  been  suggested  whether  an  ex- 
emption of  the  rector  from  poor  rate,  in  respect  of  this  rent  charge,  will 
not  improperly  affect  the  interests  of  other  parishioners.  But  we  must 
take  the  act  as  we  find  it.     I  do  not  know  whether  the  other  parishioners 
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were  partieS)  or  not,  to  this  statutory  arrangement.  I  should  suppose 
thej  were ;  for  it  appears  that,  if  they  had  not  been  so,  their  interests 
could  not  fairly  have  been  dealt  with. 

Patteson,  J.  I  quite  agree  that  express  words  were  necessary  for  the 
exemption  of  this  rent  charge  from  rateability.  The  precise  meaning  of 
*' outgoing"  may  be  open  to  doubt;  but  it  is  certainly  a  large  word,  and 
may  fairly  comprehend  rates  and  taxes.  It  is  said  that  this  case  is  not 
within  the  principle  of  Mitchell  v.  Fordham,  6  B.  &  C.  274,  and  Ghat- 
field  V.  Ruston,  3  B.  &  G.  868,  because  the  tithes  of  the  parish  are  not 
entirely  commuted,  but  only  the  tithe  of  such  lands  as  are  the  subject  of 
the  allotment ;  and  it  is  said  injustice  will  be  done  to  the  occupiers  of 
other  lands,  who  are  subject  to  poor  rate,  if  the  rector  is  not  rateable  for 
his  rent  charge.  But  I  do  not  see  that  such  a  consequence  will  neces- 
sarily follow ;  for  the  occupiers  of  the  allotted  lands,  which  are  made 
tithe  free,  will  be  rated  higher  on  that  account.  It  has  been  argued  that 
the  words  of  the  exemption  are,  not  that  the  rector  is  to  have  the  amount 
clear  of  all  deductions,  but  that  it  is  to  be  so  paid  to  him,  and  that,  there- 
fore, the  deductions  contemplated  are  such  deductions  as  would  be  made 
by  the  occupier,  in  respect  of  land  tax,  for  instance,  before  he  "^pays  ^^ .  ^o 
over  to  the  rector.  But  this  is  a  very  strict  construction  of  the  ^ 
statute.  I  think  the  real  meaning  is,  that  the  rector  is  to  be  exempt  in 
respect  of  all  outgoings,  whether  before  or  after  the  money  is  paid  to  him, 
'sxcept  land  tax. 

CoLERiDOE,  J.  After  a  good  deal  of  doubt,  I  have  arrived  at  the  same 
conclusion.  I  have  not  come  to  this  decision  with  any  reference  to  the 
financial  arguments  addressed  to  us ;  for  such  arguments  are  of  a  very 
nice  and  perplexing  character ;  and  I  cannot  think  that  they  were  adverted 
to  by  the  legislature  in  framing  this  statute.  I  rather  rely  upon  the  words 
of  the  statute ;  if  there  are  any  words  which  apply  to  the  money  after  it 
is  paid  over  to  the  rector,  the  exemption  is  large  enough  to  include  poor 
rate.  Now  in  Bex  v.  East  Teignmouth,  1  B.  &  Ad.  244,  it  was  held 
that  land  tax  was  a  parochial  rate,  within  stat.  6  Geo.  4,  c.  57,  s.  2.  I 
mention  this  case  to  show  also  that  the  Courts  put  a  very  liberal  con- 
struction on  acts  relative  to  the  duties  of  overseers.  Any  one  using 
popular  language  would  consider  poor  rate  an  outgoing.  The  only  doubt 
I  had  was  whether  the  words  of  this  statute  applied  to  the  money  after 
it  came  into  the  rector's  hands.  The  words  seem,  certainly,  rather  to 
refer  to  him  who  pays  than  to  him  who  receives.  But  this  might  have 
been  said  in  Mitchell  v.  Fordham,  6  B.  &  C.  274,  and  Ghatfield  v.  Ruston, 
3  B.  &  C.  863 ;  for  there  the  words  describing  the  corn  rents  were  *'  issuing 
and  payable."  It  is  certainly  important  to  construe  these  acts  according 
to  the  intention  and  in  the  same  way ;  for  all  *these  private  acts  p^ .  ^q 
have  the  same  object,  and  litigation  is  prevented  by  such  a  prin-  ^ 
ciple  of  construction. 

VOL.  XII, — 32 
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Ebls,  J.    I  am  of  the  same  opinion.     I  think  the  words  here  are 
equivalent  to  those  in  the  cases  last  cited. 

Order  of  sessions  qna8hed.(a} 

(a)  Eaported  hj  H.  fiftriiOB,  Eiq. 


The  QUEEN  v.  MARTIN  IRVING,  Esq.    May  81. 

Quartf  whether  leot.  139  of  the  Turnpike  Act»  3  Q.  4,  e.  126,  which  imposes  a  forfeiture  not  ex- 
ceeding lOL  upon  way  person  who  '*  shall  pass  through  any  turnpike  gate"  "without  paying  the 
toll  appointed  to  he  paid  at  such  gate,"  he  ^plioable  to  a  party  passing  without  riolenoe  tbroogh 
a  turnpike  gate,  and  not  paying  the  toll,  though  demanded,  under  an  erroneous  Impresuontbst 
he  is  exempt  from  toll. 

Per  Lord  Dbmmav,  C.  J.,  and  Erlb,  J.,  it  is  not 

Per  Pattbsoii  and  Colbbidob,  Js.,  it  is. 

On  appeal  against  a  conviction  by  a  justice  of  Westmoreland,  whereby 
Timothy  Robinson  was  adjudged  to  have  forfeited  10?.,  the  Sessions 
quashed  the  conviction,  subject  to  the  opinion  of  this  Court  upon  a  case. 

The  case  set  out  the  conviction ;  the  material  parts  of  which  were  as 
follows. 

"  County  of  Westmoreland,  to  wit.  Be  it  remembered  that,  .on"  5th 
July,  1846,  ''  Timothy  Robinson,  labourer,  is  convicted  before  me,  Martin 
Irving,  Esquire,  one  of  her  Majesty's  Justices,"  &c.,  "of  Westmoreland, 
for  that  he,  the  said  T.  R.,  on"  12th  May,  1846,  at  Kirkby  Stephen,  in 
Westmoreland,  "  then  and  there  being  and  acting  as  the  driver  of  a 
certain  cart  then  and  there  drawn  by  one  horse  on,  upon,  and  along  a 
certain  part  of  a  certain  turnpike  road  there  situate,  leading  from"  &c.,  to 
&c.,  "  then  and  there  did,  as  such  driver  as  aforesaid  of  the  aaid  cart  so 
drawn  as  aforesaid,  pass,  with  and  as  the  driver  of  the  said  cart,  and  drive 
"^4301  ^^^  ^^^^  ^^^  ^^  drawn  as  aforesaid,  as  the  driver  ^thereof,  through 
a  certain  turnpike  gate  then  and  there  situate,  and  called,"  &c.,  the 
said  gate  then  and  there  "being  on  the  said  part  of  the  said  turnpike  road, 
and  then  and  there  being  a  turnpike  gate  set  up  and  sending  and  being  on 
the  said  turnpike  road  by  authority  of  parliament,  without  paying  the  toll 
appointed  to  be  paid  at  the  said  turnpike  gate  by  him,  the  said  T.  R.,  as 
such  driver  as  aforesaid,  for  and  in  respect  of  the  said  cart  so  drawn  as 
aforesaid,  and  so  driven  by  him  the  said  T.  R.  as  aforesaid,  to  wit  the 
'  sum  of  3(2.  for  the  said  cart  so  drawn  as  aforesaid ;  contrary  to  the  fonn 
of  the  statutes  relating  to  turnpike  roads  in  that  part  of  Great  Britain 
called  England,  and  more  particularly  the  statute"  8  O.  4,  c.  126  (Gene- 
ral Turnpike  Act),  and  stat.  58  G.  8,  c.  clxxxvii.  (local  and  personal, 
public),  "for  enlarging  the  term  and  powers  of"  stat.  6  G.  2,  c.  8,  and 
two  subsequent  acts  (9  G.  8,  c.  75,  and  81  G.  8,  c.  122),  "for  repairing 
the  road  from  Bowes,  in  the  county  of  York,  to  Brough  under  Stainmore, 
in  the  county  of  Westmoreland,"  &c.:  "And  I  do  hereby  declare  and 
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adjudge  that  the  said  T.  R.  hath  forfeited,  for  the  said  offence,  the  sum 
ytlOL    Given  under  my  hand  and  seal,"  &c.  (signed  and  sealed). 

The  case,  after  stating  the  conviction  and  referring  to  the  statutes, 
proceeded,  substantially,  as  follows. 

It  appeared  that,  on  the  day  in  question,  Robinson*  drove  the  cart, 
drawn  as  aforesaid,  along  the  road  up  to  the  said  gate,  and  was  then  and 
there  about  to  pass  through  the  gate  with  the  cart,  drawn  as  aforesaid, 
when  the  toll  collector  at  the  gate,  duly  authorized  under  the  said  acts 
to  receive  and  take  the  tolls  at  the  gate,  then  and  there,  and  before 
Robinson  passed  through  "^the  gate,  duly  demanded  and  required  r^AQ-t 
of  and  from  him  the  toll  of  8(2.  for  the  cart  so  drawn  as  aforesaid, 
and  which  toll  of  3(2.  Robinson  was  then  and  there  liable  to  pay,  and 
ought  to  have  paid,  for  the  said  cart  so  drawn  as  ftforesaid,  before  he 
passed  with  the  same  through  the  gate.     Robinson  thereupon  alleged 
that  the  cart,  so  drawn,  was,  on  the  occasion  aforesaid,  exempt  from  the 
payment  of  any  toll  on  passing  through  the  gate,  because  he  was  going 
with  the  cart  empty  for  the  purpose  of  bringing  back  guano ;  which  alle- 
gation Robinson  really  and  bonfi  fide  (though  erroneously)  believed  to  be 
true.    And  Robinson,  under  that  erroneous  belief,  then  and  there  refused 
to  pay,  and  stated  that  he  should  not  pay,  any  toll  whatever  to  the  said 
toll  collector  on  the  occasion  aforesaid,  and  then  and  there  passed  on, 
without  any  force  or  violence,  through  the  said  gate,  with  the  cart  drawn 
as  aforesaid,  without  paying  the  toll  of  Bd.  which  he  was  then  and  there 
liable  to  pay  as  aforesaid,  and  then  and  there  ought  to  have  paid  before 
passing  through  the  gate  with  the  cart  drawn  as  aforesaid.     It  appeared, 
upon  the  cross  examination  of  the  toll  collector,  that,  on  the  occasion  of 
Robinson  passing  as  aforesaid,  he  behaved  in  every  respect  in  a  civil  and 
quiet  and  peaceable  manner,  and  passed  in  a  civil,  quiet,  and  peaceable 
manner  through  the  gate  with  the  cart   drawn   as  aforesaid,  without 
making  use  of  any  force  or  violence  of  any  description  whatever. 

At  the  close  of  the  case  for  the  respondent,  it  was  objected,  on  bc]ialf 
of  the  appellant,  that  the  conviction  was  bad,  on  the  ground  that,  by  the 
true  construction  of  stat.  3  G.  4,  c.  126,  sect.  139,  a  penalty  was  not 
thereby  imposed  for  passing  through  a  turnpike  gate  without  paying  the 
appointed  toll,  unless  the  person  *so  passing  through  without  ^5,^^09 
paying  toll  did  also,  at  the  same  time,  make  use  of  force  and  vio-  ^ 
lence :  that,  therefore,  Robinson,  having  made  use  of  no  force  or  violence, 
eonld  not  be  convicted  under  sect.  139.  And  that,  unless  sect.  139  were 
80  construed,  an  absurdity  would  follow,  namely,  that  a  person  passing 
through  a  turnpike  gate  in  a  quiet  and  civil  manner,  and  without  force 
and  violence,  would  be  liable  to  a  penalty  of  10/.  by  sect.  139,  whereas, 
by  passing  through  forcibly  and  violently,  he  would,  under  sect.  41  of 
the  same  act,  be  liable  to  a  penalty  of  only  half  that  amount,  namely, 
Bl  That  the  only  way,  therefore,  of  reconciling  the  act  was  to  hold  that 
the  passing  through,  in  sect  139,  must  mean  a  passing  through  forcibly 
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and  violently,  and  when  the  gate  was  closed  and  barred  :  and  that  this 
was  confirmed  by  the  terms  of  the  marginal  note  of  sect.  139,  and  also 
by  the  fact  of  all  the  other  offences  mentioned  in  sect.  1S9  being  clearly 
cases  including  violence  ;  and  also  by  this,  that  the  139th  section  spoke 
of  chains,  rails,  and  fences,  which,  it  was  contended,  clearly  indicated 
violence  ;  and  that  this  section  was  the  very  section  of  the  act  applicable 
to  cases  of  force  and  violence  solely  and  exclusively. 

The  Sessions,  by  a  majority,  quashed  the  conviction,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  true  construction  of  sect. 
139  of  Stat.  3  G.  4,  c.  126. 

If  the  Court  should  be  of  opinion  that  a  person  passing  through  a 
turnpike  gate,  set  up  by  authority  of  parliament,  without  paying  the  toll 
appointed  to  be  paid  by  him  at  such  gate,  does  not  thereby  become  liable 
to  a  penalty  of  lOZ.  under  sect.  189  of  stat.  3  G.  4,  c.  126,  unless  at  the 
^  time  of  his  so  passing  through  he  also  "^makes  use  of  force  and 

-^  violence,  then  this  conviction  was  to  stand  quashed,  and  the  order 
of  sessions  to  be  confirmed.  If  the  Court  should  be  of  opinion  that  a 
person  passing,  &c.  (as  before),  does  become  liable,  &c.,  although,  at  the 
time  of  his  so  passing  through,  he  makes  use  of  no  force  or  violence,  then 
the  conviction  was  to  be  confirmed,  and  the  order  of  sessions  quashed. 

Bliss  J  in  support  of  the  order  of  sessions.  By  sect.  139  of  stat.  3  6. 
4,  c.  126,  on  which  this  question  turns,  it  is  enacted  '^  that  in  case  any 
person  or  persons  shall  resist  or  make  forcible  opposition  against  any 
person  or  p^^sons  employed  in  the  due  execution  of  this  act,  or  any  par- 
ticular act  Tirade  for  afhending  any  turnpike  road,  or  shall  assault  any 
surveyor,  or  any  collector  or  collectors  of  the  tolls,  in  the  execution  of 
his  or  their  office  or  offices,  or  shall  pass  through  any  turnpike  gate  or 
gates,  rail  or  rails,  chain  or  chains,  or  other  fence  or  fences  set  up  or  to 
be  set  up  by  authority  of  parliament,  without  paying  the  toll  appointed 
to  be  paid  at  such  gate  or  other  fence,  or  shall  hinder  or  make  any  rescue 
of  cattle  or  other  goods  distrained  by  virtue  of  this  act,  every  such  per- 
son offending  therein  shall  for  every  such  offence  forfeit  any  sum  not 
exceeding  lOZ.,  at  the  discretion  of  the  justice  or  justices  of  the  peace 
before  whom  he  or  she  shall  be  convicted."  The  early  part  of  this  sec- 
tion overrides  the  whole :  it  is  clear  that  a  passage  effected  by  personal 
violence  is  the  offence  looked  to.  Otherwise,  the  section,  after  providing 
a  punishment  for  forcible  resistance  to  the  persons  employed,  goes  on  to 
provide  punishment  for  passing  through  without  paying,  as  a  distinct 
*A%il  ^^^^^^ '  ^^^  ^^^  words  at  the  commencement  are  much  too  *vague 
"^  to  constitute  a  distinct  penal  enactment :  they  clearly  are  to  be 
combined  with  the  words  which  follow.  So  the  ena<;tment  punishing 
assaults  on  surveyors,  &c.,  in  the  execution  of  their  office  cannot  be  meant 
to  include  every  assault  committed  upon  such  persons  who,  at  the  time  of 
the  assault,  happen  to  be  executing  the  office,  but  must  be  confined  to 
assaults  connected  with  an  attempt  to  defeat  the  purposes  of  the  statutes: 
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•nd  this  effect  can  be  given  to  the  words  only  by  connecting  them  with 
what  follows.     The  clause  in  question  would,  if  taken  alone,  include 
passing  through  the  gate  without  payment,  though  no  person  was  there 
to  collect.    [Lord  Denman,  G.  J.     In  that  case  the  toll  could  not  bi 
demanded.]    The  clause,  taken  by  itself,  does  not  require  that.     Th« 
marginal  abstract  to  sect.  139  is  framed  on  the  supposition  that  only 
offences  accompanied  with  violence  are  pointed  at :  the  words  are  '^  resist- 
ing execution  of  act,  or  assaulting  collectors."     The  mention  of  gates, 
rails,  chains,  and  fences,  in  the  section,  also  leads  to  the  construction 
which  the  sessions  have  put  upon  it.     Other  sections  of  the  act  suggest 
the  same  view.     Sect.  82  gives  certain  exemptions  from  tolls,  including 
the  case  which  the  appellant  really  believed  to  exist  here:   sect.  86 
punishes  a  fraudulent  claim  to  exemption :  sect.  89  furnishes  a  remedy 
agamst  any  person  liable  to  pay  toll  who  "  shall,  after  demand  thereof 
made,  neglect  or  refuse  to  pay  the  same  or  any  part  or  parts  thereof.'* 
These  sections  are  sufficient  to  include  cases  of  non-payment,  unaccom* 
panied  with  violence.     Then  sect.  41  enacts,  among  other  things,  that, 
''  if  any  person  shall  fraudulently  or  forcibly  pass  through  any  such  toll- 
gate  '^'with  any  horse,  cattle,  beast,  or  carriage,"  ^'  whereby  the  pay-  rmAoti 
ment  of  all  or  any  of  the  tolls  shall  or  may  be  evaded ;  or  if  any  *- 
person  shall  do  any  other  act  whatever  in  order  or  with  intent  to  evade 
the  payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  shall  be 
evaded,  every  such  person  shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  51,"    If  it  be  contended  that,  according  to  the 
argument  for  the  appellant,  the  act  of  forcibly  refusing  toll  would  be 
provided  for  twice,  namely,  in  both  the  4l8t  and  189th  sections,  the 
answer  is,  that  the  two  sections  provide  for  different  cases :  the  former 
generally  for  the  evasion,  &c.,  though  no  collector  interfere,  whether 
effected  by  deviation,  by  passing  through  without  notice,  by  forcibly 
breaking  open  a  gate  in  the  absence  of  the  collector,  &c. ;  the  latter  for 
acts  of  violence  where  some  one  is  attempting  to  carry  the  statute  into 
execution :  and,  in  the  latter  case,  the  punishment  is  greater,  because  the 
offence  leads  more  immediately  to  a  breach  of  the  peace.     [Coleridge, 
J.    You  contend  that  the  earlier  words  of  sect.  189  describe  no  distinct 
offence  without  calling  in  aid  the  later  words :  would  they  not  meet  the 
case  of  forcibly  obstructing  a  meeting  of  trustees  ?]     They  cannot  refer 
to  an  obstruction  produced  by  an  assault :  if  they  did,  the  subsequent 
provision  as  to  assaulting  a  surveyor,  &c.  would  be  superfluous.     But  a 
forcible  opposition  without  an  assault  can  hardly  have  been  contemplated 
as  a  definite  legal  offence.     [Coleridge,  J.     The  provisions  are  coupled 
by  the  disjunctive  "  or."]     That  word  is  sometimes  a  copulative,  as  in 
this  section,  ^'  resist  or  make  forcible  opposition  against."     If  this  section 
include  acts  done  without  violence,  the  '^'consequence  will  be  that  ruLAOQ 
by  it  a  penalty  of  102.  is  imposed  upon  such  an  act,  whereas,  by 
sect.  41,  a  penalty  of  only  52.  will  be  imposed  where  there  is  violence. 

Y 
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[Coleridge,  J.  Suppose  a  surveyor  to  attempt  to  take  gravel,  nuder  sect. 
97,  from  the  land  of  any  person,  and  the  owner  to  oppose  him  forcibly: 
would  not  that  be  a  case  within  the  words,  taken  by  themselves,  of  the 
beginning  of  sect.  189  ?  If  not,  where  else  is  it  provided  for?]  There 
is  no  special  provision  for  such  a  case :  and  why  should  not  that  be  left, 
as  numerous  other  cases  must  be,  to  the  consequences  which,  by  the  prin- 
ciples of  the  common  law,  attach  to  the  attempt  to  obstruct  an  officer 
forcibly  in  the  performance  of  a  statutory  duty  ?  (He  then  stated  other 
objections  to  the  conviction,  as  to  which  no  opinion  was  pronounced  from 
the  Bench.) 

Ramshay,  contrd..  The  argument  on  the  other  side  requires  that  the 
enactment,  inflicting  a  penalty  for  doing  one  ^*  or"  another  act,  shall 
apply  only  when  both  acts  are  done.  The  words  at  the  commencement 
of  sect.  189  are  inserted,  not  as  introductory  to  the  others,  bat  as  desig- 
nating a  distinct  offence.  It  is  argued  that  it  cannot  have  been  intended 
to  inflict  a  higher  penalty  for  an  act  committed  without  violence  than  if 
it  were  committed  with  violence.  But  not  much  stress  can  be  laid  on  the 
accidental  variation,  in  different  parts  of  the  statute,  from  10/.  to  5/.  It 
is  a  much  greater  absurdity  to  suppose  that  the  same  offence  is  provided 
for,  with  different  penalties,  in  two  distinct  sections ;  yet,  according  to 
the  argument  on  the  other  side,  sect.  189,  by  the  words  now  in  question, 
includes  nothing  that  would  not  have  been  included  in  sect.  41.  (He 
then  argued  on  the  other  objections.) 

^  *Lord  Denman,  C.  J.     I  find  it  very  difficult  to  see  any  turn  of 

-I  phrase  in  sect.  139  by  which  Mr.  Bliss'i  argument  can  be  main- 
tained. I  think  it  is  not  practicable  to  incorporate,  as  he  proposes,  the 
early  words  with  the  later.  But  it  is  impossible  to  suppose  that  the  legis- 
lature intended  to  allow  the  justice  to  impose  so  high  a  penalty  as  101. 
where  no  violence  was  used,  yet  to  confine  the  penalty  to  5L  where  the 
same  act  was  done  without  violence.  This  seems  to  me  so  extraordinary 
a  contradiction,  that  I  must  suppose  there  is  some  mode  of  explaining 
the  difficulty,  though  I  cannot  find  it  out.  On  the  whole,  I  think  it  lest 
not  to  disturb  what  has  been  done. 

Patteson,  J.  I  do  not  see  how  to  adopt  the  view  taken  by  the  ses- 
sions without  drawing  a  fresh  clause.  If  sect.  189  stood  alone,  there 
would  be  no  difficulty :  but  sect.  41  certainly  raises  a  question.  Under 
sect.  189  the  justice  is  not  bound  to  impose  the  full  penalty  of  lOL  ;  but 
he  may  impose  as  much ;  and,  by  the  words  of  the  section,  he  may  do 
this  where  a  party  has  passed  without  paying  toll :  so  that,  if  this  had 
been  the  only  enactment,  I  should  say  that  the  sessions  had  no  right  to 
quash  the  conviction.  That  being  so,  I  do  not  think  they  were  right  in 
so  doing  on  the  ground,  merely,  that  it  is  difficult  to  account  for  the  dif- 
ferent penalties  imposed  in  different  sections.  If  there  be  this  difficulty, 
it  is  not  our  fault :  there  the  clause  stands ;  and  I  cannot  help  it. 

Golertdqb,  J.     I  cannot  arrive  at  the  same  opinion  with  my  Lord, 
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tboagh  I  cannot  say  that  I  regret  his  ^having  taken  that  view. 
Bat  I  confess  that  I  feel  myself  boand  to  agree  with  my  brother 
Pattesox. 

Erlb,  J.  I  think  we  need  not  follow  the  words  of  an  enactment  lite- 
rally, where  the  doing  so  leads  to  an  absurdity.  Sect.  89  gives  a  remedy 
by  distress  where  a  party  has  passed  innocently  without  paying  the  proper 
toll :  sect.  40  provides  for  settling  disputes  as  to  the  amount  of  toll,  and 
directs  that  the  distress  shall  be  retained  till  the  amount  is  settled,  thus 
carefully  attending  to  a  bon&  fide  dispute.  Then  sect.  41  provides  a 
penalty  not  exceeding  5Z.  for  passing  fraudulently  or  forcibly  without  pay- 
ment of  toll :  and,  whero  there  is  force  or  fraud  without  personal  vio- 
lence, that  seems  to  be  the  section  under  which  the  penalty  must  be  levied. 
Then  sect.  189  relates  to  persons  who  resist  those  in  authority ;  and  I 
think  the  sessions  were  right  in  confining  the  enactment  to  such  cases : 
it  is  impossible  to  believe  that  the  legislature  meant  to  impose  a  higher 
penalty  on  a  peaceful  refusal  than  on  a  forcible  passing  through  without 
payment. 

The  Court  being  equally  divided,  no  rule  was  pronounced. 


♦CLATARDS  v.  DETHICK  and  DAVIS.    June  2.    [♦439 

Ib  u  ution  for  damage  oecuioned  by  the  defendant's  negUgenco,  a  material  question  is,  whether 
or  not  the  plaintiff  might  have  escaped  the  damage  by  ordinary  care  on  his  own  part  Bnt  the 
defendant  is  not  ezcased  merely  because  the  plaintiff  knew  that  some  danger  existed  through 
the  defendants  neglect,  and  roluntarily  incurred  such  danger.  The  amount  of  danger,  and  th« 
etreumstanees  which  led  the  plaintiff  to  incur  it,  are  for  the  consideration  of  the  Jury. 

Therefore,  where  commissioners  of  sewers  had  made  a  dangerous  trench  in  the  only  outlet  from  a 
mews,  putting  up  no  fence,  and  leaving  only  a  narrow  passage  on  which  they  heaped  rubbish ; 
ud  a  cabman,  in  the  exercise  of  his  calling,  attempted  to  lead  his  horse  out  oyer  the  rubbish, 
end  the  horse  feU  and  was  killed,  for  which  loss  he  brought  an  action :  Held  that  the  plaintiff 
wis  not  disentitled  to  recover  because  he  had  at  some  hazard,  created  by  the  defendant!^ 
bronght  his  horse  out  of  the  stable :  And  that  the  case  was  properly  left  to  the  jury  on  the  quea* 
tion  whether  or  not  the  plaintiff  had  persisted,  contrary  to  express  warning  at  the  time  (as  t# 
which  there  was  contradictory  evidence),  in  running  upon  a  great  and  obvious  danger. 

Case.  The  declaration  stated  that,  before  and  at  the  time  of  the  com* 
mitting,  &c.,  plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  lawfully  possessed  of  a  certain  messuage  and  stables  with  the  appurte- 
iiaiices  situate  in  the  parish  of  St.  Giles  in  the  Fields,  Middlesex ;  and, 
by  reason  thereof,  plaintiff  during  all  the  time  aforesaid  ought  to  have 
had,  and  still  of  right  ought  to  have,  a  certain  way  for  himself  and  hia 
servants,  on  foot  and  with  horses,  cattle  and  carriages,  to  go,  return,  &c^ 
from  and  out  of  the  said  messuage  and  stables  unto,  into,  through,  &c.,  % 
certain  close  called  Gower  Mews,  situate,  &c.,  contiguous  to  and  adjoin^ 
ing  the  said  messuage  and  premises,  and  from  and  out  of  the  same  into  a 
certain  common  highway  in  the  county  aforesaid,  and  so  from  the&et 
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back  again  from  the  said  highway  unto,  into,  through,  &c.,  the  said  close 
called  Gower  Mews  unto  and  into  the  said  messuage,  stables,  &c.,  of  the 
plaintiff,  to  go,  return,  &c.,  at  all  times  of  the  year,  &c.,  as  to  the  said 
messuage  and  premises,  &c.,  belonging  and  appertaining :  yet  defendants, 
well  knowing  the  premises  and  contriving  to  injure  plaintiff,  whilst  he  was 
444.01  ^^  possessed  of  his  said  messuage  *and  stables,  &c.,  to  wit,  on,  &c., 
^  and  on  other  days  between  that  day  and  the  commencement  of  this 
suit,  wrongfully  and  injuriously  dug  a  certain  trench  in  and  along  the  said 
close,  of  great  depth,  length  and  width,  to  wit,  &c.  (stating  dimensions), 
and  wrongfully  and  injuriously  heaped,  piled  and  placed  divers  large 
quantities  of  earth,  gravel,  and  rubbish  in  and  upon  the  said  close,  and 
wrongfully  and  injuriously  continued  the  said  trench  so  dug,  and  the  said 
quantities  of  earth,  &c.,  so  heaped,  &c.,  for  a  long  time,  to  wit,  &c.,  and, 
during  all  that  time,  wrongfully  and  injuriously  neglected  to  fence  or 
otherwise  secure  the  said  trench  so  as  to  prevent  accidents  and  injuries 
to  persons  passing  along  and  using  the  said  way,  and,  during  all  that 
time,  greatly  encumbered  and  obstructed  the  said  close  and  said  way  of 
the  plaintiff:  by  means  of  which  premises  plaintiff  could  not  during  all 
the  time  aforesaid  have,  enjoy  and  use  his  said  way  in  so  full,  ample,  and 
beneficial  a  manner  as  he  theretofore  had  been  accustomed  to  do,  and 
during  all  that  time  ought,  &c.,  and  otherwise  would,  &c. ;  and  also,  by 
means  of  the  premises,  a  horse  of  the  plaintiff  of  great  value,  to  wit,  &c., 
with  which  plaintiff  during  the  time  aforesaid,  to  wit,  on,  &c.,  was  law- 
fully passing  in  and  along  the  said  way  of  the  plaintiff  from  the  said 
highway  to.  the  said  messuage  and  stables  of  the  plaintiff,  stumbled,  slipped, 
and  fell  over  the  said  earth,  gravel,  and  rubbish,  so  heaped,  &c.,  as  afore- 
said, into  the  said  trench  so  dug  by  the  defendants  as  aforesaid ;  and  the 
said  horse  thereby  then  became  and  was  strangled  and  killed :   and  also, 
J^c.  (destruction  of  harness) :  To  plaintiff's  damage  of  50Z. 

Pleas :  1.    Not  guilty.     Issue  thereon. 

2.  As  to  diggingHhe  trench,  &c.,  and  heaping,  &c.,  *and  con- 
•J  tinuing,  &c.,  and  encumbering,  &c. :  That  defendants  did  the 
several  acts  by  the  authority  of  a  certain  commission  of  sewers  for  the 
limits  of  the  Holborn  and  the  Finsbury  divisions,  &c.,  for  the  purpose 
of  building  and  making  a  sewer  in  and  along  the  said  close  within  the 
limits  of  the  said  commission,  and  according  to  stat.  23  H.  8,  c.  5. 
Verification. 

Replication :  De  injurift.     Issue  thereon. 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  sittings  in  Middlesex 
after  Easter  term,  1847,  it  appeared  that  the  plaintiff  was  a  cab  proprie- 
tor, having  stables  in  Gower  Mews,  Gower  Street.  The  mews  commn- 
nicated  with  the  street  by  a  passage  13}  feet  wide  and  56^  feet  long, 
and  had  no  other  outlet.  In  November,  1845,  the  defendants,  acting 
under  directions  from  the  Commissioners  of  Sewers,  were  deepening  a 
sewer  in  Gower  Street,  and  carrying  a  drain,  in  communication  with  it, 
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op  the  passage  leading  into  Gower  Mews.  For  this  purpose  they  made 
an  open  trench  about  13  feet  long  and  6}  feet  iiride,  but  not  in  the  mid- 
dle of  the  passage,  the  unbroken  space  on  one  side  being  about  4^,  and 
on  the  other  side  2^  feet  wide.  The  opening  was  not  fenced.  Before 
the  day  on  which  the  accident  in  question  happened,  the  Commissioners 
had  given  notice  to  the  occupiers  of  stables  in  the  mews  that  the  trench 
would  continue  open  for  a  day  or  two  longer,  and  they  must  put  up  with 
it;  and  had  advised  them  to  get  other  stables.  On  November  19th,  the 
excavators  had  thrown  the  earth  and  gravel  from  the  trench  (unavoidably 
as  was  represented  on  behalf  of  the  defendants)  upon  the  wider  space 
between  the  trench  and  the  wall,  to  the  height  of  four  feet.  About  five 
in  the  afternoon  of  that  day,  the  plaintiff  ^was  bringing  one  of  r^^^^o 
his  horses  out  of  the  mews,  and  was  about  to  put  down  planks  for  ^ 
the  purpose  of  getting  him  over  the  narrower  space,  which  was  least 
obstructed.  The  defendant  Davis  asked  him  what  he  was  going  to  do, 
and  said  he  would  not  be  answerable  for  anything  that  happened  by  tak- 
ing the  horse  over  in  that  manner.  The  plaintiff  asked  how  he  was  to 
doit;  and  said  that  he  must  get  the  horse  out.  Th^  defendant  said: 
«Take  him  over  on  the  other  side;  and  I  will  be  answerable."  The 
plaintiff,  with  assistance,  led  the  horse  out,  over  the  gravel.  A  little 
before  six  in  the  same  evening,  the  plaintiff  endeavoured  to  get  another 
horse  out  in  the  same  direction  (neither  defendant  being  then  present) ; 
bat  the  rubbish  gave  way;  the  horse  fell  into  the  trench,  and  was  stran- 
gled in  an  endeavour  to  drag  him  out  with  ropes.  The  value  of  the 
horse  was  stated  to  be  201. 

Evidence  was  given,  on  the  part  of  the  defendants,,  that,  on  this  second 
occasion,  their  men  cautioned  the  plaintiff  not  to  make  the  attempt,  for 
that  he  would  endanger,  not  only  his  horse,  but  the  lives  of  men  who 
were  in  the  trench ;  but  that  the  pluntiff-  said  he  did  not  care,  and  would 
go  over.    This  statement  was  denied'  on  the  part  of  the  plaintiff. 

The  Lord  Chief  Justice,  in  summing  up,  left  it  to  the  jury,  in  the  first 
place,  to  say  whether  the  defendants  had  been  guilty  of  culpable  negli- 
gence in  not  fencing  the  trench.  His  Lordship  then  observed  that,  if 
the  defendants'  witnesses  were  to  be  believed,  and  the  plaintiff  on  the 
second  occasion  had,  in  defiance  of  warning,  incurred  an  evidently  great 
danger,  this  was  a  rashness  on  his  part  which  would  excuse  the  defend- 
ants: but  that  it  could  not  be  the  plaintiff's  duty  to  ^refrain  alto-  r^AAft 
gether  from  coming  out  of  the  mews  merely  because  the  defend-  ^ 
ants  had  made  the  passage  in  some  degree  dangerous :  that  the  defend- 
ants were  not  entitled  to  keep  the*  occupiers  of  the  mews  in^  a  state  of 
siege  till  the  passage  was  declared  safe,  first  creating  a  nuisance  and  then 
excusing  themselves  by  giving  notice  that  there  was  some  danger :  though,  if 
the  plaintiff  had  persisted  in  running  upon  a  great  and  obvious  danger,  his 
ftction  could  not  be  maintained.  And  he  left  it  to  the  jury  to  say  whether 
or  not  .the  plaintiff  had  so  acted.    Verdict  for  plaintiff:  damages  201. 

VOL.  xii.~83  Y  2 
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JfUler,  in  Trinity  term,  1847,  moved  for  a  new  trial  on  the  ground  oi 
misdirection.  He  cited  Proctor  v.  Harris,  4  Car.  &  P.  337,  Drew  v.  Now 
River  Company,  6  Id.  754,  and  Hawkins  v.  Cooper,  8  Id.  473,  as  show- 
ing that  a  plaintiff  cannot  recover  for  damage  caused  by  negligence  where 
the  injury  has  been  partly  occasioned  by  negligence  of  his  own ;  and  he 
contended  that  the  plaintiff  here  committed  soch  fault  by  attempting  to 
bring  his  horse  out  of  the  mews,  if  the  passage  was  at  all  dangerous ; 
and  that,  instead  of  incurring  danger  even  if  it  had  been  slight,  he 
should  have  kept  his  horse  in  the  stable,  and  brought  an  action,  if  neces- 
sary, for  the  obstruction.  [Lord  Dbnman,  C.  J.  I  thought  the  plaintiff 
might  be  justified  in  incurring  a  moderate  danger,  and  that  the  facts 
proved  as  to  the  first  coming  out  showed  it  to  be  no  more.]  A  rule  nisi 
was  granted. 

Knotole$  and  Oorrie  now  showed  cause.  The  complaint  in  the  decla- 
♦4441  ^^^^^  ^  ^^^^  ^^  defendants  made  a  '^'trench  in  the  highway  and 
-^  neglected  to  fence  it,  and  that  the  injury  resulted  from  that  neg- 
lect. The  facts  so  stated  are  proved,  and  the  evidence  not  answered. 
[WiGHTMAN,  J.  The  averment  is  that  <<by  means  of  the  premises"  the 
plaintiff's  horse  fell,  &c.  The  defendants  say  it  was  not  merely  by  those 
means,  but  partly  by  the  plaintiff's  negligence.]  The  Lord  Chief  Justice 
left  to  the  jury,  substantially,  whether  the  plaintiff  was  in  fault  at  all. 
And  he  was  not.  He  could  not  afford  to  keep  his  horse  at  home.  [Colb- 
RinaB,  J.  K  the  horse  was  wrongfully  detained  at  home,  an  action  lay 
for  that.]  The  declaration  here  complains  of  the  obstruction,  but  of  the 
special  damage  also.  The  plaintiff  was  justified  in  believing,  on  Davis's 
own  representation,  that  he  might  without  rashness  lead  the  horse  out ; 
there  was  not,  therefore,  that  want  of  ordinary  care  which  disentitles  a 
plaintiff  to  recover  for  negligence  in  the  defendant,  according  to  the 
doctrine  of  Butterfield  v.  Forrester,  11  East,  60 ;  Bridge  v.  The  Grand 
Junction  Railway  Company,  3  M.  &  W.  244 ;  and  Davies  v.  Mann,  10  Id. 
fi46.(a)  The  principle  recognised  in  those  cases  is  maintained,  and  even 
carried  farther  than  the  present  plaintiff  is  bound  to  follow  it,  in  Lynch  «; 
Nurdin,  1  Q.  B.  29.  The  duty  of  Commissioners  of  Sewers  in  providing 
safeguards  and  giving  specific  notice  of  danger  is  strictly  laid  down  by 
Abbott,  C.  J.,  in  Jones  v.  Bird,  6  B.  &  Aid.  837,  844. 

Miller^  contra.  The  question  here  was,  whether  the  plaintiff  did  not 
i^AAtri  ^^  *  great  measure  cause  his  own  *misfortune  by  acting  without 
^  reasonable  caution.  He  ought  not  to  have  attempted  to  pass  at 
all,  at  the  time  when  the  accident  happened.  His  doing  so  cannot  be 
imputed  to  the  defendant  Davis :  the  conversation  with  him  which  has 
been  relied  upon  took  place  in  a  different  part  of  the  day.  And  it  seems 
that  at  the  former  time  the  plaintiff  had  assistance,  at  the  latter,  not 
£CoLERiDOB,  J.  Had  the  state  of  the  premises  been  altered  ?]  It  is 
evident  that  the  work  had  been  going  on.     In  Bntterfield  v.  Forrester, 

((a)  See  Hmyr  of  Goloheitor  «.  Brooke,  7  (^  B.  Sa )» 877. 
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the  leading  case  applicable  to  tiiia  Bubject,  it  is  ezpresely  laid  down  thai 
two  things  most  concur  to  snppOH  the  action;  <<an  obstruction  in  the 
road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid 
it  OA  the  part  of  the  plaintiff."  [OoLBRiDGBy  J.  If  a  man  is  lying  drunk 
on  the  road,  another  is  not  negligently  to  drive  over  him.  If  that  hap- 
pened, the  drunkenness  would  have  made  the  man  liable  to  the  injury, 
bat  would  not  have  occasioned  the  injury.]  Here  the  plaintiff  had  an 
obvious  danger  before  him,  and  was  not  justified  in  encountering  it  to 
aroid  a  delay.  For  that  he  might  have  had  a  legal  remedy :  if  he  chose 
nther  to  incur  a  danger,  he  might  do  so,  but  not  at  the  cost  of  the  defend^ 
r.nt<.  If  an  extraordinary  emergency  had  arisen,  as  a  fire,  the  case 
ir.ight  have  been  different.  [Pattsson,  J.  Suppose  the  horse  had  been 
coming  home ;  must  he  have  been  kept  out  of  the  stable  till  the  entrance 
was  pronounced  safe  ?]  The  plaintiff  might  have  placed  the  horse  at 
livery  and  brought  an  action  for  the  keep. 

Patteson,  J.     The  question  arises  on  the  declaration :  because  it  is 

there  said  that  the  defendants  made  *the  trench,  and  laid  rub-  r^AAf^ 

bish,  and  neglected  to  fence,  and  that  <<  by  means  of  the  premises"  ^ 

the  plaintiff's  horse  fell  and  was  killed.     The  averment,  "  by  means  of 

the  premises,"  becomes  parcel  of  the  issue  on  Not  guilty.    And,  sudi 

being  the  issue,  we  are  to  say  whether  it  was  properly  left  to  the  jury. 

Now  the  defendants  had  clearly  no  right  to  leave  a  trench  open  in  the 

passage  to  this  mews  without  a  proper  fence,  and,  having  done  so,  to  tell 

the  plaintiff  «  you  shall  keep  your  horse  in  the  stable  till  we  inform  you 

that  you  may  remove  him."    But  whether  or  not  the  plaintiff  contributed 

to  the  mbchief  that  happened  by  want  of  ordinary  caution,  is  a  questioki 

of  degree.     K  the  danger  was  so  great  that  no  sensible  man  would  have 

incurred  it,  the  verdict  must  be  for  the  defendants :  and  the  case  was 

rightly  put  to  the  jury  as  depending  on  this  question.    The  plaintiff  here 

had  passed  safely  in  the  afternoon  over  the  place  at  which  the  accident 

happened.     According  to  the  evidence  for  the  defendants,  he  was  told, 

on  attempting  to  pass  in  the  evening,  that  he  could  not  do  it  without 

danger  to  himself  and  the  men  below.    The  jury,  however,  do  not  appear 

to  have  believed  this  statement.     The  whole  question  was,  whether  the 

danger  was  so  obvious  that  the  plaintiff  could  not  with  common  prudence 

make  the  attempt..   That  was  properly  put  to  the  jury ;  and  they  have 

found  for  the  plaintiff. 

CoLBRiDaE,  J.  The  question  is,  not  only  whether  the  defendants  did 
an  improper  act,  but  also  whether  the  injury  to  the  plaintiff  may  legally 
be  deemed  tne  consequence  of  it.  The  defendants  say  that  that  injury 
was  the  result  of  his  own  wrongheadedness  in  attempting  to  pass  when 
he  w«  cold  that  it  could  not  be  *done  without  risk  to  his  horse  ri^AAj 
and  to  the  men  below.  Then,  was  the  question  on  this  point  pro-  ^ 
perly  left  to  the  jury  T  I  understand  the  Lord  Chief  Justice  to  have 
nxpressed  biittself  strongly  against  the  view  taken  by  the  defendants* 
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coansel,  but  to  have  put  the  question  in  the  manner  which  appears  correct^ 
by  asking,  namely,  whether  the  plaintiff  acted  as  a  man  of  ordinary  pm- 
dence  would  have  done,  or  rashly  and  in  defiance  of  warning.  The 
plaintiff  was  not  bound  to  abstain  from  pursuing  his  livelihood  beeanse 
there  was  some  danger.  It  was  necessary  for  the  defendants  to  show  a 
clear  danger  and  a  precise  warning.  Whether  these  facts  existed  or  not, 
was  for  the  consideration  of  the  jury;  and,  if  the  jury  disbelieved  them, 
the  plaintiff  was  entitled  to  the  verdict. 

WiQUTMAN,  J.  The  words  in  the  declaration  c<by  means  of  the 
premises*'  raise  the  whole  question.  It  seems  that,  in  the  earlier  part 
of  the  day,  one  of  the  defendants  had  pointed  out  a  way  of  bringing  the 
horse  over ;  but  it  is  urged  that,  on  the  second  occasion,  the  plaintiff 
had  distinct  warning  that  there  was  danger,  both  to  his  horse  and  to  the 
men  in  the  trench ;  the  state  of  things  having,  as  would  appear  by  that 
representation,  been  altered  since  the  first  coming  out.  But  on  that 
point  there  was  contradiction  in  the  evidence.  If  it  had  appeared  that 
the  plaintiff,  in  defiance  of  warning,  would  persevere  in  the  attempt  to 
pass,  I  cannot  suppose  that  the  jury  would  have  found  a  verdict  in  his 
favour.  I  think,  therefore,  we  must  assume  that  they  considered  the 
defendants'  contradiction  not  satisfactory :  and  I  am  of  opinion  that  the 
case  was  properly  left  to  them  as  to  the  defiance  of  warning. 
j^AAQ-i  *I^ord  Dbnman,  C.  J.  The  case  was  complicated ;  and  there 
-^  was  contradiction  on  almost  every  point.  I  have  no  doubt  that  I 
left  it  to  the  jury  to  say  whether  the  plaintiff  had  used  ordinary  care ; 
for  I  always  leave  cases  of  the  kind  in  that  manner.  I  certainly  told  the 
jury  that  the  plaintiff  was  not  bound  to  keep  his  horse  back  unless  the 
danger  was  imminent :  and  I  believe  they  gave  credit  to  the  plaintiff's 
evidence,  and  not  to  the  evidence  for  the  defendants. 

Rule  discharged.(a) 

(a)  ^e,  in  addition  to  the  caaei  abore  eited,  Harriott «.  Stanley,  1  Blan.  A  G.  568,  and  the 
anthoritiei  there  eoUeeted. 


The  QUEEN  v.  The  Trustees  of  the  ROCHDALE  and  HALIFAX 

Turnpike  Road.    June  5. 

An  aot  (8  A  7  W.  4,  0.  rili.),  for  repairing  and  amending  a  tnmpilce  road,  recited  that  the  tnsttee 
nnder  former  acta  had  amended,  Ao.,  and  had  expended  and  borroired  money  for  the  parpoM, 
bat  that  the  road  oould  not  be  snfBoiently  amended  and  repaired,  nor  the  debt  paid,  vnlen  tat- 
ther  powers  irere  granted :  it  recited  also  that  the  public  woold  be  benefited  if  poiren  wen 
given  to  make  certain  new  diversions  from  the  former  road ;  it  then  (after  repealing  the  pri«r 
acts)  enacted  that  this  statute  should,  for  an  enlarged  term,  be  put  in  czecuUon  for  repairing 
and  amending  the  said  road,  and  for  making  and  maintaining  the  new  lines ;  authorised  the 
trustees  to  continue  the  existing  toll  gates,  and  to  take  certain  increased  toUs,  and  required 
them  to  apply  the  tolls,  and  the  money  already  in  their  hands,  in  amending  the  said  roedi^ 
paying  off  debt,  and  otherwise  putting  this  act  in  execution  as  to  them  should  seem  expsCsrt 
It  then  authorised,  empowered,  and  required  them  to  form  the  new  line^  and  for  thatpuiposs 

*  Id  anter  upon  and  take  lands  and  buildings,  making  compensation,  Ac ;  but  the  aocnpBliBiy 
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paw«r  in  thia  rMpeet  was  to  eeiM  in  fire  yean  from  the  pMiing  of  the  aet  The  tnuteee 
atared  into  reeeipt  of  the  inereased  toUi,  bat  did  not  make  the  new  lines.  Seren  yean  aftef 
the  eompnlwry  powen  had  ezpind,  a  penon  moved  for  a  mandamiu  to  the  truBtees  to  make 
the  new  lines,  stating  on  affldaTit  that  he  iras  an  inhabitant  of  the  neighboarhood,  and  that 
the  making  <^  them  would  be  an  advantage  to  him  and  other  neighbonn,  and  to  the  pnblio : 
hot  he  did  not  explain  his  delay  in  making  the  application.  AiBdaTits  in  answer  stated  thal» 
won  alter  the  statute  now  in  qnestion,  another  aot  passed  for  making  a  ntlway,  which  had 
seeordiagiy  been  formed,  running  parallel  to  the  turnpike  road,  greatly  injuring  the  reeeipt  by 
tolls,  cecupying  part  of  the  space  intended  for  the  new  lines,  making  it  impneticable  to  com- 
plete them  except  at  a  very  great  expense,  and  rendering  the  construction  of  them  unimpor- 
tant  They  also  ascribed  to  the  prosecutor  a  merely  penonal  motive  for  making  his  appli- 
estion. 
Held  that,  laying  out  of  consideration  the  affidavits  in  answer  (which  might  have  been  contro- 
Terted  on  a  return),  the  Court,  in  its  dlscntion,  ought  to  refuse  a  mandamus. 

A  BULB  nisi  had  been  granted  by  Erlb,  J.,  in  the  Bail  Court,  for  a 
mandamus  calling  upon  the  above-named  trustees  to  make  a  new  piece 
of  road  or  ^diversion,  to  commence  at  a  certain  point  on  the  said  r^AAq 
turnpike  road  and  to  terminate  at  a  certain  other  point  thereon,  ^ 
both  described  in  the  rule,  and  to  make  another  new  piece  of  road  or 
diversion  on  another  part  of  the  said  road,  likewise  specified.  The 
material  circumstances  of  the  case  were  as  follows. 

Stat.  6  &  7  W.  4,  c.  viii.,  local  and  personal,  public,  <«  for  repairing  and 
maintaining  the  road  from  Rochdale  in  the  county  palatine  of  Lancaster 
to  Halifax  and  Ealand  in  the  West  Riding  of  the  county  of  York,"  recites 
(sect.  1)  several  earlier  acts  under  which  the  road  had  been  repaired  and 
managed,  and  that  the  trustees  under  these  acts  have,  in  the  execution 
thereof,  borrowed  and  expended  large  sums,  and  made  considerable  pro- 
gress in  the  amendment  of  the  roads,  <<  but  the  same  cannot  be  sufficiently 
and  eifectually  amended,  improved,  and  kept  in  repair,  and  the  money  so 
borrowed,  with  the  interest  thereof,  cannot  be  repaid  and  discharged, 
unless  the  term  and  powers  of  the  said  act  are  enlarged:*'  and  that  it 
would  be  of  advantage  to  the  inhabitants  of  the  neighbourhood,  and  to 
the  public,  if  powers  were  given  to  make  a  new  piece  of  road  or  diver- 
sion, to  commence,  &c.,  and  terminate,  &c.,  and  also  a  new  piece  of  road 
or  diversion  to  commence,  &c.,  and  terminate,  &c.  (which  were  the  new 
roads  specified  in  the  above  rule) ;  it  then  repeals  the  former  acts,  and 
enacts  (sect.  2)  that  this  act  shall  be  put  in  execution  for  and  during  the 
term  after  mentioned  (thirty-one  years  from  May  4th,  1836,  by  sect.  41), 
for  the  purpose  of  repairing  and  amending  the  roads  from  Rochdale  to 
Halifax  and  Ealand,  and  for  making  and  maintaining  the  before-men- 
tioned new  pieces  of  road.    Sect.  7  continues  the  existing  toll-gates  until 
removed  by  the  trustees,  and  empowers  ♦them  to  erect  others  as  f-^^;-/| 
they  shall  judge  necessary ;  and  sect.  8  authorizes  them  to  take  ^ 
tolls  throughout  the  line  of  the  said  roads,  not  exceeding  certain  specified 
amounts :  other  restrictions  are  added  by  subsequent  sections.    Sect.  16 
requires  the  trustees,  out  of  the  money  already  in  their  hands,  and  the 
future  tolls,  first,  to  pay  the  expenses  of  obtaining  this  act,  <«  and  then 
to  apply  the  residue  of  the  said  money  for  amending  the  said  roads  and 
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also"  for  paying  oflF  money  borrowed  under  tibda  and  former  lusta,  ^and 
otherwise  for  patting  this  act  in  execution,  in  snch  manner  as  to  the  said 
trustees  shall  seem  requisite  and  expedient" 

Sect.  28  enacts :  «  That  it  shall  and  may  be  lawfkl  to  and  for  the  said 
trustees,  and  they  are  hereby  authorized  and  empowered,  and  required, 
to  make  the  said  new  pieces  of  road  or  diyersions  hereinbefore  mentiimed 
and  described  upon,  in,  over,  and  tiirough  any  lands  or  grounds  or  heredi- 
taments, of  such  width  and  dimensions  as  they  shall  think  proper,  not 
exceeding  48  feet,  together  with  such  footpaths,  causeways,"  &c.,  «<  as 
shall  be  necessary  and  expedient  for  the  accommodation  of  all  persons 
having  occasion  to  pass  thereon,  and  for  the  convenience  of  the  several 
owners  and  occupiers  of  the  lands  in  or  through  which  the  said  roads  or 
diversions  shall  be  made ;  and  for  such  purpose  or  purposes  it  shall  and 
may  be  lawful  for  the  said  trustees,  and  all  persons  acting  under  their 
authority,  and  they  are  hereby  authorized  and  empowered,  to  enter  upon 
and  to  take  and  use  the  lands  and  premises  upon,  over,  or  through  which 
the  line  of  the  said  new  pieces  of  road  or  diversions  are  laid  down  or 
described  in  the  maps,"  &;c.,  <<  hereinafter  mentioned,  and  also  to  take 
and  use  or  pull  down  or  remove  the  houses,  buildings,  tenements,  here- 
*4.^M  ditaments,  and  prembes  described  or  "Mentioned  in  the  schedule 
-*  to  this  act  annexed,  any  law  or  statute  to  the  contrary  notwith- 
standing, making  or  tendering  satisfaction  to  the  owners  or  proprietors 
of  all  private  lands,  houses,  buildings,  tenements,  and  premises  so 
taken  and  used,  for  the  same,  or  for  any  loss  or  damage  they  may  sustain 
thereby." 

Sect.  34  enacts  that  the  powers  given  by  this  act  shall  not  authorise 
the  trustees  to  pull  down  any  dwelling-house  or  other  building,  or  to  take 
in  or  use  any  curtilage,  orchard,  garden,  &c.,  without  consent  of  the 
owners,  except  such  as  are  mentioned  in  the  schedule  annexed  to  the  act. 
And  sect.  85  enacts:  <<  That  in  case  the  said  trustees  shall  not  purchase 
the  buildings,  lands,  tenements,  and  hereditaments  mentioned  in  the 
schedule  to  this  act  annexed  within  the  space  of  five  years  from  the  com- 
mencement of  this  act,  all  the  powers  granted  by  this  act  for  purchasing, 
taking,  or  using  the  same,  or  such  of  them  as  shall  not  have  been  pur- 
chased, shall  cease  and  determine,  save  and  except  with  the  consent  of 
the  owners  and  proprietors  thereof  for  the  time  being." 

The  present  rule  was  obtained  (on  motion  before  Erle,  J.,  in  the  Bail 
Court)  at  the  instance,  and  principally  on  the  affidavit,  of  James  Fletcher 
Tonge,  of  Sowerby  Bridge  in  the  parish  of  Halifax,  corn-miller,  &c.,  who, 
after  reference  to  the  last-mentioned  act  of  parliament,  said :  <<  That  he 
is  an  inhabitant  of  the  neighbourhood  of  the  said  road,  and  that  it  would 
be  of  advantage  to  him  and  to  numerous  inhabitants  of  the  neighbourhood 
of  the  said  road,  and  to  the  public  travelling  thereon,  if  the  said  new 
pieces  of  road  or  diversions  mentioned  in  the  said  act  were  made:"  alle- 
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giog  farther  that  no  part  of  th^  Baid  new  pieces  of  *road  or  diver-  r^^Af-n ' 
sions  had  been  formed.    He  then  stated  proceedings  taken  on  his  ^ 
part  to  compel  the  performance,  and  that  the  trustees  had,  at  a  meeting, 
rasolved  not  to  make  the  new  road  or  diversions.     <<And  this  deponent 
farther  saith  that  the  toll  authorized  to  be  taken  by  the  said  act  is  a  very 
much  higher  toll  than  was  authorised  to  be  taken  by  the  trustees, 
of  the  said  road  before  the  said  act  was  passed,  and  that  tolls  con- 
siderably higher  than  the  tolls  so  authorized  to  be  taken  previous  to 
the  passing  of  the  said  act  have,  ever  since  the  said  act  came  into  opera- 
tioD,  been  collected  and  paid,  and  still  contuiae  to  be  collected  and  paid, 
and  that  the  same  are  very  injurious  and  oppressive  to  this  deponent  and 
to  the  inhabitants  of  the  neighbourhood  of  the  said  road,  and  to  other 
parties  travelling  thereon.    And  this  deponent  further  saith  that  he  verily 
believes  the  said  trustees  will  not  make  the  said  new  pieces  of  road  or 
diversions  unless  compelled  by  this  honourable  Court  so  to  do."    He  also 
slated  his  belief  that,  since  the  passing  of  the  act,  none  of  the  toll-gateil  • 
had  been  removed,  but  on  the  contrary  the  number  had  been  increased. 
Three  of  the  trustees,  and  their  clerk,  made  affidavit  in  answer,  stating 
that  the  tolls  taken  since  the  passing  of  stat.  6  &  7  W.  4,  c.  viii.,  were 
moderate  and  reasonable  and  below  the  amount  which  the  act  authorizes 
them  to  take :  that,  within  four  months  after  the  passing  of  that  act,  an 
act  had  passed  for  making  the  Manchester  and  Leeds  Railway,  which  was 
shortly  afterwards  constructed,  the  railway,  and  an  extensive  station 
annexed  to  it,  crossing  the  line  of  one  of  the  proposed  diversions,  so  that 
it  codd  not  now  be  made,  even  by  consent  of  the  Company,  without  great 
*additional  expense;  that  the  railway  runs  parallel  to  the  turn-  r^^^q 
pike  road  in  question  from  Rochdale  till  within  2^  miles  from  ^ 
Halifax,  and  has  greatly  reduced  the  traffic  and  tolls ;  that  an  act  has 
passed  for  making  another  railway  leading  out  of  the  first,  near  Sowerby 
bridge,  to  Halifax,  which  will  still  further  reduce  the  receipt  by  tolls ; 
that,  until  the  notice  on  which  this  motion  is  founded,  no  application  was 
made  to  the  trustees  by  Tonge  or  any  other  person,  within  the  five  years 
mentioned  in  sect.  35  or  since,  to  make  the  new  lines  or  diversions ;  that 
Tonge,  as  the  deponents  believed,  was  endeavouring  to  obtain  this 
mandamus  in  order  to  compel  the  trustees  to  remove  a  toll  gate  in  the 
neighbourhood  of  his  own  premises,  and  thereby  relieve  himself  from 
tolls ;  that  the  present  tolls  were  not  more  than  sufficient  to  pay  interest 
of  debt  and  keep  the  roads  in  repair ;  that  the  expense  of  the  proposed 
works  was  calculated  at  34,0002.  when  the  last  road  act  passed,  but  would 
now  be  much  greater  on  account  of  the  subsequent  alterations  on  the  lines 
of  the  proposed  new  roads ;  that  the  trustees  could  not  now  borrow  money 
on  the  tolls ;  that  the  expense  of  repairing  the  new  lines,  if  made,  must 
fall  on  the  neighbouring  townships ;  but  that  the  making  of  them  would 
be  impracticable  for  the  reasons  before  stated,  and  for  want  of  the  com- 
pulsory power,  which  had  expired.    Another  affidavit  stated  that  a  pari 
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of  one  proposed  new  line  would,  if  made,  pass  through  premises  belonging 
to  a  private  individual,  and  destroy  buildings  which  had  been  erected  by 
him  at  the  cost  of  4000{. :  and  that  after  the  making  of  the  above-men- 
tioned railways  the  new  roads  in  question  would  no  longer  be  of  import- 
ance to  the  public. 
i^AfUTi      *jShawle$  and  Joseph  Addison  now  showed  cause.    This  appli- 

•^  cation  is  made  by  only  one  person,  seven  years  after  the  compulsory 
powers  have  expired,  and  when  the  making  of  the  new  lines,  if  practicable, 
would  be  of  no  use.  [Ooleribge,  J.  Are  not  the  difficulties  your  own 
fault,  if  you  have  obtained  an  act  of  parliament  in  consideration  of 
making  the  roads,  and  have  not  made  them  ?]  There  is  consideration 
for  the  powers  granted  by  this  act,  independent  of  the  making  of  the 
new  lines ;  as  appears  by  the  recital  of  sect.  1.  Works  have  already 
been  executed,  and  debt  incurred,  in  the  performance.  Sect.  16  merely 
regulates  the  application  of  money ;  it  does  not  compel  the  trustees  to 
expend  money  on  this  particular  work,  but  leaves  them  to  act  as  shall  to 
them  (<  seem  requisite  and  expedient."  Sect.  28  is  an  authorizing,  not 
an  obligatory,  clause.  The  case  is  not  like  Regina  v.  The  Eastern 
Counties  Railway  Company,  10  A.  &  E.  531,  where  persons  had  obtained 
powers  to  execute  a  work  on  the  representation  (embodied  in  their  act) 
that  they  were  «  willing  at  their  own  costs  and  charges  to  carry  the  said 
undertaking  into  execution. "  The  interference  of  the  Court  by  mandamus, 
it  was  there  said  (p.  547),  <«  is  occasioned  by"  «  persons  refusing  to  pro- 
ceed in  some  course  prescribed  by  law,  and  not  in  consequence  of  any 
misapprehension  or  error  in  that  course,  provided  they  have  entered  upon 
it."  Here  the  trustees  have  not  entered  upon  the  undertaking ;  nor  do 
the  remarks  cited  apply  in  other  respects.  They  have  not  taken  the  full 
amount  of  toll  which  the  act  authorizes,  and  for  which  full  amount  the 
^AP.r-1  new  lines  might  have  been  deemed  a  consideration.    The  object  *of 

^  the  motion  is,  indirectly,  to  procure  the  removal  of  a  particular 
toll  bar. 

Martin  and  Cowling^  contrd*.  The  inconvenience  arising  to  the  trus- 
tees from  a  state  of  things  not  anticipated  cannot  decide  this  case :  and, 
as  to  one  line  at  least,  no  insuperable  difficulty  is  stated.  If  there  be 
any,  the  trustees  must  seek  relief  from  the  legislature,  which  would  have 
the  power  of  doing  justice  to  all  parties.  The  real  question  depends  upon 
the  actual  legal  liability.  The  trustees  have,  under  this  act,  entered  into 
the  receipt  of  a  higher  toll,  for  which  the  making  of  the  new  lines  is  a 
material  and  inseparable  part  of  the  consideration,  as  appears  from  the 
preamble  of  the  act,  and  sects.  2,  7,  and  8.  But  for  the  last  two  clauses, 
the  trustees  could  not  have  taken  any  toll  till  the  whole  work  was  finished; 
Rex  V.  Cumberworth,  4  A.  &  E.  781.  The  obligation,  therefore,  is 
absolute.  The  Court  has  never  laid  down,  as  a  general  rule,  that  parties 
are  exempt  from  a  mandamus  in  cases  of  this  kind. if  they  have  not  en- 
tered upon  the  undertaking.    Nor  is  the  want  of  compulsory  power 
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(which  is  the  consequence  of  their  own  laches)  any  answer  to  this  appli-  * 
cation :  this  was  expressly  ruled  by  the  Court  in  Ilegina  v.  The  Birming- 
ham and  Gloucester  Railway  Company,  2  Q.  B.  47,  where  the  Company 
had  entered  upon  their  undertaking  after  the  expiration  of  compulsory 
powers,  without  which,  as  they  alleged,  they  could  not  comply  with  tUe 
writ.  [Coleridge,  J.  There  no  laches  appeared  in  the  party  applying. 
Patteson,  J.  The  Company  had  done  some  acts  in  execution  of  their 
undertaking ;  they  had  made  *a  bridge,  but  had  not  completed  r^At-fk 
the  approaches.  In  Begina  v.  The  Eastern  Counties  Railway  ^ 
Company,  10  A.  k  E.  581,  the  application  was  made  before  the  com- 
pulsory powers  had  expired.]  Want  of  funds  was  alleged  without  success 
by  turnpike  trustees  in  Regina  v.  The  Trustees  of  the  Luton  Roads,  1  Q. 
B.  860.  Lord  Dbkman,  C.  J.,  said :  <<  Having  made  the  road,  they 
cannot  excuse  themselves  from  the  duty.''  Here  the  trustees  have 
entered  into  receipt  of  the  tolls.  [CoLBRn>OE,  J.  This  act  is  to  con- 
tmue  in  force  thirty-one  years.  Suppose  a  mandamus  were  applied  for 
in  the  last  year ;  must  the  Court  grant  it  ?]  That  case  is  not  now  pre- 
sented. If  the  Court  here  consider  the  remedy  barred  by  the  expiration 
of  twelve  years,  where  is  the  limit  to  be  placed?  Would  a  mandamus  be 
granted  after  ten  years,  or  eight?  And  if  the  lapse  of  time  furnishes 
any  excuse  to  the  trustees,  they  may  return  it.  The  aflSdavits  on  their 
part  suggest  personal  objections  to  Tonge  as  a  prosecutor ;  but  the  Court 
will  not  refuse  a  mandamus  on  allegations  of  this  kind,  which  there  is  no 
opportunity  of  answering.  [Coleridge,  J.  You  have  to  show  that  you 
are  entitled  to  the  writ.  Lord  Dbnmav,  C.  J.  Any  objection  to  the 
prosecutor,  now  raised  on  affidavit,  would  be  matter  to  be  controverted 
on  a  return.]  It  is  enough  if  a  clear  duty  appears,  and  the  party 
applying  is  interested  in  the  performance. 

Lord  Dbnman,  C.  J.  This  rule  must  be  discharged,  on  the  prosecutor's 
own  affidavit.  On  that  statement  alone,  it  becomes  necessary  to  ask  why, 
when  the  compulsory  powers  have  expired  seven  years  since,  the  r-^^Af-*^ 
^prosecutor  comes,  at  the  expiration  of  twelve  years,  for  a  man-  ^ 
damns.  No  explanation  is  given :  and  it  does  not  appear  that  the  party 
is  in  a  different  position  from  that  in  which  he  stood  during  the  first  five 
years  after  the  act  passed.  The  lapse  of  time  is  material  where  the 
Court  is  called  upon  to  exercise  a  discretion.  Without  looking  at  the 
affidavits  in  answer,  it  is  allowable  to  suppose  that  the  funds  which  were 
sufficient  during  the  five  years  are  inadequate  now ;  that  a  railway  may 
have  been  established  which  interferes  with  the  traffic,  or  occupies  part 
of  the  proposed  line ;  or  that  a  mansion  may  have  been  erected  on  part 
of  the  ground  intended  for  the  new  branch  of  road ;  and  that  these  last 
are  circumstances  under  which  parliament  would  not  have  passed  the 
turnpike  act  in  its  present  form.  The  sections,  7  and  8,  which  authorize 
the  erecting  and  continuing  gates  and  taking  tolls,  do  not  make  the 
receipt  of  toll  depend  on  the  completion  of  all  the  works.    The  cases 
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cited  in  support  of  the  rule  differ  from  the  preeeni,  because  in  those  the 
parties  showing  cause  had  done  something  in  execution  of  their  under« 
takings  while  their  powers  existed,  but  had  not  done  it  properly.  Nether 
reason  nor  authority  supports  the  present  application. 

PATTBSONy  J.    It  is  contended  that  the  performance  of  those  works 
which  the  trustees  are  authorised  by  sect.  28  to  execute  is  the  conside- 
ration for  their  receiving  a  higher  toll.    It  may  be  some  consideration; 
but  it  is  not  the  whole :  for  the  preamble  recites  that,  without  the  new 
powers  given  by  this  act,  the  roads  existing  cannot  be  sufficiently  amend- 
♦ii^fii  ^^  ^^^  repaired,  and  the  money  borrowed  for  that  purpose,  with 
^  the  ^interest,  cannot  be  repaid.     But  there  is  another  answer, 
that  the  application  comes  too  late.     The  powers  given  by  the  compul- 
sory clause  expired  in  1841 :  seven  years  have  elapsed  since ;  and  the 
trustees  are  now  called  upon,  not  to  complete  something  which  they  have 
left  imperfect,  but  to  make  new  works,  which  can  now  be  carried  into 
effect  only  by  means  of  purchases  at  a  ruinous  rate.    No  case  which  hag 
been  mentioned  obliges  us  to  grant  a  mandamus  under  such  cireom- 
stances.     In  Begina  v.  The  Eastern  Counties  Bailway  Company  the 
Company  had  obtained  powers  for  making  a  railway  to  Yarmouth,  but 
were  stopping  it  at  Colchester :  parties  whose  property  lay  between  Col- 
chester and  Yarmouth  had  acquiesced  in  the  undertaking  on  the  faith  of 
its  being  completed ;  and  there  was  time  for  proceeding  before  the  com- 
pulsory powers  given  by  the  act  should  have  expired.     The  Court  there- 
fore granted  a  mandamus :  the  proceeding  at  last  failed,  but  only  from 
a  defect  in  the  writ.    In  Begina  v.  The  Birmingham  and  Gloucester  Rail- 
way Company,  2  Q.  B.  47,  the  compulsory  powers  had  expired  about  two 
years  when  the  mandamus  was  granted ;  but  the  mandamus  there  was  to 
restore  a  turnpike  road  which  the  Company  had  altered  in  the  exercise 
of  their  authority  under  a  statute :  the  statute  required  them,  when  they 
effected  such  alteration,  to  make  the  road  as  convenient  as  before ;  and 
the  expiration  of  a  compulsory  clause  did  not  release  them  from  that 
obligation.     The  mandamus  there  was  not  asked  for  to  set  parties  in 
motion  for  the  first  time,  but  to  compel  them,  when  they  had  actually 
done  something,  to  do  all  that  they  were  then  obliged  to  do. 
*±'^cn      '*'CoLERiDGB,  J.    I  also  think  the  rule  must  be  discharged,  and 
-^  on  the  prosecutor's  own  affidavit.    The  affidavits  on  the  other  side 
give  an  answer,  but  one  which,  although  it  might  satisfy  us  on  the  motion, 
might  not  prove  sufficient  on  return  to  a  writ.    We  have  been  asked  what 
number  of  years  will  bar  an  application  of  this  kind.    It  is  not  necessary 
to  fix  any  number.     An  apparent  laches,  unexplained,  is  the  bar.    It 
might  take  effect  in  a  year.     The  question  in  Bex  v.  Cumberworth,  4  A. 
k  £.  731,  was,  virtually,  what  was  the  highway  for  the  purposes  of  the 
act.     Here,  if  the  new  branches  were  part  of  the  turnpike  road,  the  act 
expressly  Grave  power  to  take  the  tolls  before  they  were  completed. 

Eblb,  J.    I  think  that,  if  the  lapse  of  the  five  and  seven  years  had 
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been  brought  to  my  notice,  I  should  not  hare  granted  the  rnle.  I  decide 
igainst  it  now  on  the  affidavit  of  the  prosecutor  himself,  not  on  the  affi- 
hfita  in  answer.  Rule  discharged^  without  coats. 
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Defendant  and  Mn.  S.,  his  mittreM,  lived  tog^tlier  as  hnsband  and  wife  fonr  yean,  and  ooov- 
pied  tliree  retideneei  sacoeeaiTely.  At  eaeh  time  of  their  coming  into  a  hooee,  plaintiff  wai 
employed  to  do  work  and  fomiek  material*  fer  the  fitting  up.  Mrs.  8.  ae  well  as  the  defendant 
gare  directions ;  and  the  defendant  sanctioned  her  orders  and  paid  the  bills.  Plaintiff  knew 
Uiat  she  was  only  his  mistress.  While  residing  in  the  third  house  they  separated ;  bat  Birs. 
S,  withont  defendant's  sanction,  sent  for  plaintiff  to  that  house,  which  she  had  not  yet  lef^ 
and  ordered  fittings  up  for  a  new  house  of  her  own.  Plaintiff  did  the  work,  and  had  not,  in 
the  mean  time,  any  notice  of  the  separation. 

Held,  in  an  action  for  the  last-mentioned  work  and  goods,  that  it  was  a  proper  question  for  the 
jury,  whether  or  not  the  defendant  had  given  the  plaintiff  reason  to  believe  tiiat  Mrs.  B.,  at 
tbe  time  of  the  orderSi  continued  to  be  defendant's  agent ;  and  that,  on  Uieir  finding  in  the 
aifirmative,  the  defendant  was  liable. 

Debt  for  goods  sold  and  delivered,  and  work  and  materials,  and  on  an 
account  stated.  Plea  (except  as  to  9Z.  parcel,  &c.,  which  was  paid  into 
Court) :  Never  indebted.     Ibsuc  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  sittings  in  Middlesex  during  the 
present  term,  it  appeared  that  the  plaintiff  was  a  frame  and  looking-glass 
maker,  and  brought  the  present  action  for  work  done  and  materials  used 
in  the  fitting  up  of  rooms  in  Upper  Seymour  Street  West,  for  a  Mrs. 
Stanley,  in  January,  1847,  and  the  following  months.  The  defendant 
and  Mrs.  Stanley  had  lived  together  in  1843  as  husband  and  wife,  she 
being  in  fact  his  mistress.  At  a  house  where  they  then  lived,  they  had 
together  given  orders  to  the  plaintiff  for  putting  up  cornices,  which  the 
defendant  paid  for.  The  defendant  had  another  hou8^  at  which  he 
employed  the  plaintiff,  and  had  desired  the  plaintiff  not  to  mention  there 
what  was  taking  place  at  the  house  where  Mrs.  Stanky  lived  :  he  had 
also,  in  the  course  of  subsequent  dealings,  used  othor  expressions  inti- 
matmg  to  the  plaintiff  the  real  nature  of  the  connexion  between  her  and 
himself.  When  residing  with  her,  he  had  gone  by  the  name  of  Stanley, 
and  desired  to  be  called  so.  The  defendant  and  Mrs.  Stanley  lived  toge- 
ther till  November,  *1846,  when  they  separated.  During  the  r^^/»^ 
period  from  1843  to  1846  they  removed  to  two  other  residences,  ^ 
and  on  each  occasion  orders  for  fittings  up,  in  the  plaintiff's  way  of  busi- 
ness, were  given  by  the  defendant  or  by  Mrs.  Stanley,  and  the  defendant 
paid  the  bills.  The  plaintiff  received  no  notice  of  the  separation.  In 
December,  1846,  Mrs.  Stanley  took  a  house  for  herself  in  Upper  Sey- 
mour Street  West,  and  gave  the  plaintiff  orders  like  the  former  ones.  At 
that  time  she  was  still  at  the  house  where  she  had  last  bee/,  living  with 
the  defendant ;  and  the  orders  were  given  there.  They  w(.'  d  executed, 
and  the  bill  sent  in  to  the  defendant,  who  refused  to  ^  <^/     He  pev«ur 
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went  to  the  house  in  Upper  Seymour  Street  West,  nor  gave  any  other 
authority  for  the  last  orders  than  might  be  inferred  from  the  former 
transactions.  Mumfrey^  for  the  defendant,  cited  Munro  v.  De  Ohemant,  4 
Gamp.  215,  and  contended  that  the  plaintiff  must  be  nonsuited.  Erlb, 
J.,  was  of  a  different  opinion,  but  reserved  leave  to  move  for  a  nonsuit ; 
and  the  plaintiff  had  a  verdict. 

Humfrey  now  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not 
be  entered.  In  Munro  v.  De  Ghemant  the  defendant  had  lived  with  a  lady 
as  his  wife,  and  represented  that  she  was  so,  for  many  years,  and  then 
discarded  her ;  the  plaintiff  afterwards  supplied  her  with  necessaries,  and 
contended  that,  even  if  she  was  not  the  defendant's  wife,  he  was  liable  on 
the  credit  he  had  given  her.  But  Lord  Ellbnborough  said  :  <<  Had  the 
;oods  been  furnished  while  the  defendant  was  living  with  this  lady,  his  repre- 
«J.^9l  ^^'^^^^^^^  ^^^  ^^  *was  his  wife  would  have  been  conclusive  against 
^  him :  but  I  think  his  liability  for  necessaries  supplied  to  her  after 
they  had  separated  depends  entirely  upon  whether  he  really  has  been  law- 
fully married  to  her  or  not."  And  he  told  the  jury  that,  if,  on  the  evi- 
dence, they  thought  she  was  not  the  defendant's  wife,  the  action  could 
not  be  maintained.(a)  The  present  case  is  still  more  unfavourable  to  the 
plaintiff.  If  Mrs.  Stanley  was  at  one  time  invested  with  a  credit  as  the 
defendant's  agent,  how  long  must  such  an  agency  be  deemed  to  continue  ? 
[Lord  Denman,  G.  J.  As  long  as  the  party  who  has  trusted  on  the  faith 
of  it  remains  uninformed  of  a  change.]  The  Gourt  would  not  go  so  far 
in  the  case  of  a  discharged  servant.  [Lord  Denman,  G.  J.  That  is  a 
different  relation.]  The  plaintiff  here  knew  that  the  parties  were  not 
married.  [Patteson,  J.  He  had  reason  to  suppose  that  they  were  going 
to  live  together  at  the  last  house  as  at  the  former  ones.  Lord  Dexman, 
G.  J.  When  the  orders  in  question  were  given,  it  would  appear  to  him 
that  they  were  residing  together  as  before.  The  defendant  had  confided 
to  him  the  terms  upon  which  he  was  living  with  Mrs.  Stanley,  but  had 
not  told  him  of  the  separation.]  The  case,  as  to  the  impression  made 
upon  the  creditor,  is  the  same  as  if  a  servant,  about  to  leave  his  place, 
but  still  living  at  his  master's  house,  directed  goods  to  be  sent  to  another 
house.  [Erlb,  J.  The  orders,  in  the  former  instances,  had  all  been 
given  on  occasions  of  removing,  and  were  for  fittings  up  and  such  matters 
as  are  required  on  transit  from  one  lodging  to  another.  Patteson,  J. 
♦dfi^l  The  facts  in  Munro  v.  De  Ghemant  are  *not  fully  stated.  I  should 
^  judge  it  to  have  been  notorious  that  the  parties  had  separated.] 
If  in  that  case  no  express  notice  of  the  cessation  of  agency  was  requisite, 
neither  is  it  so  here. 

Lord  Denman,  G.  J.  In  Munro  v.  De  Ghemant,  4  Gamp.  215,  it  may 
be  presumed  that  the  parties  had  lived  long  separate ;  and  it  is  consistent 
with  the  statement  there  that  Lord  Ellenborough  may  have  noticed 
that  circumstance  as  important  if  the  parties  were  not  married,  but  told 

(a)  The  jury  found  for  the  pUintifll 
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the  jury,  <<  if  you  think  they  are  proved  to  have  been  man  and  wife,  the 
case  will  be  dijflTerent."  And  the  order  there  seems  to  have  commenced 
a  new  accoont.  Here  the  defendant  sanctions  orders  to  the  plaintiff  in 
the  name  of  Stanley  while  the  person  in  question  is  living  with  him  under 
that  name ;  and  she  afterwards  gives  orders  to  the  plaintiff  in  the  same 
name,  circumstances  apparently  continuing  unaltered.  It  would  be  un- 
reasonable to  expect  more  evidence  in  such  a  case. 

Patteson,  J.  There  certainly  was  evidence  here  on  which  the  jury 
might  find  for  the  plaintiff.  The  defendant  and  Mrs.  Stanley  had  lived 
together  at  three  places,  and,  at  each  of  them,  had  been  supplied  with 
goods  by  the  plaintiff.  It  seems  the  defendant  had  never  represented 
Mrs.  Stanley  as  his  wife ;  he  was  known  to  the  plaintiff,  and  at  the  places 
where  Mrs.  Stanley  lived,  desired  the  plaintiff  to  call  him  Stanley.  But 
he  authorized  the  defendant  to  supply  her  at  those  places  on  his  credit ; 
and  this  happened  during  '^two  changes  of  residence.  Then  they  t-^aoa 
separated;  but  when  the  orders  in  question  were  given,  Mrs.  ^ 
Stanley  remained  at  the  place  where  she  had  last  lived  with  the  defend- 
ant, and  the  defendant  had  not  sent  the  plaintiff  any  notice  of  the  sepa- 
ration. Before  the  orders  were  executed,  she  had  removed :  but  if  the 
goods  had  been  sent  in  at  the  last  place  of  residence  it  would  clearly 
have  been  on  the  defendant's  credit ;  and  what  difference  does  it  make, 
on  the  case  proved,  that  they  were  supplied  at  a  fourth  place  ? 

CoLBRiDOE,  J.  In  Munro  v.  De  Chemant,  the  direction  may  have 
proceeded  on  the  defendant's  marital  liability.  He  had  represented  a 
lady  as  his  wife  for  so  many  years,  that  it  might  properly  be  put  to  the 
jury  whether  that  representation  was  not  even  yet  conclusive  of  the  fact. 
So  taken,  Lord  Ellenborough's  view  of  the  case  is  the  right ;  and  if 
the  jury  adopted  the  conclusion,  there  could  be  but  one  result.  Here 
the  question  is  merely  of  agency :  there  have  been  three  changes  of  resi- 
dence, and  orders  of  the  same  kind  on  each  removal.  The  nature  of  the 
orders  in  each  instance  is  material,  as  my  brother  Erlb  has  noticed. 
The  orders  now  in  question  are  given  while  she  is  still  in  the  place  of  her 
last  residence  with  the  defendant,  and  without  any  notice  to  the  plaintiff 
of  their  having  separated.  It  is  true  they  had  been  apart  about  a  month 
when  the  goods  were  sent  in :  but  suppose  that  had  been  on  the  very  day 
of  the  separation ;  would  there  be  no  evidence  of  agency  ?  And  the  time 
which  elapsed  makes  no  difference  in  principle. 

*Erle,  J.     I  left  it  to  the  jury  to  say  whether  the  defendant  r^ jg^ 
had  so  acted  as  to  induce  the  plaintiff  to  believe  that  Mrs.  Stanley  ^ 
was  still  his  agent.     I  agree  that  there  is  no  ground  for  a  rule. 

Rule  refused. 
i2 
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PIKE  9.  STEPHENS.    Jtme  6. 

Held  ander  etat  3  A  3  Viet  o.  29,  &  1  (see  nowstat  13  A  13  Viet  e.  106,  as.  1, 133),  thai  a 
fide  ezeeaUon  is  defeated  by  bankniptoy,  if  notice  of  aa  ae(  of  liankniptoy  be  seired  on  the 
plainUiT's  attorney  at  any  time,  however  ehort,  before  Misore ;  thoagh  the  notiee  is  Mired  in 
London,  and  the  writ  has  been  sent  into  a  bailiwick  in  the  country. 

Bat  that  a  mere  delivery  at  the  attorney's  chambers,  as  in  the  case  of  notices  in  a  cause,  is  not 
sufficient :  and  that  the  serriee  must  be  on  the  attorney  himeelf,  or  a  clerk  to  Ur  intmsied 
with  tiie  management  of  his  business  as  to  have  the  power  of  acting  on  such  a  conununieatioB 
in  his  absence. 

And,  therefore,  that  an  announcement  of  bankruptcy,  made  at  the  attorney's  office,  to  a  penoa 
who  had  lodged  the  writ  of  execution  with  the  sheriir,  but  was  not  farther  deser  bed  in  OTidenee 
than  as  clerk  to  the  attorney,  did  not  affect  the  client^  the  execution  creditor. 

Case.  The  declaration  stated  that  the  plaintiff  recovered  judgment 
against  William  Toms  and  John  Matthews  in  an  action  of  debt,  and 
thereupon  sued  out  a  fi.  fa.  directed  to  the  sheriff  of  Berkshire,  which 
writ,  endorsed,  &c.,  was  delivered  to  defendant,  being  sheriff  of  Berks, 
to  be  executed :  that  there  were  in  the  bailiwick  goods  and  chattels  which 
might  have  been  seized  and  sold  under  the  writ,  and  it  became  and  was 
the  duty  of  defendant  as  sheriff  to  serre  and  levy,  and  defendant,  as 
such  sheriff,  could  and  might  and  ought  to  have  served  and  levied,  the 
said  execution  by  seizure  of  such  goods  and  chattels  within  a  convenient 
and  reasonable  time  after  the  said  delivery  of  the  writ :  Averment  that 
a  convenient  and  reasonable  time  for  the  serving  and  levying  the  said  exe- 
cution in  manner  aforesaid  had  elapsed  before  the  receipt  by  plaintiff  of 
notice  as  hereinafter  mentioned.  The  declaration  then  stated  that  Toms 
and  Matthews  became  bankrupts,  and  (setting  out  the  proceedings)  that 
*Aafn  ^^^^^^  persons,  named,  were  '^chosen  assignees,  and  the  choice  was 
^  confirmed,  and  they  accepted  the  appointment ;  by  reason  of  which 
premises,  and  by  force  of  the  statutes,  &c.,  they  became  and  were  and 
are  assignees  of  the  estate  of  the  bankrupts,  and  entitled  to  the  said 
goods  and  chattels :  that  the  said  goods  and  chattels  were,  during  all  the 
time  hereinbefore  in  that  behalf  mentioned,  goods  and  chattels  of  the 
said  Toms  and  Matthews,  and,  as  such,  liable  to  be  seized  under  the  said 
writ ;  and  that  the  same  goods  and  chattels,  not  having  been  so  seised 
during  the  time  last  aforesaid,  passed  to  and  became  the  property  of  the 
assignees  by  virtue  of  their  appointment  and  of  the  statutes,  &c. :  That 
the  plaintiff's  judgment  was  adverse  and  not  by  collusion,  &c.:  That 
after  delivery  of  the  writ  to  defendant  as  sheriff,  and  before  the  issuing 
of  the  fiat,  to  wit,  on,  ftc,  plaintiff  received  notice  that  Toms  and 
Matthews  had  committed  acts  of  bankruptcy  and  had  become  and  were 
bankrupts :  That  plaintiff  had  not  before  received  notice  or  had  knowledge 
of  any  act  of  bankruptcy  committed  by  Toms  or  Matthews,  or  of  their 
having  become  bankrupt :  Yet  defendant,  not  regarding  his  duty  as  such 
sheriff,  &c.,  but  contriving,  &c.,  to  deprive  plaintiff  of  the  benefit  which 
he  would  have  derived  from  the  said  writ  being  served  and  levied  by 
seizure,  &c.,  before  plaintiff  had  notice  of  any  act  of  bankruptcy  coa- 
mitted  by  Toms  or  Matthews,  did  not  nor  would,  within  such  reasonabb 
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ittd  convenient  time  as  ftforesaid,  nor  at  any  time  before  plaintiff  re 
eeived  such  notice,  seize  the  aforesaid  goods  and  chattels,  nor  serve  or 
leTj  the  said  execution  by  seizure  of  or  upon  the  said  goods  and  chattels 
or  any  goods,  &c.,  but  wrongfully  and  injuriously  and  in  breach  of  his 
said  daty  in  that  behalf,  neglected  and  delayed  to  '^'make  such  r-^Af^n 
seizure  until  after  such  reasonable  and  convenient  time  as  afore-  ^ 
said  had  elapsed,  and  until  after  plaintiff  had  received  such  notice  of  the 
said  acts  of  bankruptcy  as  before  mentioned.  Whereby  plaintiff  lost 
the  benefits  he  would  have  received,  ftc,  if  the  writ  had  been  served  and 
levied,  &c.,  before  he  received  such  notice,  &c.,  and  hath  been  prevented 
from  obtaining  satisfactioui  &c. 

Pleas  (among  others) :  1.  Not  Chiilty :  and  8.  That  a  convenient  and 
reasonable  time  for  the  serving  and  levying  the  execution  as  in  the  de- 
claration mentioned  had  not  elapsed  before  the  receipt  by  plaintiff  of 
the  said  notice,  in  manner  and  form,  &c. ;  conclusion  to  the  country. 
Issues  thereon. 

On  the  trial,  before  Golbridob,  J.,  at  the  Gloucestershire  summer 
assizes,  1847,  it  appeared  that  the  warrant  was  sent  by  post  from  London 
on  December  2d,  1846,  to  a  bailiff  at  Newbury,  who  received  it  in  due 
coarse  the  next  morning  (the  delivery  being  between  eight  and  nine), 
and  went  over  to  Hungerford,(a)  where  the  goods  were,  to  make  the 
levy.    The  sheriff  never  had  a  bound  bailiff  nearer  to  Hungerford  than 
Newbury.    According  to  the  evidence  for  the  plaintiff,  the  officer  was  in 
Hungerford  about  ten  on  the  same  morning,  making  inquiries  at  the  office 
of  an  attorney  there  who  was  a  partner  of  Matthews ;  Matthews  carry* 
ing  on  the  profession  of  an  attorney,  as  well  as  the  trade  of  a  brewer  in 
which  he  had  become  bankrupt.     The  defendant's  evidence  fixed  the 
officer's  arrival  in  Hungerford  an  hour  later.     He  executed  the  warrant 
about  noon  :{b)  and  the  plaintiff's  case  was  that,  with  proper  diligence, 
the  execution  might  have  been  effected  more  than  an  hour  earlier. 
^It  appeared  also  that,  on  the  same  day,  December  8d,  notice  was  r^,^ /»o 
7i7en  in  London  to  Mr.  Hooker,  the  plaintiff's  attorney  in  the  ^ 
eause,  that  acts  of  bankruptcy  had  been  committed  by  Toms  and  Mat* 
thews,  upon  which  a  docket  had  been  struck  and  a  fiat  would  issue.    The 
facts  as  to  this  notice  were  as  follows.   A  clerk  of  Mr.  Hooker,  the  same 
who  had  lodged  the  fi.  fa.  with  the  sheriff's  London  agents,  was  in  Mr. 
Hooker's  office  at  ten  or  a  few  minutes  after,  on  December  8d,  when  Mr* 
Bishop,  the  attorney  for  the  petitioning  creditor,  came  in.     The  clerk 
told  him  that  a  warrant  had  gone  down,  to  levy  on  the  goods  of  Toms 
and  Matthews.    Bishop  then  said  that  a  fiat  had  issued,  or  was  about  to 
issue,  against  Toms  and  Matthews,  and  desired  that  the  clerk  would  men- 
tion this  to  Mr.  Hooker.((?)   Hooker  came  to  the  office  about  eleven;  and 

{r)  Hungerford  is  8^  miles  from  Newbury. 
(ft>  Sm  p.  468,  note  (a),  post 

(c)  It  was  not  dispnted,  on  the  argament  in  Bane,  that  the  eommnnlMttioa  made  at  this  tbi* 
bav»0aflltelent  warning  to  raii«  the  quottion  ultiiiMtely  ditouwd. 
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the  clerk  then  told  him  what  Bishop  had  stated.   Soon  afterwards  a  clerk 
of  Mr.  Bishop  came,  and  gave  a  like  notice  to  Mr.  Hooker  himself. 

It  was  contended  on  behalf  of  the  defendant  that  Hooker  had  notice 
of  the  act  of  bankrnptcy,  within  stat.  2  &  3  Vict.  c.  29,  s.  1,  from  the 
time  when  Bishop  made  hb  communication  to  the  clerk,  and  consequently 
that  the  levy  could  not,  by  any  exertion,  hare  been  accomplished  before 
the  notice  was  gi7en.(a)     The  learned  Judge  thought  that  the  informa- 

*4fiQ1  ^^^^  ^^^^  ^^^  ^^^  clerk  could  not  be  deemed  notice  to  Hooker, 
-^  *and,  consequently,  that  Hooker  had  no  notice  till  eleven  o'clock. 
He  left  it  to  the  jury  to  decide  at  what  hours  the  material  facts  had 
taken  place ;  and  he  told  them  that,  although,  under  ordinary  circum* 
stances,  an  officer  might  not  be  guilty  of  unreasonable  delay  if  he  received 
a  warrant  in  the  morning  and  executed  it  in  the.  afternoon,  yet  if  he 
unnecessarily  omitted  the  levy  for  only  half  an  hour  after  having  full 
opportunity  to  effect  it,  and  in  that  interval  a  notice  came,  by  which  the 
execution  was  defeated,  the  sheriff  was  liable :  and  that  if,  in  the  pre> 
sent  case,  such  a  consequence  had  resulted  from  an  unnecessary  delay, 
the  plaintiff  ought  to  recover.     Verdict  for  plaintiff. 

Keating^  in  the  next  term,  moved  for  a  new  trial  on  the  ground  of 
misdirection,  contending  that  notice  to  a  managing  clerk  of  Mr.  Hooker 
had  been  proved,  and  was,  virtually,  notice  to  himself.  He  also  moved 
on  affidavits.     A  rule  nisi  was  granted. 

Talfourdy  Serjt.,  and  J.  Chray  now  showed  cause.(6)    It  is  true  that, 
according  to  Bothwell  v.  Timbrell,  1  Dowl.  P.  0.  N.  S.  778,  if  the  plain- 
tiff's attorney  had  notice  of  the  acts  of  bankruptcy  before  the  fi.  fa.  was 
actually  executed,  the  execution  was  from  that  moment  unprotected  by 
Stat.  2  &  3  Vict.  c.  29,({?)  s.  1 ;  notice  to  the  attorney  being  notice  tc 
the  client  within  the  meaning  of  the  statute.   The  question  then  is,  whe- 
ther the  information  given  to  Hooker's  clerk  was  notice  to  Hooker. 
[GoLERiDQE,  J.    You  are  entitled  to  assume  that  the  jury  found  for  the 
n^ATfr^-y  plaintiff  on  the  supposition  that  notice  did  not  '^'reach  Hooker  till 
-'eleven  o'clock:  and  you  must  take  them  to  have  found  that  be- 
fore that  hour  the  officer  had  an  opportunity  of  levying.]     That  is  the 
effect  of  the  finding.     The  question,  therefore,  is,  whether  the  notice  at 
ten  o'clock  on  December  Sd  affected  « the  person,"  according  to  the 
statute,  <<  at  whose  suit  or  on  whose  account"  the  execution  issued :  that 
is,  whether  it  was  a  notice  to  Hooker,  conclusive  upon  the  plaintiff.   The 
notice  indicated  by  the  statute  must  be  one  conveying  actual  knowledge  to 
the  person  authorized  to  act  on  such  notice.    For  this  purpose  the  mind 
of  the  master  is  the  mind  of  the  client;  that  of  the  clerk  is  not.   This  may 

(a)  The  6Tid«nee  wm  contradiotoiy :  but  it  wm  usnmed  in  argament  on  the  after  mentioDed 
role  thaty  eren  with  reasonable  despatch,  the  le^y  could  not  hare  been  effected  by  ten  o'dod; 
and  that  there  was  evidence  from  which  the  Jory  might  infer  neglect  if  the  lory  was  -lot  mads 
\(j  eleven. 

(6)  Before  Lord  Dshmah,  C.  J.,  PAmsoir,  Colkridgb,  and  Erlb,  Js. 

(e)  Repealed  by  sUt  12  &  13  Viot  o.  106, 1. 1.   But  see  sect  158. 
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be  inferred  from  the  language  of  Colbridgb,  J.,  in  Rothwell  v.  Timbrell, 
1  Dowl.  P.  G.  N.  S.  782.(a)  The  case  is  not  that  of  a  mere  practical 
Dotice,  as  to  produce  documents ;  the  information  is  substantial,  and  calls 
for  a  decision  on  behalf  of  the  client,  which  a  mere  clerk  is  net  authorized 
to  give.  As  was  said  by  Erlb,  J.,  in  Conway  v.  Nail,  1  Com.  B.  648, 
651,(i)  the  creditor  is  to  *'  have  such  information  as  will  enable  him'  to 
determine  on  his  right  at  the  time."  If  it  had  even  been  (roved  that 
the  clerk  here  was  relied  upon  by  the  attorney  to  receive  and  act  upon 
such  communications,  the  question  might  have  been  different.  But  there 
▼as  no  evidence  that  the  person  waiting  in  Mr.  Hooker's  office  was  a 
managing  clerk.  If  this  notice  were  held  sufficient,  it  might  be  asked 
whether  the  same  communication  to  a  boy,  or  a  laundress,  would  have 
affected  the  client.  {The  Court  said  they  would  hear  out  the  argument 
on  this  point  before  entering  upon  the  affidavits.) 

*Keating  and  JT*.  J,  ffodgsouj  control.     The  clerk  might  be   f^^m^ 
considered  a  managing  clerk.     There  was  no  proof  that  Mr.   ^ 
Hooker  employed  any  other.     On  the  particular  occasion  he,  and  no 
other  person,  was  acting  in  Hooker's  absence.     And  he  had  before  acted 
in  the  suit  by  lodging  the  writ  of  execution.     [Coleridge,  J.  The  mora 
lodging  of  a  writ  hardly  brings  a  person  within  the  description  of  a 
managing  clerk.]    It  should  have  been  left  to  the  jury,  if  material, 
whether  he  was  one  or  not.     [Coleridge,  J.   I  do  not  think  there  was 
any  evidence  to  leave.     You  assume  that  there  must  be  a  managing 
clerk ;  but  this  is  not  absolutely  necessary.     Erlb,  J.   What  is  the  pre- 
cise meaning  of  a  ^^ managing  clerk?"     When  does  an  ordinary  clerk 
become  a  managing  clerk  ?     If  a  bry  is  left  to  keep  the  door,  does  he 
become  so  when  a  particular  notice  is  left  with  him  ?    Lord  Denman, 
C.  J.    It  is  a  very  simple  supposition  that  such  a  person  as  the  evidence 
described  may  represent  the  attorney  in  receiving  an  ordinary  notice ; 
but  whether  he  does  so  for  the  purpose  in  question  is  a  very  different 
point.]    The  efficacy  of  the  notice,  as  affecting  the  client,  cannot  depend 
npon  the  degree  of  confidence  which  the  attorney  places  in  a  subordinate, 
of  whom  the  client  knows  nothmg.     A  point  of  this  kind  arose,  but  was 
not  disposed  of  by  the  Court,  in  Lackington  v,  Elliott,  7  Man.  &  0.  588. 
The  present  question,  however,  does  not  mainly  depend  upon  the  authority 
of  the  clerk.     Since  the  decision  in  Rothwell  v,  Timbrell,  it  must  be  con- 
sidered that  notice  of  the  bankruptcy,  given  to  the  attorney  of  the  exe- 
cution creditor,  is  a  notice  in  the  cause.     It  is  ^therefore  like  r^^^v^Q 
any  other  notice  in  the  suit ;  and  a  delivery  of  it  at  the  attorney's  ^ 
office,  to  any  person  attending  there  for  the  purpose  of  receiving  notices, 
is  a  notice  to  the  attorney.     [Erle,  J.  Then  the  dropping  it  into  a  let- 
ter-box would  at  once  affect  the  client  with  knowledge,  though  the  letter 
might  not  be  opened  for  two  or  three  days.     Coleridge,  J.  If  a  direction 

(a)  Tal/imrdf  Seijt,  read  from,  "  Now,  I  by  no  means  My"  to  "  him  ind  hu  client" 
(6)  Pattksov,  J.,  referred  to  Qreen  v.  LMrie,  1  Bxch.  336;  ud  FoUett  v.  Hoppe.  (  Cos 
8.226. 
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were  fixed  on  the  door,  to  leave  papers  at  a  wig-maker's  in  the  neighbour* 
hood,  would  leaving  the  notice  there  be  a  service  for  this  purpose  ?]  It 
would,  if  the  attornej  constituted  that  place  his  place  of  business  for  the 
time.  The  operation  of  the  notice  is  merely  technical ;  for  it  defeats  the 
execution,  though  it  be  delivered  in  London  only  five  minutes  before  the 
levy  is  made  in  the  country.  There  can  be  no  middle  point  between  hold* 
ing  an  ordinary  service  at  the  office  sufficient  and  requiring  an  actual 
knowledge  by  the  attorney  himself.  And,  in  general,  the  practice  of 
serving  at  the  office  is  more  convenient  and  certain  than  that  of  serving 
the  attorney  personally  wherever  he  may  be.  [Pattebon,  J.  I  do  not 
see  how  this  can  be  considered  a  mere  notice  in  a  suit.  The  mention  of 
''notice"  in  the  statute  has  reference  not  merely  to  executions  bat  to 
dealings  generally.]  This  is  the  case  of  an  execution :  if  the  transaction 
to  be  invalidated  had  be^i  of  some  other  kind,  such  a  notice  might  not 
have  been  sufficient.  Ramsey  v.  Eaton,  10  M.  k  W.  22  (judgment  of 
Parke,  B.),  shows  that,  in  the  case  of  an  execution,  notice  of  bankruptcy 
takes  effect  as  being  notice  in  the  suit,  in  which  the  attorney  is  the 
creditor's  proper  agent.  Tindal,  G.  J.,  said,  in  Bird  v.  Bass,  6  Man.  k 
Q.  143 :  *' Two  points  have  been  made."  ''First,  that  the  giving  of  a 
*A7^l  '^'notice  does  not  depend  upon  the  time  at  which  such  notice  or 
letter  is  read  by  the  party,  but  upon  the  time  at  which  it  reaobey 
hi'w  office,  or  his  usual  place  of  business.  That  may  or  may  not  be  the 
case.  I  can  imagine  many  cases  in  which  a  notice  might  be  considered 
sufficient  if  left  at  the  place  where  the  party  for  whom  it  is  intended, 
'  usually  receives  his  letters.  That  would  be  a  question  for  the  jury." 
The  precise  point  now  before  the  Court  was  not  made  in  that  case.  The 
question  is  entirely  of  agency ;  here,  it  was  the  duty  of  the  attorney,  at 
the  time  when  the  notice  came,  to  be  at  his  office  in  person  or  by  his 
plerk ;  Grant  v.  Mackenzie,  1  Exch.  12 :  and  he  was  there  by  his  clerk ; 
the  clerk,  then,  was  agent  for  the  purpose  of  receiving  the  notice. 

Cur.  adv.  vuU* 
,    Lord  Denman,  C.  J.,  in  the  same  term  (June  ^Sth),  delivered  tlH 
/udgment  of  the  Court. 

The  point  which  has  been  argued  in  this  case,  and  on  which  we  think 
it  right  to  pronounce  our  judgment  before  we  go  into  the  remaining 
questions,  arises  on  the  first  proviso  in  stat.  2  &;  3  Yict.  c.  29,  s.  1. 

That  section  enacts,  "  that  all  contracts,  dealings,  and  transactions  by 
9,nd  with  any  bankrupt  really  and  bon&  fide  made  and  entered  into  before 
the  date  and  issuing  of  the  fiat  against  him,  and  all  executions  and 
Ikttachments  against  the  lands  and  tenements  or  goods  and  chattels  of 
«uch  bankrupt,  bon&  fide  executed  or  levied  before  the  date  and  issuing 
of  the  fiat,  shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of 
♦A7A1  ^^'^'^^P^^^y  by  such  bankrupt  committed ;  provided  the  *per$(m  or 
^  persofis  fio  dealing  with  such  bankrupt,  or  at  whose  suit  or  4m 
4ffhoBe  account  such  execution  or  attachment  shall  have  issued,  had  not  at 
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the  time  of  sach  contract,  dealing,  or  U^aneaction,  or  at  the  time  of  ex^ 
euting  w  Uvying  stich  execution  or  attachment,  notice  of  any  prior  act 
of  bankraptcy  by  him  committed/'(a) 

Upon  these  words  the  question  is,  whether  a  notice,  in  other  respectd 
treated  as  sufficient,  but  served  on  a  clerk  of  the  plaintiff's  attorney  issa- 
ing  the  writ  of  execution,  such  clerk  not  being  shown  to  have  had  pei^ 
sonallj  the  conduct  of  the  suit,  will  take  the  execution  out  of  the  proteo- 
tioD  of  the  clause.     The  learned  Judge  ruled  that  it  would  not.     In 
deciding  this  question  it  is  important,  of  course,  to  consider  the  object 
of  the  proviso,  which  is  in  restraint  of  the  previous  enactment ;  and  that 
18  clearly  this:  whereas  dealings  with  a  trader,  bon&  fide  carried  on,4M 
execQtions  issued  out  against  his  property,  in  ignorance  of  a  prior  act  of 
baokraptey,  and  prior  to  the  date  of  the  fiat,  are  to  be  protected,  nothing 
is  to  be  done  to  relieve  from  the  ordinary  operation  of  the  bankrupt  law 
an/  transaction  entered  into,  or  any  execution  levied,  with  notice  of  such 
act.    And,  in  advancement  of  this,  a  second  proviso  further  limits  the 
operation  of  the  enacting  part  of  the  section  by  providing  that,  even 
where  there  is  no  such  notice,  still,  if  the  payment  by  the  bankrupt  be 
in  the  way  of  a  fraudulent  preference  by  him,  or  the  execution  be  founded 
on  a  judgment  or  warrant  of  attorney  or  cognovit  which  he  has  given  by 
vaj  of  fraudulent  preference,  the  act  shall  give  no  protection.     On  the 
receipt  of  the  notice,  it  becomes  the  duty  of  the  person  '^'properly  p^^p^^ 
served  to  stop  the  transaction  or  execution  as  the  case  may  be.  '- 
This,  then,  being  the  object  of  the  proviso,  the  notice  must  be  understood 
to  be  such  as  will  advance  it ;  and,  therefore,  in  the  case  of  an  execution^* 
it  has  been  held,  rightly  we  think,  in  Rothwell  v,  Timbrell,  1  Dowl.  P. 
C.  N.  S.  778,  that,  although  the  words  are  the  person  or  persons  at  whose 
suit  or  on  whose  aeeoutU  the  execution  issues,  yet  notice  to  the  attorney 
who  conducts  the  cause  for  him,  when  acting  in  the  cause,  is  sufficient. 
It  is  obvious  that  notice  to.  him  will,  in  the  majority  of  such  cases,  be 
more  effectual  to  stop  promptly  the  further  proceeding  than  notice  to  tlie 
client  himself;  and  it  would  be  easy  to  suppose  cases  where  the  clerk  of 
the  attorney  may  have  been  so  entirely  intrusted  with  the  management 
of  the  cause  and  the  control  of  the  proceedings  that  notice  to  him  might 
be  as  effectual  as  to  his  principal,  and  equally  bind  the  client :  and  so,  in 
the  cases  of  contracts,  dealings  and  other  transactions  in  business,  in- 
stances might  be  put  of  confidential  clerks  or  managers  invested  with 
such  authority  in  the  management  of  their  masters*  affairs,  or  so  trusted 
in  the  particular  negotiation,  that  a  notice  to  them  ought  to  stop  at  onc9 
the  further  progress  of  it,  and  therefore  would  bind  the  principal  as  ft 
notice  to  himself.     The  statute  in  terms  requires  that  the  person  dealing 
or  suing  should  have  notice,  not  that  he  should  be  personally  served; 
andy  wherever,  in  the  transaction  or  the  suit,  he  has  put  or  allowed  to  b^ 
pat  some  one  else  in  his  place  to  manage  or  control,  in  good  sense  and 

(/i)  See  itat  U  4  13  Vlot  c.  100,  i.  133. 
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equity  a  notice  to  that  person  must  be  considered  a  notice  to  himself. 
*A7ai  *'^^^  being  the  principle,  the  question  is,  whether  such  a  clerk 

-I  as  we  have  described  from  the  evidence  in  the  cause  falls  within  it. 
The  counsel  for  the  defendant  contended  that  he  did :  that  any  clerk  at 
the  office  of  the  attoi*nej,  the  place  where  all  notices  in  the  cause  were  to 
be  served,  was  such  clerk ;  nay  that  any  other  person  at  any  other  place, 
to  whom,  or  at  which,  by  notice  over  his  door,  the  attorney  might  direct 
papers,  letters,  or  notices  in  a  cause,  to  be  delivered,  was  such  an  agent 
as  might  receive  a  notice  under  this  proviso  to  bind  the  client.  But  there 
18  an  obvious  distinction  between  such  a  notice  and  those  notices  and 
OKitters  which,  in  the  ordinary  progress  of  a  cause,  must  be  passing  from 
one  attorney  to  the  other.  That  the  cause  may  proceed  with  regularity 
and  without  delay,  the  courts  require  that  the  attorney  shall  always  be 
at  his  office,  or  have  some  competent  person  there  during  office  hours  for 
the  purpose  of  receiving  them ;  and,  as  to  these,  the  attorney  is  regarded, 
not  merely  as  the  mere  agent  of  the  client,  but  rather  as  a  substituted 
principal.  What  is  required  upon  a  notice  of  this  kind  to  be  done  or 
communicated,  there  ought  to  be  a  clerk  at  the  office,  sufficiently  skilled 
and  instructed,  to  be  able  to  do  or  communicate  or  take  the  necessary 
step  upon,  if  the  attorney  himself  be  absent ;  and  the  client  must  suffer 
if  his  attorney  be  guilty  of  any  default  in  not  employing  such  a  clerL 
But  the  notice  now  in  question  was  not  a  notice  in  the  cause :  it  was  the 
intervention  of  a  third  party,  on  the  result  of  which  would  depend  the 
perception  or  not  of  the  whole  fruits  of  the  cause.  It  cannot  be  said  that 
the  clerk  receiving  it  had  authority  to  stay  the  issuing  or  the  levying  of 
the  execution,  nor  that  his  master  was  bound,  at  all  office  hours,  to  have 
♦^771  ^  ^1^^^  *there  with  such  authority  in  his  own  absence.     This  was 

^  a  matter  which  would  require  the  whole  discretion  of  the  princi* 
pal,  to  determine  whether  he  would  yield  to  it  or  enforce  his  writ ;  and 
attorneys  are  not  bound  in  all  cases  to  have  in  their  employment  clerks 
to  whom  such  extensive  authority  may  be  safely  intrusted.  What  has 
been  called  a  managing  clerk  is  by  ho  means  a  necessary  officer  in  an 
attorney's  establishment.  It  would  be  very  unjust  to  require  it ;  and  it 
must  not  be  taken  that  even  such  a  person  would,  under  all  circum- 
stances, be  one  on  whom  such  a  notice  could  be  effectually  served. 

If  it  be  said  that  the  doctrine  now  laid  down  may  sometimes  lead  to 
injustice,  and  that,  by  the  absence  of  the  attorney  from  his  office,  it  may 
become  impossible  to  serve  the  notice  in  time  to  prevent  the  execution 
from  taking  effect,  the  answer  is,  that  the  proviso  embraces  other  cases 
than  that  of  execution,  and  must  be  construed  throughout  on  the  same 
principle :  that,  even  as  construed  by  us,  the  party  seeking  to  prevent 
the  operation  of  an  execution  has  unavoidably  an  advantage  over  him 
who  seeks  to  invalidate  a  mercantile  transaction,  because  he  has  in  all 
^ases  both  the  client  and  attorney,  on  either  of  whom  he  may  serve  the 
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notice  as  may  be  most  convenient :  but,  lastly  and  chiefly,  that  the  statute 
is  firaibed  in  advancement  of  the  policy  of  modem  legislation^  to  restrain 
the  relation  to  the  act  of  bankruptcy,  and  that  we  ought  to  be  careful 
Dot  to  limit  that  by  a  notice  which  is  in  truth  merely  nugatory  as  regards 
the  object  with  wUch  it  is  professed  to  be  served.  The  words  compel 
08  to  bold  that,  where  the  notice  is  served  on  a  proper  person  before 
the  execution  levied,  it  must  have  effect,  even  where  from  distance  it 
♦cannot  be  used  to  stop  it :  but  we  ought  not  to  go  beyond  that,   w-^^^^q 

We  think,  therefore,  that,  in  this  case,  having  regard  to  the  *• 
exact  circumstances,  the  ruling  of  the  learned  Judge  was  right.     And 
it  is  clear  that  the  party  serving  the  notice  treated  the  clerk  merely  as  a 
channel  through  which  it  was  to  reach  the  attorney,  and  never  intended 
to  rely  on  the  service  on  him  as  in  itself  good  service. 

Cause  was  afterwards  shown  on  the  affidavits :  and,  in  the  vacation 
after  this  term  (June  26th),  the  rule  was  Discharged. 


The  QUEEN  v.  VICKERY.    June  5.{a) 

On  Dolion  for  an  attafihment  for  diiobsymg  a  crown  oiBoe  rabpoBoa  to  give  eridoneo  at  petty 
aefriont,  on  an  application  to  bo  made  for  an  order  of  removal,  the  affldarite  stated  that  appli-* 
eetion  bad  been  made  to  Uie  Jnstieea  "  on  behiJf  of  the  OTeraeers"  "  to  examine  and  inquire  into 
tbe  legal  eettlement"  of  the  pauper :  Writ  refttsed,  becaoie,  the  aiBdavite  did  not  properlj  state 
uy  complaint  of  ehargeability,  and  therefore  did  not  show  jorisdletion  in  the  Justices  to  enter- 
tain the  application. 

Aftdavits  in  suppofi  of  a  like  motion  stated  that  the  party  subpcanaed  came  to  the  petty  lessions, 
bflld  before  "  two  juatiees  of  the  peace"  (not  stating  them  to  be  of  the  quorum) ;  that  another 
witness  was  first  examined,  and  that  the  Justices  then  required  the  subpoenaed  party  to  be 
sworn,  but  that  he  refused,  not  objecting  to  the  Jnrisdietion,  but  denying  that  he  was  botmd  to 
give  evidenee  against  his  own  parish.  Held  that  the  quorum  authority  might  be  presumed, 
from  the  acting  of  the  Justices,  and  because  the  party  subpeenaed,  though  he  took  an  oligection 
before  them,  did  not  dispute  their  jurisdiction. 

It  is  no  answer  to  such  motion  for  attachment  that  the  subpoBua  was  issued  and  served  before  any 
complaint  of  ehargeabUity  had  been  made. 

Since  staL  3^4  Vict  o.  26,  rated  inhabitants  and  parish  oiBeen  are  compellable  to  give  eridence 
on  an  application  for  an  order  of  removaL 

Pashlbt,  in  Michaelmas  term,  1846,  obtained  a  rule  calling  upon 
Robert  Yickerj  to  show  cause  why  an  attachment  should  not  issue  against 
him  for  his  contempt  in  not  obeying  a  subpoena  issued  from  the  Crown 
office,  requiring  Vickery  to  appear  before  *ju8tices  in  petty  ses-  ^^  ^^ 
sions,  '*  there  to  testify  the  truth  upon  an  application  to  be  then  ^  '  ' 
and  there  made  by  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Stawley"  in  Somersetshire,  for  an  order  to  remove  certain 
Wiargeable  paupers. 

The  present  motion  was  grounded  on  affidavits  by  an  overseer  of  Staw- 

(a)  Thia  ease  ought  to  have  preceded  Pike  w.  Stephens,  but  is  by  accident  misplaced. 

2A 
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ley  and  other  parties.  One  of  the  latter  deposed  that,  on  September  3d, 
1846,  '^  an  application  was  made  on  behalf  of  the  overseers  of  the  poor 
of  the  said  parish"  to  justices  in  petty  sessions  to  examine  and  inquire 
into  the  legal  settlement  of  the  paapers,  and  to  make  an  order  of  removaL 
The  affidavit  did  not  state  that  any  complaint  of  chargeability  was  made 
before  the  justices.  It  went  on  to  allege  that  Yickery  attended,  under 
the  subpoena,  and  was  sworn,  but,  for  a  reason  which  he  assigned,  would 
not  answer  questions. 

Kinglake^  Serjt.,  in  Hilary  Term  (January  29th),  1847,  showed  cause, 
and  stated,  as  a  preliminary  objection,  that  the  justices  were  not  shown 
to  have  had  jurisdiction,  since  the  affidavit  alleged  only  an  application 
"on  behalf  of"  and  not  "by"  the  officers  of  Stawley ;  and  it  did  not 
appear  that  there  was  any  complaint  of  chargeability.  He  cited  Regina 
V.  The  Justices  of  Buckinghamshire,  8  Q.  B.  800.  The  Court  then 
called  upon 

Pashley,  contri.  The  words  "on  behalf"  imply  an  authority  given 
by  the  overseers :  and,  although  an  order  cannot  be  granted  without  a 
complaint  of  chargeabilify  the  application  may  be  made  before  stating 
*±A(M  *^^^^  ^^^^'  -And,  even  if  the  justices  proceeded  without  a  sufficient 
-*  complaint,  the  process  of  this  Court  is  not  to  be  disobeyed. 
[WiGHTMAN,  J.  Must  uot  it  appear  affirmatively  that  they  had  juris- 
diction ?  Lord  Denman,  C.  J.  Can  we  issue  an  attachment  for  not 
giving  evidence,  if  we  do  not  see  the  jurisdiction  of  the  Court?]  In 
Segina  v.  Bedingham,  5  Q.  B.  653,(a)  the  examinations  stated  a  complaint 
by  only  one  overseer ;  but  the  Court  thought  it  might  be  collected  from 
the  statement  that  he  acted  on  behalf  of  the  rest,  and  therefore  they  held 
it  sufficient.  [Colbridgb,  J.  It  is  not  in  any  way  alleged  here  that  the 
overseers  themselves  applied.  Could  we  presume  that  in  an  order,  if  the 
fact  did  not  appear  on  the  face  of  it  ?]  The  question  here  does  not  arise 
on  an  order,  but  on  evidence.  [Coleridgb,  J.  On  evidence,  not  of  the 
fact,  but  of  what  was  stated  before  the  justices.  Lord  Dbnmak,  C.  J. 
Can  we  assume  the  fact  ?] 

Per  Curtam,{b)  Rule  discharged. 

Pashleyy  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  an  attach- 
ment against  Yickery  for  his  contempt  in  disobeying  another  subpoena 
issued  from  the  Crown  office  on  28th  May,  1847,  and  served  31st  May. 
The  subpoena  required  Vickery  to  attend  justices  in  petty  sessions  on  3d 
June  then  next,  "  upon  the  complaint"  of  the  overseers  of  Stawley  ''  to 
be  then  and  there  heard,  alleging"  the  chargeability  of  certain  panpors 
to  Stawley;  *"to  testify  on  behalf  of  the  inhabitants  of  the  said 
J  parish  of  Stawley,  all  and  singular  the  things  which  you"  "  know 
touching  the  place  of  last  legal  settlement"  of  the  said  paupers.(0)    The 

(a)  Bee  the  oases  MporUd  in  this  rolnme,  pp.  65—96,  and  p.  98. 
(6)  Lord  Dbrhah,  C.  J.,  Pattbsor,  Golkridob,  and  Wiobtvav,  Js. 
(e)  Bee  Regina  «.  Carey,  7  Q.  B.  131»  and  note  (a),  ibid. 
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tffida^it  stated  that  Yickerj  attended  at  the  said  petty  sessions,  held' 
before  ''two  of  her  Majesty's  justices  of  the  peace*'  (without  stating  that 
either  of  them  was  of  the  quorum) ;  that,  after  a  complaint  of  charge- 
ability  had  been  duly  preferred,  and  one  witness  had  been  examined  in 
support  of  such  complaint,  the  justices  required  Yickery  to  be  sworn,  in 
the  usual  form,  to  give  evidence  ''  touching  the  place  of  the  last  legal 
settlement*'  of  the  paupers ;  that  Yickery  refused  to  take  the  oath  in  this 
form,  but  expressed  his  willingness  to  be  sworn  to  answer  all  such  ques 
tions  as  should  be  asked,  with  the  exception  of  such -questions  as  the  law' 
▼oald  exempt  him  from  answering,  and  requested  the  justices  to  qualify 
the  form  of  oath  proposed  to  him  accordingly ;  that  the  justices  refused 
to  do  so ;  that  Yickery  then  refused  to  take  the  oath  tendered ;  and  that,  * 
in  consequence  of  his  refusal,  no  order  of  removal  could  be  obtained. 

The  affidavit  of  Yickery,  in  answer  to  the  rule,  stated  that,  at  the  time 
cf  the  said  petty  sessions,  and  for  a  long  time  previously,  he  was  one  of 
the  churchwardens  and  overseers,  and  also  a  rated  inhabitant,  of  the 
parish  of  Raddington  in  the  county  of  Somerset ;  and  that,  previously  to 
Bach  sessions,  he  had  been  served  with  a  summons,  issued  by  a  justice 
of  the  said  county,  and  addressed  to  the  churchwardens  and  overseers ' 
of  Raddington,  to  appear  at  the  said  sessions  '^to  show  cause  why**  the  ' 
said  paupers  should  not  be  removed  from  Stawley  to  Raddington. 

*Ktnglakey  Serjt.,  and  Ball  now  showed  cause.    First,  by  stat.  r^^Ago  ' 
13  k  14  Car.  2,  c.  12,  s.  1,  which  gives  power  to  two  justices  to  ^ 
remove  a  pauper,  one  of  such  justices  must  be  of  the  quorum.     Stat.  28  - 
Cr.  2,  c.  27,  dispenses  with  the  necessity  of  stating  the  quorum  authority  * 
in  orders  of  justices :  but  the  authority  must  exist  in  fact ;  and  the  fact  . 
is  not  shown  by  the  affidavits  on  which  this  rule  was  obtained.     It  does  ' 
iu>t  appear,  therefore,  that  the  court  which  required  Yickery  to  be  sworn 
as  a  witness  was  duly  constituted ;  and  his  refusal,  under  such  circum- 
stances, was  no  contempt.  '* 

But  the  principal  question  is,  whether  Yickery,  being  a  rated  inhabi- ; 
tant,  and  therefore  interested  in  the  inquiry,  was  compellable  to  give  ' 
evidence  against  his  parish.    He  had  been  summoned  as  a  party  to  show 
cause  why  the  paupers  should  not  be  removed  to  his  parish.     It  may  be 
said  that  the  proceeding  at  petty  sessions  was  ex  parte,  and,  therefore^  -> 
that  he  was  no  party  to  it.     But  a  witness  is  privileged  because  he  is 
interested,  and  not  because  he  is  a  party ;  a  party  to  a  suit  is  competent, ' 
if  disinterested,  Worrall  v.  Jones,  7  Bing.  895.(a)     Yickery  was  directly  ' 
interested ;  for  an  order  of  removal  to  his  parish  would  have  been  conclu- 
sive, if  unappealed  against.     A  rated  inhabitant,  even  since  stat.  46  O.  * 
3,  c.  37,  is  not  compellable  to  give  evidence  on  an  appeal  against  an 
order  of  removal  to  his  parish ;  he  is  considered  to  be  not  only  interested 
in,  but  substantially  a  party  to,  the  proceeding;  Rex  v.  Woburn,  10  East, 
895,  Rex  v.  Upper  Boddington,  8  D.  &  R.  726 ;  so  that  his  declarations ' 

(a)  Bee  Haddrick  w.  H^slop,  miM,  p.  261, 
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aare  evidence  against  hiB  parish ;  Rex  v.  Whitley  Lower,  1  M.  fc  S.  636, 
♦iift^i  *^®^  ^*  Hardwick,  11  East,  578.  An  overseer  was  not,  even  by 
-I  Stat.  54  G.  8,  c.  170,  s.  9,  rendered  competent  to  give  evidence 
for  his  parish  on  the  trial  of  an  appeal  against  an  order  of  removal ; 
Regina  v.  The  Recorder  of  Bath,  9  A.  &  E.  714.  Stat.  8  &  4  Vict.  c« 
26,  has  removed  this  incompetency  in  the  case  of  overseers  and  rated 
inhabitants ;  but  their  declarations  are  still  admissible ;  Regina  v.  Adder- 
bury  East,  5  Q.  B.  187 ;  and  they  are  still  not  compellable  to  give  evi- 
dence on  such  an  appeal.  If  they  were  compellable  to  give  evidence  oq 
the  application  for  the  order  of  removal,  their  evidence,  so  given,  might 
be  used  afterwards  on  the  trial  of  the  appeal  as  a  declaration  against 
their  parishes.  Stat.  46  G.  3,  c.  87,  is  not  applicable ;  for  it  merely 
takes  away  the  privilege  of  a  witness,  if  claimed  on  the  ground  of  liabi- 
lity in  a  subsequent  proceeding,  but  does  not  affect  privilege  founded  on 
interest  in  the  very  proceeding  as  to  which  the  privilege  is  claimed. 
Regina  v.  Greenaway,  7  Q.  B.  126,  decided  that  the  parish  officer  was 
not  privileged,  in  a  case  like  the  present,  from  attending  petty  sessions 
in  obedience  to  a  subpoena  from  the  Grown  office,  but  left  undecided  the 
question  whether,  upon  his  attendance,  he  was  compellable  to  give  evi- 
dence against  his  own  parish. 

Another  answer  to  this  rule  is,  that  the  subpoena  issued  before  the 
complaint  of  the  overseers  of  Stawley  had  been  made.  A  subpoena  in 
an  ordinary  civil  suit  cannot  be  taken  out  before  issue  joined ;  the  writ 
should  always  be  founded  on  some  previous  proceeding  in  the  nature  of  a 
suit.  [Lord  Denman,  G.  J.  Surely  a  witness  cannot,  in  this  manner, 
go  into  the  question  whether  a  writ  of  this  Court  has  been  properly 
issued.] 

"^4841  *P(Mhleyy  control.  [Lord  Denman,  G.  J.  We  are  quite  satis- 
fied that  there  is  nothing  in  the  last  objection.]  The  affidavits 
diow  that  the  justices  had  already  acted^as  a  competent  Gourt,  by  taking 
upon  themselves  to  examine  a  witness  in  support  of  the  application, 
before  they  called  upon  Yickery  to  be  sworn.  It  is  to  be  presumed, 
from  their  having  so  acted,  that  one  of  them  was  of  the  quorum,  just  as 
in  ordinary  cases  a  person  is  presumed  to  fill  the  office  of  justice  because 
he  has  previously  acted  as  such.     (He  was  then  stopped  by  the  Gourt.) 

Lord  Denman,  G.  J.  There  is  nothing  in  the  objection  to  the  validity 
of  the  subpoena.  Then  it  is  argued  that  the  affidavits  do  not  show  that 
the  Court  before  which  Yickery  appeared  in  obedience  to  the  subpoena, 
was  properly  constituted.  But  the  answer  given  to  this  objection  is  quite 
satisfactory;  as  we  presume  a  man  to  be  a  justice  because  he  has  already 
acted  as  justice,  so  we  may  presume  him  to  be  a  justice  of  the  quorum 
because  he  has  already  acted  as  justice  of  the  quorum.(a)  It  has  further 
been  contended  that  he  was  not  compellable  to  be  sworn  in  the  usual 
Sorm,  because  bis  evidence  might  prejudicially  affect  the  parish  of  which 

(a)  8m  Plamer  v.  BrUco,  11  Q.  B.  40. 


12  ADOLPHUS  &  ELLIS.    N.  8.  484 


be  was  a  rated  inhabitant  and  charchwarden.  By  atat.  54  G.  8,  c.  170^ 
8.  9,  a  rated  inhabitant  was  made  a  competent  witness  either  for  or 
against  his  parish :  Bex  v.  Woburn,  10  East,  395,  and  Rex  v.  Hard  wick, 
11  East,  578,  had  been  decided  before  the  passing  of  that  act.  Then 
Btat.  3  &;  4  Vict.  c.  26,  s.  2,  enacts  that  '^no  churchwarden,  overseer," 
tc,  "or  any  person  rated,"  &c.  "shall  be  disabled  or  *prevented  r+^oc 
from  giving  evidence  on  any  trial,  appeal,  or  other  proceeding  by  ^ 
reason  only  of  his  being  a  party  to  such  trial,  appeal,  or  other  proceeding, 
or  of  his  being  liable  to  costs  in  respect  thereof,  when  he  shall  be  only  a 
nominal  party  to  such  trial,  appeal,  or  other  proceeding,  and  shall  be 
only  liable  to  contribute  to  such  costs  in  common  with  other  the  rate- 
payers of  such  parish,"  &c.  I  think  the  fair  result  of  these  two  statut^a 
is  to  make  the  rated  inhabitant  or  parish  officer  no  party  for  any  purpose 
in  cases  in  which  he  is  merely  liable  in  common  with  other  rated  parish- 
ioners; that  Yickery  was  compellable  to  give  evidence,  and  that  this 
role  for  an  attachment  most  be  made  absolute. 

Pattbson,  J.  I  think  the  writ  of  subpoena  in  this  case  was  rightly 
issued.  Yickery  obeyed  it  to  the  extent  of  appearing  at  petty  sessions ; 
bat  he  refused  to  be  sworn  as  a  witness,  except  in  a  qualified  manner* 
It  is  said  that  the  Court  does  not  appear  upon  the  affidavits  to  have  been- 
competent  to  administer  the  oath  to  him,  because  it  is  not  stated  that  one 
of  the  justices  was  of  the  quorum.  But  it  appears  that  they  had  pre-. 
vioQsly  acted  as  a  competent  court  by  administering  the  oath  to  another 
▼itness.  On  an  indictment  for  perjury  committed  before  a  justice,  proof 
that  the  person  alleged  to  be  justice  had  acted  as  justice  would  be  suffi- 
cient evidence  of  bis  official  character.  So,  where  it  is  necessary  to  show 
that  a  justice  was  of  the  quorum,  this  may  be  presumed  from  his  having* 
previously  acted  as  such.  As  to  the  other  point,  Rex  v.  Woburn  is  an 
authority  that,  before  stat.  54  G.  8,  *c.  170,  s.  9,  a  rated  inha-  p^^^/* 
bitant  was  not  compellable  to  give  evidence  on  the  trial  of  an  ^ 
appeal  in  which  his  parish  was  concerned.  It  seems  to  have  been  doubted 
whether  that  statute  included  parish  officers ;  stat.  3  &  4  Vict.  c.  26, 
cleared  up  this  doubt.  Taking  the  two  statutes  together,  it  is  clear  that| 
where  the  whole  parish  is  interested  in  a  proceeding,  parish  officers  are, 
for  the  purpose  of  competency  as  witnesses,  to  be  considered  as  strangera 
to  the  proceeding,  and  as  having  no  interest  in  it,  whether  their  testimony 
is  required  on  behalf  of  or  against  the  parish  to  which  they  belong. 

GoLERiDGB,  J.  I  have  felt  some  difficulty  on  the  objection  that  the 
affidavits  do  not  show  either  of  the  justices  at  the  sessions  to  have  been 
of  the  quorum.  But  I  now  think  that,  as  they  had  already  acted  as  a 
competent  Court  by  examining  one  witness,  and  as  there  is  nothing  but 
the  mere  silence  of  the  affidavits  to  oppose  to  the  presumption,  we  may 
rightly  presume  that  one  of  the  justices  was  of  the  quorum.  The  second 
objection  is  of  more  importance,  and  is,  I  believe,  now  raised  for  the  first 
time.    I  would  rather  consider  the  question  as  if  Yickery  were  a  party 
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to  the  proceeding  at  sessions ;  for  he  was  summoned  to  show  caase  why 
dertain  paupers  should  not  be  removed  to  a  parish  of  which  he  was  the 
representative,  and  the  proceeding  might  have  terminated  in  a  judgment, 
which,  if  unappealed  against,  would  have  been  conclusive  against  his 
parish.  Still  I  think,  even  in  this  view  of  the  question,  stat.  3  &  4  Vict, 
c.  26,  carries  us  through  the  difficulty.     It  appears  from  Rex  v.  Little 

*4ft7l  ^^°^^®y>  ^  ^*  ^*  ^^^>  ^^^^  *  *non-rated  parishioner  was  compella- 
-'  ble  to  give  evidence  against  his  parish ;  and  the  statute  has  the 
effect  of  putting  a  rated  parishioner  on  the  same  footing  by  enacting  that 
he  shall  not  be  prevented  from  giving  evidence  by  reason  only  of  his 
being  rated.  The  same  statute  also  enacts  that  no  parish  officer  shall  be 
prevented  from  giving  evidence  by  reason  only  of  his  being  a  party. 
Both  objections  therefore  to  the  competency  of  Yickery  having  been 
removed  by  this  statute,  I  think  he  is  to  be  treated  as  any  non-rated 
j>arishioner,  and  that  he  was  compellable  to  give  evidence. 

Erle,  J.  I  think  the  objection  that  the  affidavits  do  not  state  that 
either  of  the  justices  was  of  the  quorum  ought  not  to  prevail.  The  jus- 
tices had  acted  as  if  one  of  them  was  of  the  quorum ;  and  the  general 
rule  applies,  that,  where  a  person  has  acted  in  a  public  office,  it  is  to  be 
presumed  that  he  filled  that  office.  Besides,  Yickery  appeared  before 
them,  and  did  not  object  to  their  competency ;  he  did  object  to  being 
sworn,  but  took  another  ground ;  and,  therefore,  as  against  him,  it  must 
be  deemed  that  they  were  competent.  The  other  question,  whether  he 
could  lawfully  refuse  to  be  sworn  because  he  was  churchwarden  of  his 
parish,  is  very  important.  The  interests  of  justice  require  that  all  who 
know  the  truth  should  be  compellable  to  disclose  it.  It  may  be  taken  aa 
the  general  rule  that  they  are  so  compellable.  To  this  rule  there  are 
certain  exceptions,  as  that  a  witness  is  not  bound  to  criminate  himself, 
or  to  expose  his  title  deeds,  and  so  forth.  There  was  also,  formerly,  an 
objection  to  the  competency  of  parish  officers  as  witnesses  to  matters 
♦AftftT  **ff®^**'^g  *^®^^  parishes.  Stat.  8  &  4  Vict.  c.  26,  has  removed 
-I  that  objection.  I  think  it  clear  that,  now,  a  man  is  not  prevented 
or  disabled  from  giving  evidence  by  reason  only  of  his  being  a  pariah 
officer,  and  that  he  is  a  competent  witness  either  for  or  against  his 
parish ;  and,  as  he  is  competent  on  either  side,  I  think  it  follows  that  he 
is  compellable  to  give  evidence  on  behalf  of  an  adverse  parish. 

Rule  absolute.(a) 

(a)  The  argnment  and  Judginenti  on  the  second  rale  are  reported  by  H.  Davison,  Esq. 
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£x  parte  BARTLETT,  Clerk.    Jum  8. 

Abmeficcd  olergymsa  being  ooni&ned  on  a  Mntonoe  of  two  yoan*  impriioimioiitformitdeueaiMr, 
the  biabop  of  tbe  diofoese,  ander  staU  1  &  2  Viot  o.  100,  i.  64,  senred  bim  with  »  monition  to 
reside,  seqnestered  tbe  living  for  dieobedience,  and,  wben  tbe  seqaestration  bad  continued  a 
year,  was  proceeding  to  giro  the  patron  notice,  nnder  eect  58,  that  the  living  waa  void. 

This  Court  refuted,  on  motion  by  the  inoambaat^  who  ocmtinned  all  tbe  time  in  prL  m,  to  grant 
I  rale  nisi  for  a  prohibition. 

Bramwell  moved  for  a  rule  calling  upon  the  Right  Reverend  Renn 
Dickson,  Lord  Bishop  of  Hereford,  to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  to  restrain  him  from  proceeding,  until  81st  Decem- 
ber, 1848,  to  give  notice  under  his  hand  to  the  patron  of  the  district 
church  of  St.  John  at  Ivington,  in  the  diocese  of  Hereford,  of  the  avoid- 
ance of  such  benefice  by  reason  of  the  non-residence  of  the  incumbent, 
the  Reverend  Josiah  Bartlett. 

The  following  facts  appeared  on  affidavit.  On  16th  November,  1846, 
Mr.  Bartlett,  being  then  incumbent  or  curate  of  the  perpetual  curacy  of , 
the  district  church  or  chapel  called  St.  John's,  in  the  parish  of  Leominster 
and  diocese  of  Hereford,  was  sentenced  by  the  Court  of  Queen's  Bench 
to  be  imprisoned  two  years  in  the  Queen's  prison  for  a  libel,  of  which 
he  had  been  ^convicted.  That  imprisonment  continued  till  the  p^'^oQ 
making  of  the  present  application.  On  December  24th,  1846,  ^ 
he  was  served  with  a  monition  from  the  then  bishop,  under  stat.  1  &  2 
Vict.  c.  106,  8.  54,  to  go  into  residence  forthwith,  and  to  make  a  return 
to  that  monition  within  forty  days.  He  made  a  return,  stating  the  cause 
of  his  non-re8idence,(a)  and  that  he  intended  to  prosecute  a  writ  of  erron 
The  bishop  held  the  return  unsatisfactory,  and  issued  his  order  requiring 
Mr.  Bartlett  to  return  into  residence  within  thirty  days.  The  order  being 
served  and  not  obeyed,  a  sequestration  was  issued,  May  26th,  1847,  against 
the  benefice.  The  writ  was  served,  May  27th.  Mr.  Bartlett  appealed 
to  the  archbishop  against  these  proceedings ;  bat  the  appeal  was  dismissed. 
The  affidavit  stated  (on  information  and  belief)  that  the  now  bishop  intended 
to  give  the  patron  notice  (under  sect.  58  of  the  statute)  that  the  living  was 
vacant :  and  it  alleged  further  (on  the  like  ground)  that  the  patron  was 
about  to  present  another  clerk.  Mr.  Bartlett  deposed  that  nothing  but 
his  imprisonment  had  prevented  him  from  residing. 

Bramwell  contended  that  this  was  not  a  case  within  stat.  1  &  2  Vict, 
c.  106,  8.  54,  which  gives  the  proceeding  by  monition  and  sequestration 
of  the  benefice  where  the  spiritual  person,  not  '^  having  any  legal  cause 
of  exemption  from  residence,  does  not  sufficiently,  according  to  the  true 
meaning  and  intent  of  this  act,  reside  on  such  benefice."  This  Court 
did  not  pass  the  sentence  of  imprisonment  with  a  view  to  such  a  conse- 
quence; nor  was  it  contemplated  by  the  legislature.  *If  a  clergy-  r*4qA 
man  deserves  to  be  deprived  because  he  has  committed  an  offence  "* 
requiring  a  year's  imprisonment,  that  deprivation  must  be  inflicted  regu- 

(a)  With  the  addition  that  there  was  no  hoose  of  rmidenoe  belonging  to  the  benefloe. 
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larly,  and  as  for  an  ecclesiastical  offence.  Setting  aside,  then,  the  <][ae6* 
tion  of  criminality,  sufficient  reason  is  shown  here  for  the  non-residence. 
Sect.  58  avoids  the  benefice  if  it  ^^  continne  for  the  space  of  one  whole 
year  under  sequestration  issued  under  the  provisions  of  this  act  for  dis- 
obedience to  the  bishop's  monition  or  order"  requiring  the  incumbent  to 
reside :  but  there  is  no  disobedience  where  it  is  physically  impossible  to 
obey.  [Lord  Denman,  G.  J.  The  question  is,  whether  this  be  a  lawful 
excuse  for  absence.]  The  party  *^  does  not  sufficiently"  *^  reside ;"  but  it 
is  for  a  cause  which  the  law  makes  obligatory.  [Lord  Denmak,  C.  J. 
Which  he  has  made  it  obligatory  on  the  law  to  impose  upon  him.  CoLB* 
RIDQE,  J.  Suppose  he  had  been  transported  for  a  crime.]  The  crime 
might  be  ground  of  deprivation.  Here  the  bishop  deprives,  not  for  the 
offence,  but  incidentally  to  the  sentence.  [Colebidgb,  J.  Suppose  the 
clerk  had  given  sickness  as  a  reason  for  his  absence,  and  the  bishop  had 
refused  to  admit  it  as  an  excuse,  and,  on  appeal,  the  archbishop  had  con- 
firmed the  decision:  could  this  Court  interfere?]  The  allegation  of 
sickness  would  raise  a  simple  question  of  fact.  [Coleridge,  J.  Has 
not  the  bishop  jurisdiction  to  inquire  into  the  cause  assigned  for  the 
absence,  and  to  determine  whether  or  not  it  is  such  as  ought  to  be  satis* 
factory  J]  If,  in  the  exercise  of  his  jurisdiction,  he  is  wrongly  constru- 
ing an  act  of  parliament,  it  is  a  case  for  interference :  Gh>uid  v.  Chopper, 
*4911  ^  ^^^y  ^^^j  Hall  t;.  Maule,  7  A.  &  E.  721.  {Bramwett  *also  sug- 
-*  gested  that  the  sequestration  here  had  not  been  in  force  for  *'one 
whole  year"  according  to  the  construction  of  the  word  ^^year"  given  by 
sect.  120,  as  applied  in  Sharpe  t;.  Bluck,  10  Q.  B.  280.) 

Lord  Dbnman,  C.  J.  We  certainly  did  not,  in  passing  the  sentence 
referred  to,' contemplate  the  consequence  which  has  followed.  But  it 
seems  to  me  that  the  bishop  is  justified  in  his  proceeding,  because,  though 
the  clerk  here  is  physically  unable  to  reside,  the  disability  results  from 
his  own  misconduct.  If  superior  authorities  should  deem  it  fit  that  this 
party  should  be  relieved  from  imprisonment  in  order  that  he  may  again 
become  the  minister  of  a  congregation,  that  is  for  their  determination, 
not  ours.     This  rule  cannot  be  granted. 

Pattbson,  Coleridge  and  Erlb,  Js.,  concurred. 

Rule  refused.(a) 

(a)  Th«  sanie  motion  wat  made  in  the  ensoing  term  to  the  Court  of  Ezcheqaer;  bnt  the  rale 
wms  refused :  In  re  Bartlett,  3  Bxoh.  28. 


*492]       *WRAY  V.  TOKE,  Clerk,  and  Another.     June  9. 

1.  In  a  eonviotion,  under  stats.  11  O.  4,  A  1  W.  4,  e.  64,  s.  13,  and  4  A  6  W.  4,  e.  85,  awaidinc 
penalties  against  a  publican  for  permitting  disorderly  conduct  in  his  house,  it  is  not  necessaiy 
to  state  that  the  house  was  in  the  diTision  for  which  the  Justioes  aeted ;  the  statutory  form 
(sect.  2i)  not  oontaining  suoh  an  aveiment 


12  ADOLPHUS  &  ELLIS.   N.  S.  492 

iad,  if  the  ttatommt  wore  neeeanry,  SemhU,  that  the  faot  might  be  ooUeoted  from  »  stfttemeat 
in  the  oonriotion  thiU  A.  B.  (th»  pablican),  of  the  parish  of  Ashford,  in  Ken^  wae  oonyieted 
before  as,  Ac,  two  Justicei^  Ac,  acting,  Ae.,  m  cmd/or  the  divUion  of  ABhford  in  the  said  oountji 
for  that  he  did  permit  Ac,  in  hie  honee  and  premiaee  sitoate  in  the  jporuA  of  Aehford  in  the 
lud  ooanty. 

1  It  need  not  be  aTerred  in  auoh  oonTictlon  that  the  penalty  was  proceeded  for  within  tiiree  oa]- 
endar  months  next  after  the  committing  of  the  offenoe. 

3.  It  is  sufficient  in  snch  conrietion  (being  snbeeqnent  to  stat.  4  A  6  W.  4^  o.  86),  and  in  a  warrant 
founded  on  it,  to  allege  that  the  pablican,  being  a  seller  of  beer,  Ac,  by  retail,  and  licensed  to 
sell  the  same  by  retaU  to  be  drunk  and  consnmed  in  and  upon  his  premises,  under  the  provi- 
lions  of  the  statutes  in  that  case  made  and  proyided,  permitted,  Ac,  against  the  tenor  of  the 
license  granted  to  him  under  the  proTisions  of  the  said  statutes,  and  contrary  to  the  form  of 
the  said  statutes;  without  further  pointing  out  the  statutes.  And  the  mention  of  *' statu ter" 
(not  statute)  is  correct. 

iAi,  The  charge,  in  such  ccoTietton,  of  permitting  "drunkenness  and  other  disorderly  conduct,'* 
sgainst  the  tenor  of  such  license,  Ac.,  not  naming  the  parties  who  were  permitted  to  misbehaTe, 
nor  stating  the  terms  of  the  license,  is  not  too  vague.    Xor  is  the  charge  double. 

6.  In  such  conTiction,  the  words  "  this  being  adjudged  to  be  his  second  offence  against  the  pro. 
risions  of  the  aforesaid  statates,"  are  a  sufficient  a^Jndicatioo  on  that  point,  under  sect  13  of 
Stat  11  G.  4  A  1  W.  4,  0.  64,  without  further  showing  the  nature  of  the  first  offence. 

7.  The  Justices  having,  in  such  conviction,  awarded  a  penalty  of  10^.,  one  moiety  thereof,  after 
deducting  costs  of  conviction,  to  the  use  of  A.,  and  the  other  moiety,  after  deducting  the  costs 
as  aforesaid,  to  the  use  of  B. :  Held,  in  an  action  of  trespau  for  levying  the  lOL,  that  the 
penalty,  under  s.  13,  was  well  imposed,  and  the  abjudication  not  made  bad  by  the  award  of 
eosts. 

&  Held  no  objection  to  the  warrant  of  distress  that  it  ordered  the  money  levied  to  be  paid  to  the 
Justices,  in  order  that  they  might  dispose  of  the  same  as  directed  by  the  conviction. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house  in  the 
parish  of  Ashford,  Kent,  and  seizing  and  taking  his  goods,  &c.  Plea. 
Not  Guilty,  by  statute.     Lisue  thereon. 

On  the  trial  before  Parks,  B.,  at  the  Maidstone  Summer  assizes,  1847, 
it  appeared  that  the  alleged  trespass  was  the  execution  of  a  distress 
warrant  on  the  plaintiff's  goods,  to  enforce  a  conviction  under  the  hands 
and  seals  of  the  defendants,  two  magistrates  of  the  county  of  Kent.  The 
conyiction,  written  on  paper,  was  put  in,  and  was  as  follows. 

*"  Kent,  to  wit.  Be  it  remembered  that,  on  this  6th  day  of  p^j^qn 
December,  A.  B.  1846,  John  Wray,  of  the  parish  of  Ashford  in  ^ 
the  county  of  Kent,  was  duly  convicted  before  us,  the  Reverend  Nicolas 
Toke,  Clerk,  and  Harry  William  Garter,  Esquire,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  acting  in  petty  sessions 
in  and  for  the  division  of  Ashford  in  the  said  county,  for  that  he,  the 
said  John  Wray,  being  a  seller  of  beer,  ale  and  porter,  cider  and  perry, 
by  retail,  and  licensed  to  sell  the  same  by  retail  to  be  drunk  and  con- 
sumed in  and  upon  the  dwelling-house  and  premises  thereunto  belonging 
of  him  the  said  John  Wray,  hereinafter  mentioned,  under  the  provisions 
of  the  statutes  in  that  case  made  and  provided,  did,  on  the  28th  day  of 
September,  A.  n.  1846,  at  the  parish  of  Ashford  aforesaid  in  the  said 
comity,  unlawfully,  wilfully,  and  knowingly  permit  drunkenness  and  other 
disorderly  conduct  in  the  house  and  premises  mentioned  in  such  license 
and  situate  in  the  said  parish  of  Ashford  in  the  county  of  Kent  aforesaid, 
igainst  the  tenor  of  such  license  granted  to  the  said  John  Wray  under 
the  provisions  of  the  said  statutes,  and  contrary  to  the  form  of  the  sai<? 
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Statutes ;  whereby  the  said  John  Wrsy  has  forfrated  the  snm  of  lOZ.,  ibm 
being  adjadged  to  be  his  second  offence  against  the  provisions  of  the 
aforesaid  statutes  to  permit  the  general  sale  of  beer  and  cider  by  re  ail 
in  England,  pursuant  to  the  statutes  in  such  case  made  and  provided. 
And  we,  the  said  justices,  do  hereby  award  one  moiety  of  the  said  penalty 
of  lOZ.,  after  deducting  the  costs  attending  this  conviction,  to  the  use  of 
George  Croucher,  of  the  parish  of  Ashford  aforesaid,  police  constable, 
the  prosecutor  herein ;  and  the  other  moiety,  being  the  remainder  of  the 
♦J.QJ.1  ^^  penalty  '^'after  deducting  the  costs  as  aforesaid,  we  do  hereby 
-'  award  to  be  paid  to  the  treasurer  of  the  county  of  Kent  aforesaid, 
within  which  such  offence  was  committed,  to  be  applied  by  the  said  tresr 
surer  towards  defraying  the  necessary  expenses  of  the  said  county,  in  aid 
of  the  county  rates  of  the  said  county.  Given  under  our  hands  and  seals, 
the  day  and  year  first  above  written.  Habkt  Wm.  Carter*'  (L.  S.) 
"N.  Toke"(L.  S.) 

The  distress  warrant,  directed  to  a  constable,  named,  of  the  parish  of 
Ashford  in  the  county  of  Kent,  and  to  all  constables  in  and  for  the  coanty, 
began :  "Whereas  John  Wray,  of"  &c.,  "  was,  on"  Ac.,  "  duly  convicted 
before  us"  &c.  (the  same  justices),  "two  of  the  justices"  &c.,  "assigned** 
kcj  "  and  acting  in  petty  sessions  in  and  for  the  division  of  Ashford  in 
the  said  county,  for  that"  &c.  (reciting  the  conviction  as  far  as  "  contrary 
to  the  form  of  the  said  statutes**),  "  and  hath  been  adjudged  by  the  said 
justices  to  forfeit  and  pay  for  his  said  offence  the  sum  of  lOZ.,  which  he 
hath  refused*'  &c.  (to  pay  within  seven  days) :  "  These  are  therefore  to 
authorize  and  command  you  forthwith  to  make  distress  of  the  goods"  &c., 
"of  the  said  J.  W. ;  and,  if  within  five  days"  &c.,  "the  said  sum  shall 
not  be  paid,  together  with  the  reasonable  costs"  &c.  (of  distress),  "that 
then  you  do  sell  the  said  goods"  &c.,  "  and  out  of  the  money  arising  by 
such  sale  that  you  do  pay  the  said  sum  of  lOZ.  to  us  the  undersigned 
justices,  in  order  that  we  may  dispose  of  the  same  as  the  said  conviction 
directs,  rendering  the  overplus,  if  any,  to  the  said  J.  Wray,"  charges  of 
distress  being  first  deducted :  the  officer  to  certify,  if  no  distress  could  be 
found.  "  Given"  &c.  (Names  and  seals  of  the  same  justices.) 
^  Q  .  Several  objections  were  taken  to  the  conviction  and  ^warrant. 
•J  The  learned  Judge  overruled  them,  but  reserved  leave  to  move  as 
after  mentioned;  and  a  verdict  was  given  for  the  defendants.  In 
Michaelmas  term,  1847,  a  rule  was  obtained,  calling  upon  the  defendants 
to  show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  for 
IIZ.  188.,  estimated  damage.  The  objections  on  which  the  motion  was 
grounded  will  sufficiently  appear  by  the  argument,  and  judgment  of  the 
Court. 

CfhanneUj  Seijt.,  and  Oreoftf  now  showed  cause.(a)     The  plaintiff  wa« 
convicted  of  an  offence  under  stat.  11  G.  4  &  1  W.  4,  c.  64,  s.  13 ;  and 

{n)  Before  Ix>rd  D^wuav,  C.  J.,  PArmoir,  Colbbiimb,  and  Erlb,  Js. 
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the  proceeding  in  such  case  is  regalated  by  sect.  15.(a)  And  the  first 
^objection,  grounded  upon  the  latter  clause,  is  that  the  magis-  p^^q/i 
trates  do  not  appear  by  the  conviction  to  ha?e  been  justices  ^^  act-  ^ 
ing  in  and  for  the  division  or  place"  '^'in  which  Wray's  house  was  p^^qi^ 
situate.  But,  first,  if  sect.  15  be  compared  with  the  prior  enact-  '- 
ments  of  the  statute,  it  appears  that  the  jurisdiction  is  not  confined  to 
justices  of  the  division,  but  might  have  been  exercised  by  any  justices 
of  the  county :  and,  secondly,  if  it  be  so  limited,  the  conviction,  as  framed, 
u  sufficient.     (This  point  is  so  fully  discussed  in  the  judgment  of  the 

iff) Stat  11  O.  4  A  1  W.  4,  e.  64,  "to  permit  the  gvaeral  nle  of  beer  and  eider  hj  retail  in 
fogland,**  enacts : 

Seet  12.  "That  every  seUer  of  beer,  ale,  and  porter  by  retail,  having  a  license  under  the  pro- 
TisioDS  of  this  act,  who  shall  permit  aaj  person  or  persons  to  be  gnilty  of  dmnkenness  or  disor* 
derly  eondnct  in  the  house  or  premises  mentioned  in  such  license,  shall  for  every  snch  offence  for- 
feit the  respective  snms  following ;  and  every  person  who  shall  in  any  way  transgress  or  neglec^ 
IT  sbaU  be  a  party  in  transgressing  or  neglecting,  the  conditions  and  provisions  speeiiied  itt 
inch  license,  or  shall  allow  anoh  conditions  or  provisions  to  be  in  any  way  transgressed 
or  neglected,  in  Uie  house  or  premises  so  licensed,  shall  be  deemed  gaWtj  of  disorderly  conduct; 
and  eveiy  person  so  licensed  who  shall  permit  any  such  disorderly  conduct  shall  for  tiie  irst 
offence  forfeit  any  snch  sum,  not  less  than  40s.,  nor  more  than  6i,  as  the  justices  before  whom 
neb  retailer  shall  be  convicted  of  such  offence  shall  adjudge  j  and  for  the  second  snch  offence» 
107  sum  not  less  Uian  5^  nor  more  than  10(." 

Sect  15.  **  That  all  penalties  under  this  act"  (with  an  exception  not  material)  "  shall  and  may 
be  recovered  upon  the  information  of  any  person  whomsoever  before  two  justices  acting  in  pei^ 
•eesions ;  and  that  every  such  penalty  shall  be  prosecuted  and  proceeded  for  within  three  calendar 
months  next  after  the  commission  of  the  offence  in  respect  of  which  such  penalty  shall  be  incurred  • 
sad  every  person  licensed  under  this  act  who  shall  be  convicted,  before  two  justices  so  acting  in 
tad  for  the  division  or  place  in  which  shall  be  situate  the  house  kept  or  theretofore  kept  by  such 
person,  of  any  offence  against  the  tenour  of  the  license  to  him  granted  under  this  act,  or  of  any 
offence  for  which  any  penalty  is  imposed  by  this  act,  shall,  unless  proof  be  adduced  to  the  satis- 
&etion  of  such  justices  that  such  person  had  bewi  theretofore  convicted  before  two  justices  within 
the  space  of  twelve  calendar  months  next  preceding  of  some  offence  against  the  tenour  of  hi4 
license  or  against  this  act,  be  adjudged  by  such  justices  to  be  guilty  of  a  first  offence  against  the 
provisions  of  this  act,  and  to  forfeit  and  pay  any  penalty  by  this  act  imposed  for  such  offence,  or 
If  no  specific  penalQr  be  Imposed  for  such  dfenoe,  then  any  sum  not  exceeding  62.,  together  wit]| 
the  costs  of  the  conviction  ;  and  if  proof  shall  be  adduced  to  the  satisfaction  of  such  justice! 
tbat  snch  person  had  been  previously  convicted  before  two  justices  within  the  space  of  twelve 
"aleudar  months  next  preceding  of  one  such  offence  only,  such  person  shall  be  adjudged  by  suell 
^tices  to  be  guilty  of  a  second  offence  against  the  provisions  of  this  act»  and  to  forfeit  and  pay 
iay  penalty  by  this  act  imposed  for  suoh  offence,  or  if  no  specific  penalty  be  so  imposed,  then  an^f 
fum  not  exceeding  102.,  together  with  the  costs  of  the  conviction." 

Sect  21  gives  power  of  distress  for  reeovery  of  penalties,  "  in  every  case  in  which  under  the 
antbority  of  this  act  any  justices  shall  adjudge  that  any  offender  shall  pay  or  cause  to  be  paid  any 
penaltj,  and  such  offender  shall  refuse  or  neglect,  within  seven  days  after  his  conviction,  to  pay 
sach  penalty,  and  any  costs  which  shall  have  been  duly  assessed  and  ascertained  by  such  justices:* 
and,  if  there  be  not  sufficient  distress,  the  justices  are  authorized  to  commit  **  for  any  term  no4 
ezeeediog  one  calendar  month  if  the  penalty  shall  not  be  above  62.  for  any  term  not  exceeding 
three  calendar  months  if  the  penalty  shall  be  above  52.,  and  shall  not  be  more  than  102.,"  Ac. 

Seel  22  enacts :  **  That  any  jostices  before  whom  any  penalty  shall  be  recovered  under  tha 
proTisioiy  of  this  a«t  shall  award,  if  they  shall  think  fit,  any  portion  of  the  same,  not  in  any  emfi 
exceeding  one  moiety  thereof,  to  the  use  of  the  prosecutor ;  and  the  remainder,  or  in  case  no 
part  of  such  penalty  shall  be  awarded  to  the  prosecutor,  then  the  whole  of  such  penalty,  shall  be 
awarded  to  be  paid  and  shall  be  paid  to  the  treasurer  of  the  county  within  which  9uch  offenee 
■hall  be  eommitted,  to  be  applied  by  the  said  treasurer  towards  defraying  the  expenaes  of  noh 
e(«nty,  and  in  aid  of  the  county  ratea  of  such  county. 

For  sect  25  see  p.  505,  poet 

Some  other  material  enaetmenii  are  luflleiently  noticed  in  the  text 
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Goart,  that  a  farther  statement  of  the  arguments  npon  it  at  the  bar  iB 
unnecessary.  Regina  v.  Toke,  8  A.  k  E.  227,  Regina  t;.  Martin,  2  Q. 
B.  1037,  note  (a),  and  Regina  t;.  Morice,  2  Dowl.  k  L.  952,  were  referred 
to :  and  see  p.  506,  note  (a)  post,  for  other  cases,  cited  in  support  of  the 
rule.)  Secondly,  it  is  objected  that  the  proceeding  for  the  penalty  is  not 
shown  to  have  taken  place  within  three  calendar  months  next  after  the 
commission  of  the  offence.  But  the  conviction  itself  need  not  take  place 
within  the  three  months ;  and  it  does  not  appear  in  the  present  case  that 
the  information  was  not  laid  within  that  time.  There  was  no  necessity 
to  state  in  the  conviction  that  it  was ;  the  form  given  by  sect.  25  of  stat. 
11  G.  4  &  1  W.  4,  c.  64,  p.  505,  post,  does  not  so  specify.  And  the 
offence  is  here  laid  on  a  day  within  three  months  of  the  conviction. 
Thirdly,  it  is  objected  that  the  conviction  alleges  an  offence  against  the 
tenor  of  a  license  granted  to  Wray  under  the  provisions  of  the  ^'  statutes*' 
^'  in  that  case  made,"  &c.,  whereas  the  charge  here  was  of  an  offence  againsi 
a  license  under  stat.  11  G.  4  &  1  W.  4,  c.  64 :  and,  further,  that  the  con- 
viction does  not  specify  the  statutes  (if  more  than  one)  under  which  the 
license  was  held ;  whereas  it  might  have  been  an  alehouse  keeper's  and 
*AQsr\  ^^^^u^Uer's  license,  or  a  license  under  the  excise  acts.     *[Cols- 

^  RiDGB,  J.  It  is  objected  that  under  different  classes  of  acts  dif- 
ferent penalties  might  be  incurred.]  The  conviction  specifies  a  license 
to  sell  beer  to  be  drunk  and  consumed  on  the  premises  of  Wray ;  that  is 
clearly  a  license  under  stat.  11  G.  4  &  1  W.  4,  c.  64 ;  and  this  statute 
takes  effect  jointly  with  the  subsequent  acts,  4  &  5  W.  4,  c.  85(a)  and 
8  &  4  Vict.  c.  61  ;{b)  therefore  the  word  ^^  statutes"  is  rightly  used  in 
the  plural,  and  the  conviction  is  particular  enough,  as  to  the  class  of 
statutes  under  which  it  takes  place.  The  objection  now  answered  applies 
also  to  the  warrant,  but  fails  if  the  preceding  argument  be  well  founded. 
Fourthly,  it  is  said  that  the  offence  itself  is  imperfectly  described  by  the 
words  ^^  permit  drunkenness  and  other  disorderly  conduct  in  the  house," 
&c.,  ^^  against  the  tenor  of  such  license :"  for  that  the  names  of  the  per- 
sons permitted  to  misbehave  ought  to  have  been  stated :  Also,  as  to  the 
description  of  the  offence,  that  if  the  words  ^^  against  the  tenor  of  such 
license"  are  material  the  license  ought  to  have  been  set  out.  And  further 
(which  forms  the  Fifth  objection),  that  *'  drunkenness  and  other  disorderly 
conduct"  implies  more  than  one  kind  of  offence,  and  is  therefore  a  double 
charge;  and,  again,  the  branch  of  it  imputing  disorderly. conduct  is  too 
general.  But  the  person  charged  is  he  who  permits  the  misconduct ;  the 
names  of  those  who  practise  it  are  not  material  and  may  well  be  unknown. 
As  to  setting  out  the  license,  Newman  v.  The  Earl  of  Hardwicke^  A.  k 
E.  124,  wab  cited  in  moving  for  the  rule.  But  there  it  depended  entirely 
upon  the  order  of  justices  which  was  not  set  out  whether  the  act  imputed 
•J.QQ1  ^*®  ^'  ^^  "°*  unlawful.     *And  the  form  in  stat.  11  G.  4  &  1  W. 

-■   4,  c.  64,  s.  25,  does  not  require  the  license  to  be  set  out.    As  to 

(a)  8eo  MCt  11.  ib)  See  sect  21. 
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daphcitj,  the  words  ^Mrunkenness  and"  (not  ^^or")  "other  disorderly 
coDdnct"  imply  only  that  the  parties  were  disorderly  hy  being  drunken. 
The  case,  therefore,  is  not  like  Newman  v.  Bendyshe,  10  A.  &  E.  11, 
where  a  publican  was  convicted,  under  this  act,  of  keeping  open  his 
house  at  an  unlawful  time,  and  selling  beer,  and  suffering  it  to  be  drunk, 
in  the  house  and  at  that  time,  and  the  conviction  was  held  bad  because 
these  were  offences  of  which  he  might  have  been  distinctly  convicted. 
Rex  V.  Salomons,  1  T.  B.  249,  was  a  case  of  the  same  class :  and  many 
other  decisions  on  the  subject  are  collected  in  Begina  v.  Bowen,  1  Gar. 
k  Kir.  501.     Here,  as  was  argued  in  Newman  v.  Bendyshe,  "  one  act 
tnd  one  offence,"  only,  are  laid,  and  only  a  single  penalty  is  or  ceuld  be 
imposed.     As  in  Crepps  v.  Durden,  2  Cowp.  640,  where  the  plaintiff  was 
convicted  of  "  exercising"  "  worldly  labour"  "of  his  ordinary  calling"  on 
the  Lord's  day,  the  offence  described  is  single,  though  made  up  of  several 
minor  acts.     [Lord  Dekman,  G.  J.   The  decision  there  turned  upon  the 
words  in  which  a  malum  prohibitum  was  described  in  the  penal  enact- 
ment.   But,  if  a  publican  were  convicted,  under  the  statute  now  in  ques- 
tion, of  permitting  drunkenness  at  eleven  in  the  morning,  that  would  not 
prevent  his  being  convicted  of  permitting  it  at  eleven  at  night.]  Sixthly, 
it  is  objected  that  the  conviction  adjudges  this  to  be  Wray's  "  second 
offence  against  the  provisions  of  the  aforesaid  statutes  to  permit  the 
general  sale  of  beer  and  cider  by  retail  in  England,"  but  does  not  show 
it  to  be  a  second  offence  ejusdem  generis  with  the  first,  which  is  required 
*by  the  words  "such  offence"  in  the  penal  clause,  sect.  18,  of  p^^^/^^ 
Stat.  11  G.  4  &  1  W.  4,  c.  64 ;  and  that,  consistently  with  the  L  ^^^ 
words  here  used,  the  first  offence  may  have  been  one  committed,  for 
instance,  against  stat.  4  &  5  W.  4,  c.  85,  and  even  by  a  person  not 
having  a  license  at  the  time.     But  the  meaning  of  the  words  "  second 
offence"  and  "such  offence"  is  ascertained  by  sect.  15  of  stat.  11  G.  4 
&  1  W.  4,  c.  64,  too  clearly  to  admit  of  this  suggestion.     Seventhly,  it  is 
urged  that  the  award  of  the  penalty  is  imperfect,  because  the  conviction 
adjudges  that  Wray  has  forfeited  lOZ.  and  orders  the  said  penalty  of  102. 
to  be  paid  in  moieties  to  persons  specified,  after  deducting  costs,  but  the 
costs  are  not  ascertained,  and  therefore  it  remains  uncertain  what  penalty 
is  imposed ;  whereas  the  act,  sect.  13,  making  it  discretionary  to  inflict  a 
penalty  not  less  than  lOZ.  nor  above  5Z.,  renders  it  necessary  that  the 
justices  should  ascertain  the  amount.     But  the  party  knows  from  the 
conviction  that  he  may  discharge  himself  by  paying  10/. :  when  that  is 
paid,  the  justices  may  settle  the  amount  to  be  paid  over  as  costc ;  for 
this  statute,  in  sect.  13,  does  not,  as  some  acts  do,  require  the  justices  to 
convict  the  offender  in  a  penalty  with  costs.     In  sect.  15  penalti^ss  are 
given  of  51.  and  lOZ.,  'together  with  the  costs  of  the  conviction;"  but 
those  are  for  cases  where  no  specific  penalty  is  imposed  by  the  act :  here 
the  penalty  is  one  specifically  imposed  by  sect.  13.     The  justices  may 
convict  in  that  penalty  merely,  and  afterwards  award  costs  out  of  it. 
VOL.  XII.— 87  2  B 
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SawkinSj  contri.     (The  argument  on  the  first  objection  is  omitted; 
see  p.  497,  antd.)     Secondly,  it  is  a  fatal  defect  that  the  prosecution 
does  not  appear  by  express  averment  to  have  taken  place  within  three 
^      _  calendar  months  of  the  offence.     The  date  assigned  to  the  *of- 
-■  fence,  ^^on  the  28th  day  of  September,"  cannot  assist;  for  the 
day  laid  in  a  conviction  is  immaterial,  and  does  not  bind  to  any  proof; 
Rex  V.  Chandler,  1  Salk.  378.     The  form  of  conviction  in  sect.  25  of 
Stat.  11  G.  4  &  1  W.  4,  c.  64,  says,  ^'  here  state  the  offence,  and  the 
time  and  place  when  committed."     That  requires  statement  of  a  time 
properly  averred  to  be  within  the  three  months.     [Erle,  J.    The  Umita- 
tion  of  time  is  in  a  clause  subsequent  to  the  penal  section,  and  would  he 
matter  of  defence.]     The  third  objection  is  not  answered.     The  mention 
of  selling  for  consumption  '^in  and  upon  the  dwelling-house  and  pre- 
mises" does  not  conclusively  bring  the  case  under  any  particular  statute  cnr 
set  of  statutes :  beer  might  have  been  sold  in  that  manner  by  license,  for 
example,  under  stat.  9  G.  4,  c.  61.     [Patteson,  J.    The  conviction  does 
refer  to  the  statutes  ^^  to  permit  the  general  sale  of  beer  and  cyder  by 
retail  in  England."]     Only  in  the  recital  as  to  the  forfeiture.    If  t 
party  be  liable  to  conviction  under  two  different  statutes,  he  still  ought 
to  be  distinctly  informed  which  of  the  two  is  proceeded  upon ;  Bex  v. 
Pereira,  2  A.  &  E.  375,  380.     [Erle,  J.     Since  stat.  4  &  5  W.  4,  c.  85, 
all  persons  authorized  to  sell  beer  to  be  consumed  on  the  premises  most 
be  licensed  according  to  that  act;  an  altered  form  of  license  is  given; 
and,  by  sect.  11,  ^*  all  the  powers,  regulations,  proceedings,  forms,  penal- 
ties, forfeitures,  and  provisions  contained  in"  stat.  11  G.  4  &  1  W.  4,  c. 
64,  ^^  with  reference  to  persons  licensed  under  the  said  act,  and  to  the 
offences  committed  by  such  persons  against  the  said  act,  or  against  the 
tenor  of  any  license  granted  under  the  said  act"  ^^  shall  (except  where 
^^^    they  are  altered  by  this  act  or  *are  repugnant  thereto)  be  deemed 
-1  and  taken  to  be  applicable  to  all  persons  licensed  under  this  act, 
and  to  all  offences  committed  by  such  persons  of  the  same  description  as 
Aie  offences  committed  in  the  said  act,"  ^'as  fully  and  effectually  as  u 
ill  the  said  powers,"  &c.,  ^^had  been  repeated  and  re-enacted  in  thisiflf 
with  reference  to  persons  licensed  under  this  act,"  &c.]     Fourthly  aoj 
fifthly,  as  to  the  statement  of  the  offence.     The  names  of  the  persons 
permitted  to  misbehave  should  have  been  set  out.     A  like  particularity 
was  insisted  upon  in  Rex  t;.  Dove,  8  B.  &  Aid.  596.     The  words  "  other 
disorderly  conduct"  are  too  general.     If  they  are  meant  to  impute  an 
offence  (and  it  is  impossible  to  say  that  the  justices,  in  convicting,  did 
not  give  them  that  effect),  the  offence  should  have  been  distinctly  speci- 
fied ;  Rex  V.  Chapman,  Sayer's  Rep.  203.     [Coleridge,  J.     There  the 
•c^harge  was  of  robbing  an  orchard,  and  the  justices  had  jurisdiction  bj 
statute  over  such  offence  "not  being  felony."     This  Court  held  that  it 
"was  not  sufficient  to  use  the  words  "  not  being  felony"  in  the  convictioo, 
but  that  facts  ought  to  have  been  set  out  from  which  the  Court  coold 
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judge  whether  the  act  was  felony  or  not.]    Rex  v.  Sparling,  1  Stra.  497, 
shows  that  in  a  conviction  the  act  must  be  particularly  described,  where 
its  legal  character  is  to  be  tried ;  and  the  principle  on  which  that  rule 
tnrns  is  exemplified  also  in  Golborne  v.  Stockdale,  1  Stra.  493,  49$. 
Farther,  it  was  material,  to  fix  the  nature  of  the  ofience  and  show  the 
class  of  statutes  under  which  it  arose,  that  the  tenor  of  the  license  should 
hare  been  specified.     Again,  the  allegation  of  "  drunkenness  and  other 
disorderly  conduct"  makes  the  conviction  bad  for  duplicity.     In  New- 
man V.  *Bendyshe,  10  A.  k  E.  11,  it  might  have  been  that  only  p^c/v© 
one  offence  was  contemplated ;  but  the  Court  would  not  make  that  '- 
mference.     Sixthly.     No  sufficient  answer  is  given  to  the  objection  that, 
bj  sect.  13  of  Stat.  11  G.  4  &  1  W.  4,  c.  64,  the  second  ofience  must  be 
"such"  an  ofience  as  the  first.     Ofiences  against  the  statutes  relating  to 
the  sale  of  beer  may  be  committed  by  persons  not  having  yet  obtained  a 
Ucense,  or  who  never  do  obtain  one :  and  a  second  offence,  if  one  of  these 
were  the  first,  would  not  be  within  sect.  13;  for  the  word  ^^such"  there 
can  apply  only  to  the  offences  already  mentioned  in  the  same  clause. 
Seventhly,  it  ought  to  have  been  shown  expressly  whether  this  was  a 
conviction  in  a  mere  penalty,  under  sect.  13,  or  a  penalty  with  costs, 
nnder  sect.  15 :  and  this  proves  the  importance  of  making  it  clear  by  the 
conviction,  whether  or  not  the  offence  is  a  ^'  second  such  offence"  as  sect. 
13  contemplates.     In  effect,  however,  the  justices  must  be  taken  to  have 
inflicted  a  forfeiture  composed  partly  of  penalty  and  partly  of  costs. 
Then  the  amount  of  each  ought  to  have  been  specified.     The  party  lia- 
ble ought  to  know,  without  further  reference  to  the  justices,  what  sums 
he  has  to  pay,  and  to  whom,  for  the  purpose  of  discharging  himself  with- 
in the  seven  days  after  which,  by  sect.  21,  a  distress  may  issue  if  the 
penalty  and  costs  are  not  paid.     Where  the  appropriation  of  a  penalty 
is  matter  of  discretionary  appointment,  the  adjudication  should  be  pre- 
cise ;  Rex  tr.  Scale,  8  East,  568 ;  so  as  to  the  amount  of  expenses ;  Bex 
V,  Payne,  4  Dowl.  &  R.  72<     Even  if  the  justices  could  have  taken  upon 
themselves  the  distribution  without  specifying  how  it  would  be  made,  the 
^amount  of  costs  ought  to  have  been  ascertained  at  the  time  of   j-^^-^v^ 
convicting ;  Sellwood  v.  Mount,  1  Q.  B.  726 ;  Bex  v.  Symonds,  1  L 
East,  189.     But  Chaddock  v.  Wilbraham,  5  Com.  B.  645,  shows  that  the 
want  of  due  precision  in  ascertaining  and  apportioning  the  forfeiture  is 
an  objection  not  cured  by  suggesting  that  a  magistrate  or  officer  receiv- 
ing the  penalty  will  distribute  it  rightly  afterwards.(a) 

The  warrant,  like  the  conviction,  is  bad  for  not  properly  showing  the 
statutes  under  which  the  ofience  is  supposed  to  have  taken  place.  It  js 
also  incorrect  in  ordering  the  sum  levied  to  be  paid  to  the  justices.  It 
should  haTe  directed  payment  to  be  made  at  once  as  awarded  by  the  con^ 
viction.  Our.  adv.  wJt. 

{n\  li  wftfl  alto  fUtfld  M  an  objection,  in  moTing  for  the  rule,  that  the  conTiction  was  not  d& 
t«rebiBeiit ;  bat  this  waa  not  pressed  on  the  present  argument.   See  Charter  e.  Oraeme,  HU.  T 
i^mnmrj  30th),  184»:  post.  ' 
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Lord  Denmak,  G.  J.,  in  the  vacation  after  this  term  (July  12th)|  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  taking  goods  under  a  warrant  of 
distress  to  levy  a  penalty  on  a  conviction ;  and  a  rule  for  entering  a  yer 
diet  for  the  plaintiff  was  obtained  on  the  ground  that  the  conviction  was 
void. 

The  first  objection  was  that  the  conviction  did  not  state  that  the  magis- 
trates were  of  the  division  in  which  the  house  of  Wray  was  situate.  The 
statement  as  to  this  was  that  John  Wray,  of,  &c.,  was  duly  convicted 
before  us,  two  justices  in  and  for  the  said  county,  acting  in  petty  sessions 
HiCQiry  in  and  for  the  division  of  '^'Ashford  in  the  said  county,  for  that  he 
-*  permitted,  in  a  house  in  the  parish  of  Ashford,  &c.  And  it  was 
contended  that  the  parish  of  Ashford  was  not  shown  to  be  in  the  dimon 
of  Ashford.  There  are  two  answers  to  this  objection.  First,  the  conric- 
tion  in  the  present  form  is  given  by  the  statutes. 

By  Stat.  11  G.  4  &  1  W.  4,  c.  64,  s.  25,  it  is  enacted,  "  That  a  con- 
viction in  the  form  or  to  the  effect  following,  mutatis  mutandis,  as  the 
case  may  be,  shall  be  good  and  effectual"  *' without  stating  the  case  or 
the  facts  or  evidence  in  any  more  particular  manner ;  (that  is  to  say) 

{"  Be  it  remembered.  That  on,"  &c.,  "  A.  B.  of was 
duly  convicted  before  us,  G.  D.  and  E.  F.,  two  of  His  Majesty's 

justices  of  the  peace  in  petty  sessions  for  the of ^ 

For  that,"  &c.(a) 

By  Stat.  4  &  5  W.  4,  c.  85,  this  act  was  amended ;  and  a  power  of 
licensing  premises  for  retailing  beer,  either  to  be  drunk  on  the  premises 
or  not,  was  created.  And,  by  sect.  11,  all  powers  and  forms  in  the  for- 
mer act  with  reference  to  persons  licensed  under  that  act  shall  be  deemed 
to  be  applicable  to  all  persons  licensed  under  it,  and  to  all  offences  com- 
nutted  by  such  persons  of  the  same  description  as  the  offences  mentioned 
in  the  former  act.  Wray  was  licensed  under  the  later  act ;  but  the  con- 
»^061  ^^^^^^^  ^^  ^^^  ^*^"°  given  by  the  former  *act  is  legal.  The  obje^ 
tion  assumes  that  the  petty  sessions  must  be  stated  to  be  for  the 
division  in  which  the  house  was  situated.  The  form  requires  merely  the 
name  of  the  division  for  which  the  petty  sessions  are  held ;  and  the  con- 
viction, as  to  this,  is  in  that  form.  Secondly :  If  it  was  necessary  that 
the  house  of  Wray  should  appear  to  be  in  the  division  of  Ashford,  it  does 
BO  appear.  The  conviction  speaks  of  the  ^^  parish"  of  Ashford  and  the 
"division"  of  Ashford:  the  meaning  of  the  word  "division,"  in  respect 
of  justices'  jurisdiction,  would  make  it  probable  that  it  was  named  after 
■ome  known  place  therein ;  and  it  is  also  probable  that,  when  Ashford 

(a)  The  form  g>e8  on  :  "  [Here  etate  the  offence,  and  the  time  and  place  wk%\  eommitted,]  whnt- 
bj  the  said  A.  B.  hai  forfeited  the  aum  of  ,  this  being  adjudged  to  be  the  fint  [or  second, «r 

third]  offence  [at  the  eate  ehall  happen  to  he],  against  the  proTisions  of  an  act  to  permit  the  fooe- 
fal  sale  of  beer  and  cider  hj  retail  in  England,  besides  the  costs  of  this  eonviotion,  which  we  tbt 
Mtd  justices  do  hereby  aaseas  at  the  sum  of  ,  pursoant  to  the  statute  in  anch  case  mtM 

and  provided.    QiTon/'  Ao. 
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is  mentioned  in  this  conyictioBy  it  is  the  same  Ashford,  though  a  pariah 
and  a  division  are  denoted  hy  it.  The  ordinary  use  of  language  would 
lead  to  the  inference  that  the  parish  was  in  the  diyi8ion.(a)  The  proba- 
bility of  this  inference  is  confirmed  by  stat.  9  G.  4,  c.  43,  making  pro- 
Tision  for  diyisions  of  counties.  Sect.  7  directs  the  justices  to  affix  or 
continue  to  each  division  ^'  the  name  of  some  principal  and  convenient 
parish,  township,  or  place  within  the  same.''  Where  the  act  has  been 
applied,  the  parish  giving  the  name  to  a  division  would  be  in  that  division. 

It  does  not  appear  whether  this  act  has  been  brought  into  operation  in 
Kent:  but,  even  if  not,  the  statute  recognises  the  probability  that  the 
Dame  of  a  division  will  be  the  name  of  a  parish,  and  that  such  parish 
will  be  within  the  division,  as  convenience  obviously  requires.  In  Regina 
9.  Martin,  2  Q.  B.  1087,  note  (a),  the  names  of  the  division  and  '^'of  r^e^^ 
the  parish  were  different.  So  also  in  Regina  i;.  Morice,  2  Dowl.  '- 
k  L.  952,  the  parish  was  Bygrave  and  the  division  Odsey ;  and  the  judg<» 
ment  was  expressed  to  be,  because  it  is  not  expressly  stated,  nor  is  it  to 
be  inferred  from  anything  which  is  stated,  that  Bygrave  is  in  the  division 
of  Odsey.     On  these  grounds  we  think  that  the  first  objection  fails. 

It  was,  secondly,  objected  that  it  does  not  appear  that  the  prosecution 
was  within  three  months  after  the  offence.  The  answer  is,  first,  that  this 
limitation,  being  entirely  distinct  from  the  enactment  creating  the  offence, 
is  matter  of  defence  and  need  not  be  noticed  in  the  conviction.  And, 
secondly,  that  the  form  given  by  the  statute  dispenses  with  the  mention 
of  it,  had  it  otherwise  been  necessary. 

Thirdly.  It  was  objected  that  the  offence  was  stated  to  be  contrary 
to  the  form  of  the  '^  statutes"  instead  of  the  "  statute."  But  this  objec- 
tion is  unfounded ;  the  conviction  is  by  the  joint  operation  of  the  two 
statutes  above  referred  to. 

Fourthly.  It  was  objected  that  a  conviction  for  permitting  ^^  drunk- 
enness and  other  disorderly  conduct"  was  too  vague,  because  it  did  not 
specify  the  names  of  the  drunkards,  or  state  that  they  were  unknown ; 
and  so  the  party  might  not  be  able  to  prepare  for  his  defence,  or  show 
that  he  had  been  before  convicted.  But  it  appears  to  us  that  the  names 
of  the  drunkards  would  be  often  unknown  where  the  house  was  closed  or 
the  inmates  were  strangers  to  the  informers,  and  that  the  requirement  of 
the  names  would  lead  to  no  good  purpose.  The  statement  of  them  in  the 
conviction  is  ^irrelevant  to  preparing  for  the  defence  at  the  trial,  r^ccAo 
which  is  then  over :  and,  even  if  required  in  the  conviction,  they  *- 
would  not  be  required  in  the  summons :  and,  if  the  party  wished  to  pre- 
pare for  his  defence,  he  would  have  to  apply  for  an  adjournment  of  the 
hearing.  And  the  statement  of  them  would  not  be  wanted  to  show  that 
he  had  been  before  convicted ;  for,  if  he  can  incur  two  penalties  in  the 

(a)  Against  tbis  MsnmptioD,  Hatektn§,  in  sapport  of  the  rule,  cited  Rex  r.  Haiell,  13  East,  130  • 
Rex  V.  Chandler,  14  East^  207 ;  Regina  v.  SL  Margaret,  Westminster,  7  Q.  B.  569 ;  Thome  v 
/aekson,  3  Com.  B.  601 ;  and  Regina  «.  Shipston  upon  Stour,  6  Q.  B.  119. 

2b2 
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same  day  for  each  permission,  about  which  we  give  no  opinion,  it  is  clear 
that  the  same  persons  may  be  the  drunkards  on  both  occasions,  and  8o 
their  names  would  not  prove  the  identity  of  the  offence. 

It  was  also  objected  under  this  head  that  the  charge  of  permitting 
drunkenness  and  other  disorderly  conduct  was  double,  and  that  the  charge 
should  have  been  limited  to  one.     But  the  answer  is  that  the  charge  is 
of  permission,  which  may  at  one  and  the  same  time  be  both  of  drunken- 
ness and  of  disorderly  conduct.     Where  the  charge  was  of  an  endeavonr 
to  incite  to  mutiny  and  other  treasonous  practices,  the  Judges  expressed 
an  opinion  that  the  charge  was  not  double,  as  the  same  endeavour  to 
incite  might  be  to  both  offences ;  Rex  v.  Fuller,  1  B.  &  P.  180 :  and  so 
an  indictment  for  defacing,  injuring,  and  destroying  a  register  was  held 
not  double,  though  each  act  was  a  distinct  offence ;  Regina  v.  Bowen,  1 
Car.  k  Kir.  501.     And  the  further  answer  is  that  the  statute  sanctions, 
if  it  does  not  require,  the  charge  to  comprise  disorderly  conduct  as  well 
as  drunkenness.     Stat.  11  6.  4  &  1  W.  4,  c.  64,  s.  18,  enacts  that  the 
person  permitting  persons  to  be  guilty  of  drunkenness  or  disorderly 
conduct  shall  forfeit  the  sums  after  specified:    it  then  declares  any 
*f^(\Qi  *^^^^^^  of  the  conditions  of  the  license  to  be  disorderly  oondact, 
-^  and  then  specifies  that  any  person  who  shall  permit  such  dmr- 
derly  conduct  shall  forfeit  for  the  first  offence  so  much.     The  penalty  is 
attached  to  disorderly  conduct  only :  and  it  is  not  difiicult  to  understand 
that  the  penalty  was  intended  to  attach  to  drunkenness  that  would  be 
accompanied  with  disorderly  conduct,  and  so  be  capable  of  definite  proof 
and  be  evidence  of  an  intentional  permission.     The  condition  of  the 
license  is  not  to  permit  '^  drunkenness"  or  *' otA^r  disorderly  conduct ;" 
and  this  conviction  is  also  for  transgressing  the  condition  of  the  license 
in  this  respect.     The  effect  of  the  license  and  of  the  statute  is  precisely 
the  same  j  and  the  question  is  not  altered  by  reason  thereof.    Also,  as 
the  license  is  embodied  in  the  statute,  there  is  no  necessity  for  setting  it 
out :  also  the  form  given  would  dispense  with  it  if  it  had  been  otherwise 
necessary. 

It  was  lastly  objected  that  the  award  of  the  division  of  the  penalty 
was  void,  because  it  gave  costs  circuitously,  but  left  them  unsettled,  and 
so  rendered  the  payment  to  the  parties  named  almost  impossible.  The 
aniwcr  is,  that  the  conviction  does  not  adjudge  that  the  defendant  should 
pay  costs,  but  only  the  penalty :  indeed  the  statute  11  G.  4  &  1  W.  4, 
c.  64,  is  so  worded  that  the  magistrates  did  wisely  in  not  adjudging  that 
the  defendant  should  pay  costs,  and  omitting  the  costs  of  conviction  from 
the  statutory  form  ;  for,  by  sect.  15,  if  the  conviction  is  of  any  offence 
for  which  a  penalty  is  imposed  by  the  act,  the  defendant  should  be 
adjudged  to  pay  such  penalty,  or,  if  no  specific  penalty  is  imposed,  then 
to  pay  the  sum  mentioned,  together  with  the  costs  of  suit  For  the 
offence  in  question  a  penalty  was  specified  in  sect.  13 ;  and  the  c-onstruc 
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tion  of  sect.  15  *  which  first  occurs  to  the  mind  is,  that  the  power  r^cc-in 
of  adding  the  costs  to  the  penalty  does  not  apply  when  the  pen-   ^ 
alty  is  specified.     Sect.  15  directs  the  penalty  to  be  paid  simply.     The 
form  of  conviction  given  in  the  statute  expresses  that  the  defendant  had 
forfeited  the  penalty,  without  saying  to  whom.     Under  stat.  18  G.  3,  c. 
19,  and  41  6.  3,  c.  85,  U.  K.,  this  penalty  would  be  payable  to  the  jus- 
tices ;  and,  by  stat.  11  6.  4  &;  1  W.  4,  c.  64,  s.  22,  the  justices  have 
power  to  award  portions  of  the  penalty  that  has  been  '^recovered."    This 
award  the  justices  have  here  added  to  the  form  of  the  conviction  given 
by  the  statute :  and,  as  it  relates  to  the  disposal  of  the  fine  after  it  haa 
been  paid  by  the  defendant,  it  afibrds  no  ground  of  complaint  for  him. 
Sy  stat.  18  6.  3,  c.  19,(a)  the  justices,  in  so  disposing  of  the  fine,  might 
award  costs  to  the  prosecutor,  to  be  deducted  out  of  the  fine,  provided 
they  do  not  exceed  one  fifth.     This  power  has  been  informally  exercised  ; 
bat  it  matters  not  to  the  defendant. 

As  all  the  objections  to  the  conviction  fail,  the  rule  for  entering  a  ver- 
dict for  the  plaintiflf  is  discharged.  Rule  discharged. 

(a)  Seetfl.  1,  2. 


*SIMPSON  V.  ROBINSON.    June  8.  [♦Sll 

Id  m  action  for  words,  eonstitatlng,  primft  facie,  a  priTileged  eommnnieation,  defendant's  con- 
duct tiler  speaking  the  words  (as,  that  he  pleaded  their  tmth  in  Justification,  and  gave  ne 
evidence  at  the  trial  in  support  of  such  plea»  and  that  he  refused  to  admit  their  falsehood, 
although  plaintiff  offered,  if  defendant  would  so  admit,  to  accept  an  apology  and  nominal 
damages)  may  be  left  to  the  jury  as  evidence  of  express  malice. 

Sq  may  the  fact  that  after  the  speaking  of  the  words,  plaintiff,  in  a  Judicial  proceeding,  and  in 
defendant's  presence,  gave  CTidenoe,  imputing  fraud  to  defendant  in  a  transaction  between 
them  antecedent  to  the  speaking  of  the  words. 

Casb  for  defamatory  words.  Pleas,  among  others :  Not  guilty ;  issue 
thereon.  Justification  alleging  the  truth  of  the  words ;  replication  de 
injurid  ;  issue  thereon. 

On  the  trial  before  Erle,  J.,  at  the  London  sittings  after  last  Easter 
term,  a  verdict  was  found  for  the  plaintiiT. 

O'Matteffj  on  a  former  day  in  this  term,(a)  moved  for  a  new  trial.  The 
facts  of  the  case  and  the  grounds  of  motion  are  fully  detailed  in  the 
judgment  of  the  Court.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

This  was  a  motion  for  a  rule  to  set  aside  a  verdict  for  the  plaintiff,  and 
for  a  new  trial,  for  the  reception  of  improper  evidence,  and  misdirection. 
The  action  was  for  slanderous  words,  which  were  prim&  facie  privileged ; 
and  so  a  necessity  arose  for  proving  what  is  called  express  malice.  This 
the  plaintiff  sought  to  do  by  a  former  dispute  between  him  and  the 

'a)  May  30th.   Before  Lord  Divmaji,  C.  J.,  Pattkbov,  Colbudab  and  Eblb,  Jb. 
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d«»fendant  respecting  a  claim  of  '207. ;  and,  as  evidence  of  that  dispute, 
he  proved  an  examination  of  himself  before  the  Commissioner  in  insol* 
^  _  vency  in  the  presence  *of  the  defendant,  and  upon  the  defendant's 
"^  application  to  have  this  claim  struck  out  of  the  schedule.  The 
examination  was  after  the  time  of  the  slander ;  but  the  plaintiff  therein 
stated  that  before  that  time  the  money  had  been  received  by  the  defend* 
ant,(a)  and  that  the  defendant  had  upon  repeated  applications  for  it 
untruly  pretended  that  he  had  paid  it  over.  The  defendant  was  fully  at 
liberty  to  answer  this,  and  was  called  on  to  do  so,  but  he  had  declined  to 
be  examined,  alleging  that  he  was  apprehensive  that  the  plaintiff's  attor* 
ney  was  likely  to  take  an  unfair  advantage  of  him  for  other  purposes. 

That  evidence  was  said  to  be  inadmissible,  on  the  authority  of  a  cue 
of  Melon  v,  Andrews,  Moo.  &  M.  336,  in  which  Pabkb,  B.,  declined  to 
receive  against  a  party  proof  of  evidence  given  in  his  presence  by  a 
witness  a^d  not  denied  by  him.  That  learned  Judge  thought  it  safer  and 
better  not  to  lay  before  the  jury  the  defendant's  conduct  in  not  denying 
in  a  court  of  justice  what  a  witness  swore  to  the  prejudice  of  a  party 
present,  although  that  party  had  the  opportunity  of  cross-examining  the 
witness,  of  which  he  did  not  avail  himself.  We  do  not  understand  that 
case  as  deciding  that  under  no  circumstances  can  such  evidence  be  ad- 
mitted ;  though  the  learned  Judge  thought  it  in  that  case  safer  and  better 
to  exclude  it,  and  the  plaintiff's  counsel  acquiesced :  for  cases  might 
certainly  be  conceived  in  which  a  party  by  not  denying  a  charge  so  made 
might  possibly  afford  strong  proof  that  the  imputation  was  just.     But  the 

'^'^l  ^1  *^^^^  ^^®^  ^^^  ^PP^7*  ^^^  object  of  the  evidence  in  this  case  was 
•^  not  to  deduce  the  truth  of  the  plaintiff's  statement  from  the  defend- 
ant's not  denying  it,  but  to  make  it  probable  that  the  plaintiff  had  given 
such  provocation,  by  former  disputes,  as  might  naturally  be  expected  to 
excite  the  defendant's  ill  will  towards  him.  For  this  purpose  anything 
that  showed  that  the  plaintiff  and  defendant  lived  on  bad  terms  may  bear 
upon  the  issue  of  malice :  and  on  this  particular  imputation  the  learned 
Judge  was  well  warranted  in  asking  the  jury  whether  they  inferred  malice 
from  it,  and  observing  that  such  an  attack  on  the  character  of  an  honest 
man,  or  one  who  wished  to  be  thought  honest,  might  possibly  leave  feel- 
ings of  resentment  in  his  mind. 

Another  part  of  the  direction  was  said  to  be  wrong.  The  plaintiff  had 
expressed  in  Court  his  willingness  to  accept  an  apology  and  nominal 
damages,  the  defendant  not  persisting  in  a  justification  of  the  truth  which 
he  had  pleaded ;  this  the  defendant  refused ;  and,  though  he  offered  no 
evidence  in  support  of  the  justification,  he  never  withdrew  the  charge. 
On  this  the  learned  Judge  remarked,  with  reference  to  the  question  of 
malice,  that  the  whole  of  the  defendant's  conduct  might  be  considered  by  the 
juxy,  and  that  acts  although  subsequent  might  indicate  the  existence  of 

(a)  The  plaintiff  enUred  201.  in  his  aohedule,  as  a  deht  due  to  him  (torn  the  defendant  foe 
umtj  reoeiTed  by  defendant  on  plaintiff's  aooonnt  and  not  paid  OTer. 
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motireB  at  a  former  time :  and,  with  reference  to  the  question  of  damages, 
he  remarked  that  the  jury  should  consider  the  nature  of  the  imputatioUi 
how  it  had  been  made,  and  how  it  had  been  persisted  in  down  to  the  time 
of  the  verdict,  and  they  should  calmly  consider  what  damages  would 
reinstate  the  plaintiff's  character. 

We  see  no  objection  to  this  direction.  The  defendant's  conduct  in 
patting  a  justification  on  the  record  '''which  he  does  not  attempt  r^cc-i 4 
to  prove,  and  will  not  abandon,  may  be  taken  into  consideration 
as  proving  malice  and  aggravating  the  injury.  And,  if  the  defendant's 
conduct  in  that  respect  may  at  all  affect  the  verdict,  every  other  part  of 
his  conduct  showing  the  same  disposition  may  equally  be  laid  before  the 
jory :  refusing  to  make  reparation  for  unjustifiable  slander  may  have  that 
effect :  and  the  malice  proved  to  exist  at  the  time  of  the  trial,  but  con- 
nected with  the  subject-matter  of  it,  may  well  be  believed  to  have  existed 
at  the  time  of  speaking  the  words. 

My  brother  Rolfb  lately  observed  at  Nisi  Prius  on  the  plea  of  justi- 
fication ;  and  the  Court  of  Exchequer  (a)  approved  of  his  referring  to  it. 
I  have  seen  him ;  and  he  thinks  that  he  only  made  the  remark  to  meet 
the  defendant's  argument  in  that  case,  that  the  words  were  hastily  spoken. 
But  the  subsequent  justification  has  no  bearing  even  on  that  speaking 
except  as  inferring  malice  at  that  earlier  time ;  and  any  conduct  of  the 
defendant  at  a  subsequent  time  leading  to  the  same  inference  must  stand 
on  the  same  footing.  Rule  refused.(6) 

(a)  See  Warwick  v.  Fonlkes,  12  M.  A  W.  fiOT. 
(&)  Bee  Wilson  v.  Robinson,  7  Q.  B.  68. 

Reported  hj  H.  Davison,  Esq. 


*The  QUEEN  v.  SARAH  CHORLET  and  Another.    June  13.   [*516 

Where,  on  the  trial  of  an  indictment  for  driving  a  carriage  along,  and  thereby  obstructing,  a 
public  footway  through  a  narrow  lane,  the  question  was,  whether  the  defendant's  private  right 
of  carriage  away,  preceding  the  pnblio  user,  and  inconsistent  therewith,  had  been  released  or 
abandoned,  and  the  jury  were  directed  thai  no  intermption  by  the  public  for  a  less  period  than 
twenty  years  could  destroy  the  private  right,  a  new  trial,  for  misdirection,  was  granted,  after 
Terdiot  for  the  defendant. 

In  such  a  case  (no  actual  intermption  for  twenty  years  being  proved),  it  is  not  so  much  the  dura- 
tion of  the  eesser  to  use  the  private  easement*  as  the  nature  of  the  act  done  by  the  grantee  of 
such  easement,  or  of  the  adverse  act  acquiesced  in  by  him,  and  the  intention  in  him  which 
either  the  one  or  the  other  indicates,  that  is  material  for  the  consideration  of  the  jury. 

Indictment  for  obstructing  a  public  footway  by  driving  horses  and 
carts  along  it.     Plea :  Not  Guilty.     Issues  thereon. 

The  case  was  tried  before  Platt,  B.,  at  the  Somersetshire  summer 
assizes,  1846,  when  a  verdict  was  found  for  the  defendants. 

Kingldkej  Serjt.,  in  Michaelmas  term  1846,  obtained  a  rule  nisi  to  stay 
the  judgment  until  the  further  order  of  the  Court,  in  order  that  a  fresh 
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indictment  might  be  preferred.(a)  (The  facts  of  the  case,  and  the  diree- 
tion  of  the  learned  Judge,  are  stated  in  the  judgment  of  the  Coart.) 
^r^n^  In  Michaehnas  vacation,  1847,(6)  Orowder  showed  ^cause  against 
•'  the  rale,  and  relied  upon  the  dictum  of  Littledale,  J.,  as  to  right 
of  way,  in  Moore  v.  Rawson,  3  B.  &  G.  832,  339,  and  on  Lawrence  v. 
Obee,  8  Gampb.  514,  to  show  that  there  had  been  no  misdirection.  King- 
lake,  Serjt.,  and  Fitzherberty  were  heard  in  support  of  the  rule.  The 
judgment  of  the  Gourt  makes  a  further  report  of  the  argument  unneces- 
sary. [Lord  Denman,  G.  J.  We  will  inquire  of  my  brother  Platt  what 
was  the  precise  direction  given  to  the  jury.]  Our.  adv.  vuU, 

Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Gourt. 

This  was  an  indictment  for  obstructing  a  public  footway  by  the  driving 
of  carts  and  horses  on  it:  the  plea  was  Not  guilty;  and  the  verdict 
passed  for  the  defendants.  A  new  trial  was  moved  for  on  two  grounds, 
the  misdirection  of  the  learned  Judge  (my  brother  Platt),  and  the  im- 
proper reception  of  two  leases  in  evidence. 

It  appeared  that  the  lane  in  question  was  so  narrow  that,  when  a  cart 
or  wagon  passed  through  it,  there  was  not  room  for  a  foot  passenger  on 
both  sides,  nor  indeed  could  one  pass,  conveniently  and  without  appre- 
hension of  danger,  on  one  side.  Some  old  witnesses  spoke  to  the  con- 
stant user  of  it  by  foot  passengers,  and  the  existence  of  posts  at  one 
end,  with  a  turnstile  in  the  centre  of  them,  which  must  have  effectually 
^  .^  „^  prevented  it  being  at  the  same  time  used  for  carriages. (c)  ^Theae 
-'  posts  and  stiles,  however,  had  disappeared  for  a  great  many  years: 
how  many,  was  left  uncertain ;  by  some  witnesses  carried  back  for  fifty 
years ;  and  there  was  uncertain  evidence  of  their  renewal  at  a  later  period. 
The  defendants,  however,  did  not  dispute  that  there  was  still  a  public 
footway ;  nor  did  it  appear  upon  the  evidence  that  at  any  time  the  public 
user  had  been  discontinued.  But  the  defendants  contended  that  they 
were  entitled  to  a  private  carriage  way  to  their  premises,  which  were  some 
way  down  the  lane  on  one  side  of  it,  and  that  the  public  right  had  been 
acquired  subsequently,  and  was  subservient  to  their  private  right.  It 
must  be  taken,  we  think,  that  the  jury  did  not  give  credit  to  the  evidence 
for  the  Grown  of  the  very  early  public  user  before  the  commencement 
of  the  private  user  was  shown ;  for,  if  that  had  been  believed,  it  is  obvious 
that  no  private  right  could  have  been  acquired  which  was  in  derogation 
of  it,  except  in  some  mode  not  pretended  in  the  case  before  us ;  and  no 

(a)  He  moved  for  a  new  trial :  but,  on  the  soggestion  of  Lord  Db^iman,  C.  J.,  that  the  proper 
eoorse  was  to  move  to  stay  the  judgment,  the  mle  nisi  was  moved  for  and  obtained  in  the  form 
stated  in  the  text  See  Rez  v.  Sntton,  5  B.  A  Ad.  52,  and  Rex  r.  Wandsworth,  1  B.  A  Aid.  63. 
The  rale,  as  made  absolntOi  was  for  a  new  trial.  On  the  argument  of  the  oase,  there  was  no  dis* 
enssion  of  the  question  whether  the  Court,  after  verdict  for  the  defendants  on  an  indictment, 
would  grant  a  new  trial.  But  see  Regina  v.  Leigh,  10  A.  A  E.  398,  where  this  question  arose  (p. 
406),  and  a  new  trial  was  granted. 

(6)  Xovember  27th.    Before  Lord  DanriK,  C.  J.,  Colbridob  and  WxoBnrA!!,  Js. 

(r)  It  appeared  that  not  only  had  there  been  a  turnstile  at  one  end  of  the  lane,  but  at  the  otiisr 
«nd  Che  lane  was  too  narrow  to  allow  the  entrance  of  oairiages. 
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eomplaint  is  made  that  this  part  of  the  evidence  was  not  properly  sub- 
mitted  to  the  jwrj.  But,  assuming  that  the  evidence  of  private  user 
preceded  the  public,  it  is  complained  that  the  Judge  misdirected  the  jury 
in  telling  them  that  nothing  short  of  twenty  years'  user  by  the  public  in 
a  way  inconsistent  with  the  private  user  would  destroy  that  right ;  and  we 
are  to  consider  whether  he  was  warranted  in  that  direction. 

We  must  assume  that  the  jury  have  found  the  private  right  once  well 
commenced :  and,  as  the  public  footway  was  admitted  on  the  part  of  the 
defendants,  qualified  only  to  the  extent  of  the  private  right,  the  question 
in  the  cause  really  was  the  continuing  existence  of  that  private  right ; 
or,  to  put  it  in  other  '*' words,  whether  that  right,  once  well  com-  r^eio 
menced,  had  been  in  any  way  released,  abandoned,  or  destroyed.  ^ 
The  mode  in  which  the  prosecutor  contended  that  the  right  must  be  taken 
to  have  come  to  an  end  was,  by  the  public  user  and  obstruction,  incon- 
Bistent,  as  it  was  said,  with  the  assertion  of  the  private  easement ;  and 
this  gave  occasion  to  the  ruling  which  is  complained  of.  The  learned 
Judge  appears  to  have  told  the  jury  that  no  interruption  by  the  public 
for  a  shorter  period  than  twenty  years  would  destroy  the  right.  If  this 
were  laid  down  as  a  rule  of  law,  or  even  as  a  conclusive  presumption  of 
fact,  we  think  in  the  former  case  it  was  erroneous,  and  in  the  latter  would 
be  likely  to  mislead  the  jury,  as  turning  their  attention  to  a  definite 
period  of  time  as  the  ground  for  decision,  when  time  might  in  truth  be 
wholly  immaterial,  or  only  in  part  material.  If,  on  the  other  hand,  the 
learned  Judge  had  done  no  more  than  remark  that,  if  a  mere  ceasing  to 
use  the  private  way,  or  a  mere  acquiescence  in  the  interruption  by  the 
public  were  relied  on,  it  would  be  prudent  in  them  not  to  rely  on  such 
mere  cesser  or  acquiescence  unless  shown  for  twenty  years,  we  think  such 
a  remark  could  not  have  been  quarrelled  with,  and  certainly  would  have 
been  no  misdirection.  We  gather,  however,  from  the  learned  Judge's 
report,  that  it  was  so  stated  to  the  jury  that  they  could  scarcely  fail  of 
understanding  it  in  the  former  sense,  as  something  by  which  they  were 
to  be  definitely  bound ;  and  therefore  think  there  ought  to  be  a  new 
trial. 

The  learned  Judge  appears  to  have  proceeded  on  the  ground,  that,  as 
twenty  years'  user  in  the  absence  of  an  express  grant  would  have  been 
necessary  for  the  '''acquisition  of  the  right,  so  twenty  years'  ces-  r^c-i q 
ser  of  the  use  in  the  absence  of  any  express  release  was  necessary  ^ 
for  its  loss.  But  we  apprehend  that,  as  an  express  release  of  the  ease- 
ment would  destroy  it  at  any  moment,  so  the  cesser  of  use  coupled  with 
any  act  clearly  indicative  of  an  intention  to  abandon  the  right  would 
have  the  same  effect  without  any  reference  to  time.  For  example^  this 
being  a  right  of  way  to  the  defendant's  malthouse,  and  the  mode  of  user 
by  driving  carts  and  wagons  to  an  entrance  from  the  lane  into  the  malt- 
house  yard,  if  the  defendant  had  removed  his  malthouse,  turned  the  pre- 
mises to  some  other  use,  and  walled  up  the  entrance,  and  then  for  anr 
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considerable  period  of  time  acquiesced  in  the  unrestrained  use  by  the 
public,  we  conceive  the  easement  would  have  been  clearly  gone.  It  is 
not  so  much  the  duration  of  the  cesser  as  the  nature  of  the  act  done  by 
Ihe  grantee  of  the  easement,  or  of  the  adverse  act  acquiesced  in  by  him, 
and  the  intention  in  him  which  either  the  one  or  the  other  indicates, 
which  are  material  for  the  consideration  of  the  jury. 

The  period  of  time  is  only  material  as  one  element  from  which  the 
grantee's  intention  to  retain  or  abandon  his  easement  may  be  inferred 
against  him ;  and  what  period  may  be  sufficient  in  any  particular  case 
must  depend  on  all  the  accompanying  circumstances.  This  is  the  prin- 
ciple on  which  the  judgments  of  all  the  members  of  this  Court  proceeded 
in  Moore  v.  Rawson,  3  B.  &  G.  832,  and  which  was  adopted  in  Liggins 
i;.  Inge,  7  Bing.  682,  693.  It  is  true  that  those  were  cases  between  two 
individuals,  and  not  between  the  public  and  one  individual :  but  that  can 
^^^  make  no  difference ;  because,  assuming  the  defendants'  to  have 
•I  *been  the  prior  right,  theirs  was  the  dominant  tenement,  the  lane 
was  the  servient  tenement :  the  owner  of  this  last,  then,  could  not  dedi- 
cate absolutely  to  the  public  so  long  as  it  remained  subject  to  the  prior 
right ;  he  could  give  nothing  but  what  he  himself  had,  a  right  of  user  not 
inconsistent  with  the  defendants'  easement.  The  question,  therefore,— 
Has  the  owner  effectually  made  an  absolute  dedication  to  the  public  ? — 
necessarily  involves  this, — Has  the  defendant  released  the  right  which  ho 
enjoyed  ?  And,  in  the  present  case,  though  time  would  be  very  material, 
yet  the  nature,  both  of  the  obstruction  at  one  end  by  posts,  of  the  user 
by  the  public,  and  the  amount  of  acquiescence  by  the  defendants,  were 
also  so  material,  that  the  attention  of  the  jury  shodd  have  been  pointedly 
drawn  to  them.  Their  conclusion  might  very  possibly  have  been  the  same : 
but,  in  the  uncertainty,  we  think  the  present  verdict  has  not  been  satis- 
factorily arrived  at. 

(His  Lordship  then  disposed  of  the  point  as  to  the  reception  of  evi- 
dence.   A  report  of  the  judgment  on  this  point  is  deemed  unnecessary.) 

Rule  absolute  for  a  new  trial.(a) 

(a)  Reported  by  H.  Dariion,  Eaq. 


j^  ^  _  *In  the  Matter  of  certain  Plaints  or  Actions  in  the  County  Court 
^^y       of  HAMPSHIRE,  at  WINCHESTER  in  the  same  County, 
between  WICKHAM  and  Others,  Executors  of  WILLIAM  NICB 
OLAS  WICKHAM,  and  LEE,  Clerk.     June  13. 

Under  the  act,  9  A  10  Viet  o.  95,  for  recovery  of  ■moU  debti,  it  ta  not  a  dividing  of  the  cauM  of 
action,  within  sect  63,  to  levy  one  plaint  for  rent  of  premises,  and  another  (under  stat.  AQ.t, 
e.  28,  8.  1)  to  recover  doable  value  for  holding  the  same  premises  after  expiration  o^  a  nodes 
to  qoiti 
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Ab  letioB  for  doable  Tftln«  li«8  in  the  Covrte  eatabliahed  under  atai.  9  A  10  Viet  e.  95. 

A  party  raed  in  anob  Coart  for  rent  and  doable  yalae,  u  above,  cannot  avail  himaelf  of  atat  9  4 
IQ  Vict  e.  95,  a.  58,  to  onat  the  Court  of  jnriadiction,  by  alleging  title  to  the  premiaea  in  hia* 
lelf,  if  it  be  proved  that  he  haa  admitted  himaelf  to  have  been  tenant  to  the  plaintiff  at  tb« 
timea  when  the  rent  accmedi  and  from  which  the  holding  over  commenced. 

A  RULE  nisi  had  been  obtained  for  a  prohibition  to  the  Judge  and 
bailiffs  of  the  County  Court  of  Winchester  against  proceeding  further  in 
certain  plaints  between  the  above-named  parties. 

The  following  plaints  had  been  heard  in  the  County  Court  on  April 
29th,  1848. 

Plaint  115.  The  plaintiffs,  in  their  particulars,  sought  to  recover  19L 
8«.  4d.  for  rent  for  the  use  and  occupation  of  a  piece  of  land  called  Culver 
Close,  in  Saint  Michael,  Winchester,  due  to  the  testator,  and  to  the 
plaintiffs  as  his  executors,  for  two  years,  ending  Michaelmas,  1846.  De- 
fendant pleaded  that  he  was  not  indebted  to  the  deceased  or  his  estate, 
or  to  the  plaintiffs  as  such  executors,  as  stated  in  the  particulars ;  and 
that  the  right  and  title  of  plaintiffs  to  any  part  of  Culver  Close  was  dis- 
puted by  defendant,  and  involved  a  question  of  considerable  amount,  far 
exceeding  20Z.,  and,  under  sect.  58  of  stat.  9  &  10  Yict.  c.  95,  should  not 
be  tried  by  the  County  Court. 

Plaint  116  was  for  91,  4«.  2(2.,  rent  for  use  and  occupation  of  Culver 
Close  for  one  year,  ending  Michaelmas,  1847.     Same  pleas. 

♦Plaint  117  was  for  9Z.  4s.  2d.,  rent  of  the  same  property  for  r-^^oo 
six  months,  ending  25th  March,  1848.     Same  pleas.  *- 

Plaint  118.  Plaint  in  ejectment,(a)  defendant,  as  tenant,  having  held 
over  and  neglected  to  quit.  To  this  defendant  pleaded  that  he  was 
legally  entitled  to  the  whole  of  Culver  Close.(6) 

By  the  affidavits  for  and  against  the  rule  it  appeared  that,  on  the  trial, 
defendant's  occupation  of  the  premises  down  to  that  time  was  proved,  as 
were  also  letters  from  the  defendant  to  the  testator  and  to  the  attorney 
for  the  plaintiffs,  admitting  that  the  defendant  was  tenant  under  the  tes- 
tator at  a  rent  of  107.  payable  at  Michaelmas,  and  acknowledging  the 
testator's  right  to  the  premises.  The  testator  died  March  Slst,  1846. 
The  Judge,  being  satisfied  that  defendant  had  been  tenant  to  the  testator 
and  to  plaintiffs  for  two  years  ending  at  Michaelmas,  1847,  and  doubting 
whether,  under  the  statute,  the  rent  could  be  divided  as  it  was  by  plaints 
115  and  116,  suggested  to  the  attorneys  for  the  plaintiffs  and  defendant 
that  the  particular  of  demand  should  be  altered,  so  that  two  years'  rent 
should  be  made  claimable  at  Michaelmas,  1847,  and  the  plaintiffs  recover 
the  whole  of  this  under  one  plaint.  This  was  agreed  to :  and  the  Judge 
gave  judgment  for  the  plaintiffs  on  the  first  plaint  for  19Z.  88.  id.  (the 
two  years'  rent  to  Michaelmas,  1847,  minus  property  tax),  and  ordered 
a  nonsuit  on  the  second  plaint. 

(•)  See  sUt  9  4  10  Viet  e.  95,  e.  121. 

(h)  There  wm  another  plAint  mentioned  in  the  aAd»vitif  bnt  on  whieh  nothing  ultimately 
•d. 

2C 
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On  tlio  third  plaint  (117)  double  valne  was  claimed  far  holding  oier 
¥f{9^i  after  notice  to  quit :  a  holding  after  *8uch  notice  was  proved,  and 
-J  the  value  ascertained ;  and  judgment  given  for  the  amount. 

On  the  fourth  plaint  (118)  judgment  was  given  for  delivery  of  posses- 
sion to  the  plaintiffs  in  ten  days :  and  immediately  thereupon  the  defend- 
ant gave  notice  that  he  should  apply  to  a  superior  Court  to  set  aside  the 
proceedings,  and  undertook  to  enter  into  a  bond  for  that  purpose  as 
required  by  sect.  126  of  stat.  9  &  10  Vict.  c.  95.  The  amount  to  be 
secured  by  the  bond  was  fixed  (at  200Z.)  with  consent  of  the  Court:  but 
no  bond  was  ever  given. 

The  affidavit  in  support  of  the  motion  stated  that  the  defendant,  daring 
the  time  in  question,  had  title  under  a  certain  lease  from  the  Dean  and 
Chapter  of  Winchester,  and  that  he  had  claimed  such  title  when  the 
judgment  was  given,  as  before  mentioned,  for  19Z.  8s.  4d.  The  attorney 
for  the  plaintiffs  made  affidavit  denying  the  title,  and  alleging  that  no 
proof  of  it  was  given  at  the  trial,  though  the  defendant  then  asserted  his 
claim,  which  was  denied  on  the  part  of  the  plaintiffs. 

The  ground  of  motion  was  that  the  sums  which  the  plaintiffs  had  reco- 
vered, and  which  had  been  demanded  under  plaints  115,  116  and  117, 
were  in  fact  one  claim,  divided  into  three,  contrary  to  sect.  63  of  the 
statute ;  and  that  the  plaints  raised  a  question  of  title,  over  which  the 
County  Court  had  not  jurisdiction. 

Sir  J.  JerviSj  Attorney-General,  now  showed  cause,  and  contended,  as 
to  plaints  115  and  116,  that  the  consent  of  parties  at  the  trial  cured  the 
objection :  as  to  plaint  117,  that  the  double  value,  claimed  under  stat  4 
0.  2,  c.  28,  s.  1,  was  in  the  nature  of  a  penalty,  and  did  not  form  one 
*f^9Ai  S^^^^^  ^^  action  with  the  claim  of  rent ;  *that  the  defendant, 
^  having  admitted  himself  to  be  tenant,  could  not,  on  those  plaints, 
dispute  the  title  of  the  landlords ;  and  that,  if  the  County  court  had  im- 
properly dealt  with  a  question  of  title  under  plaint  118,  the  defendant 
ought  to  have  proceeded  according  to  sect.  126  of  stat.  9  &  10  Vict.  c. 
^5,  which  he  had  neglected  to  do,  not  having  given  a  bond.  (This  point 
iras  finally  conceded  by  the  defendant's  counsel ;  and  the  argument  on  it 
need  not  be  further  noticed.) 

Smirhe,  contri.  Stat.  9  &  10  Vict.  o.  95,  s.  63,  enacts  "  That  it 
shall  not  be  lawful  for  any  plaintiff"  in  the  Courts  established  under  this 
act  ''  to  divide  any  cause  of  action  for  the  purpose  of  bringing  two  or 
more  suits  in  any  of  the  said  Courts."  It  was  decided  in  the  case  In  re 
Aykroyd,  1  Exch.  479,  that  any  '*  cause  of  notion"  here  means,  not  any 
single  subject  of  contract,  but  any  claim,  though  made  up  of  several  debts 
(within  the  limit  there  suggested),  which  may  be  the  cause  of  a  single 
action.  Here  the  double  value  might  have  been  recovered  in  one  and 
the  same  action  with  the  rent ;  and  the  demand  accruing  to  the  executors 
might  have  been  claimed  in  the  same  action  with  that  which  accrued  to 
the  testator.     The  double  value  is  not  a  penalty ;  for,  if  it  were,  it  might 
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be  claimed  as  well  as  the  rent.  [Colbridqb,  J.  The  action  for  double 
value  does  not  assume  a  tenancy  to  be  subsisting.  Erle,  J.  The  yala^ 
recoverable  is  called  a  penalty  in  stat.  4  G.  2,  c.  28,  s.  1.]  In  an  action 
for  double  value,  even  a  tenant  who  has  attorned  to  the  plaintiff  may 
dispute  his  title  to  sue ;  Tingrey  v.  Brown,  1  B.  &  P.  310.  In  Wright 
p.  Smith,  5  Esp.  N.  P.  C.  203,  it  seems  to  have  been  considered  p^^^o^ 
*that  a  tenant,  defendant  in  such  an  action,  might  allege  that  he  ^ 
had  held  over  (until  ejected)  under  a  fair  claim  of  title.  Again,  it  may 
be  questioned  whether  a  suit  for  double  value  lies  at  all  in  the  County 
court :  stat.  4  G.  2,  c.  28,  s.  1,  enacting  that  this  demand  is  to  be  reco- 
vered "in  any  of  His  Majesty's  Courts  of  record  ;**  which,  in  such  enact- 
ments, usually  means  the  superior  courts.  [Erle,  J.  The  County  court 
has,  by  sect.  58,  jurisdiction  in  "  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  207."  This  is  such  a  personal 
action.]  The  clause  was  probably  not  intended  to  include  actions  of  this 
peculiar  kind.  For  instance,  no  form  of  procedure  has  been  framed, 
under  the  provisions  of  sect.  78,  for  actions  of  detinue.  [Erlb,  J.  Some 
one  may  be  in  fault  for  that ;  but  it  is  no  answer.] 

Lord  Denman,  C.  J.  The  consent  clearly  removes  the  first  objection. 
The  claim  of  double  value  was  a  different  cause  of  action  from  the  demand 
for  rent :  and  I  think  the  double  value  might  be  sued  for  in  the  County 
court  under  the  general  words  of  stat.  9  &  10  Vict.  c.  95.  As  to  title, 
the  letters  show  that  it  could  not  be  in  question  here. 

Patteson,  J.  The  consent  of  parties  is  an  answer  to  the  first  objeo* 
tion.  As  to  the  second,  the  recovery  under  stat.  4  G.  2,  c.  28,  8.  1,  is 
of  value,  not  rent :  the  party  wilfully  holding  over  is  to  pay  to  the  person 
kept  out  of  possession  '^  at  the  rate  of  double  the  yearly  value  of  the 
lands  ;*'  '*  against  the  recovering  of  which  said  penalty  there  shall  be  no 
relief  in  equity."  It  is  true  that  the  double  value  can  only  be  the  sub- 
ject of  an  "  action  of  debt ;"  and  it  may  be  joined  in  such  action  with 
*a  claim  for  use  and  occupation;  but  I  do  not  understand  the  w-^f-a^ 
Sourt  of  Exchequer  to  have  said  that  wherever  two  causes  of  action  L 
nn  be  joined  it  is  a  splitting  to  separate  them.  It  has  not  been  effect 
nally  disputed  that  an  action  for  double  value  may  be  brought  in  the 
County  court.  And,  under  the  circumstances  stated,  no  question  of  title 
could  arise. 

CoLERiBQE,  «i.  There  is  no  doubt  that  debt  for  use  and  occupation 
and  for  double  value  are  distinct  causes  of  action  within  the  statute 
of  9  fc  10  Victoria.  They  assume  a  different  relation  between  the  parties. 
As  to  the  jurisdiction  ;  this  is  a  "personal  action"  within  the  words  of 
the  statute ;  and  there  ought  to  be  very  clear  words  to  take  it  out  of  their 
operation.  It  is  observed  that  detinue  cannot  be  brought  in  these  Courts 
for  want  of  a  form  of  process :  that  may  require  consideration  when  a 
question  arises  on  the  subject :  but  detinue  is  a  peculiar  action ;  and  thut 
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maj  be  true  with  regard  to  it  which  is  not  tme  of  another  ckss  of 
Mtions. 

Eblb,  J.  It  is  not  a  splitting  of  actions  to  bring  distinct  plaints  where, 
in  a  superior  Court,  there  would  have  been  two  counts.  I  am  not  sure 
whether  the  Court  of  Exchequer  puts  it  so :  but  that  is  clearlj  the  true 
construction  of  the  act.  As  to  the  last  plaint :  these  were  premises  held 
under  demise  at  less  than  the  sum  of  50Z.  fixed  bj  sect.  122 ;  the  County 
Court  therefore  had  jurisdiction,  unless  the  defendant  enabled  himself  to 
go  into  the  question  of  title  under  sect.  126.  Rule  discharged. 


*527]  ♦The  QUEEN  v.  GILLYARD.    June  14. 

By  Btat  7  &  8  G.  4,  e.  62,  a.  46,  the  serront  of  a  maltster  ie  pnniihable  by  a  magistrate  on  cob- 
Tiotion  of  certain  offences,  provided  tliat  the  section  shall  not  affect  penalties  against  the  malt- 
ster himself  for  the  same  offences,  unless  he  prosecutes  the  servant  to  conviction,  and  prodaeei 
a  certificate  of  such  conviction  before  any  penalty  is  recovered  against  himself. 

By  Stat  7  A  8  G.  4,  c.  53,  s.  79,  no  certiorari  shall  be  issued  at  the  salt  of  any  defendant  to  r»> 
move  any  proceedings  before  magistrates  under  the  Excise  acts ;  provided  that  the  enactment 
shall  not  extend  to  any  certiorari  on  behalf  of  the  Crown  out  of  the  Court  of  Exchequer. 

A  maltster  having  procured  the  conviction  of  a  servant  for  an  offence  under  stat  7  dt  8  G.  4»  e. 
62,  s.  46,  by  collusion  with  the  servant,  and  in  order  to  protect  himself  against  proceedings  for 
the  same  offence,  the  Court  of  Queen's  Bench  granted  a  certiorari  and  quashed  the  conviction. 

Sir  John  Jervu^  Attorney-General,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  to  quash  a  conyiction,  under  the  hands  and  seals  of 
two  justices  of  the  West  Riding  of  Yorkshire,  previously  remoyed  into 
this  Court,  whereby  Oillyard  was  convicted,  on  the  17th  March  last,  of 
an  offence  against  the  laws  of  ezcise.(a) 

It  appeared  from  the  affidavits  in  support  of  the  rule  that  Gillyard. 
before  and  up  to  the  time  of  his  conviction,  was  in  the  service  of  Thomas 
Haigh,  a  maltster,  at  Alverthorpe  with  Thornes,  in  the  West  Riding,  and 
that  he  had  been  convicted  before  the  said  justices,  on  the  information 
of  his  master,  of  having  taken  a  quantity  of  barley  out  of  a  cistern  in 
Haigh's  malthouse,  at  another  time  than  between  the  hours  of  seven  io  the 
morning  and  four  in  the  afternoon,  in  violation  of  stat.  7  &;  8  G.  4,  c.  52, 
sect.  46.  The  principal  ground  upon  which  the  present  rule  was  obtained 
was,  that  the  conviction  was  procured  collusively  between  Gillyard  and 
Haigh,  in  order  that  the  conviction  might  enure  to  the  protection  of  the 
latter  under  the  following  proviso  in  the  same  section :  '*  That  nothing 
herein  contained  shall  ^extend  or  be  deemed  or  construed  to  ex- 
•I  tend  to  repeal,  alter,  or  affect  any  penalty  or  penalties  on  the 
maltster  or  maker  of  malt  by  whom  or  in  whose  service  or  premises  any 
,  such  workman,  servant,  or  labourer  as  aforesaid  shall  be  employed,  by 
reason  of  any  such  offence  or  offences,  but  that  every  such  maltster  or 

(a)  The  motion  was  made  at  the  instanos  of  the  Commiuioners  of  Kxeist. 
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maker  of  malt  shall  still  remain  and  continue  liable  to  all  and  singular 

such  penalty  or  penalties,  anything  hereinbefore  contained  to  the  con- 

traiy  thereof  notwithstanding ;  unless  such  maltster  or  maker  of  malt 

shall  forthwith  prosecute  such  workman,  servant,  or  labourer  as  aforesaid, 

to  conviction  as  aforesaid,  and  shall,  before  the  recovery  of  any  such 

penalty,  produce  to  the  commissioners  of  excise,"  &c.,  "  a  certificate  of 

such  conviction,  and  of  the  workman,  servant,  or  labourer  so  convicted 

having  suffered  or  being  in  prison  under  such  sentence,  and  suffering  such 

punishment  as  aforesaid."     On  the  7th  April  last,  an  information  was 

exhibited  against  Haigh  for  the  same  offence  of  which  Gillyard  had  been 

convicted.    Haigh  had  previously  transmitted  to  the  commissioners  of 

excise  a  certificate  of  Gillyard's  conviction.     The  affidavits  stated  several 

drcmnstances  to  show  that  the  conviction  had  been  obtained  by  fraud 

and  collusion.     No  affidavit  was  made  in  opposition  to  the  rule. 

PoMhley  now^ showed  cause,(a)  and  contended  that  Haigh  ought  not  to 
have  been,  as  he  was  in  effect,  called  upon  by  the  rule  to  defend  himself 
by  affidavit  against  a  charge  of  conspiracy ;  and  he  cited  Stephens  v. 
Hill,  10  M.  k  W.  28.  He  also  urged  that  stat.  7  &  8  G.  4,  c.  53,  s.  79, 
took  away  certiorari  altogether  at  the  suit  of  a  ^defendant  in  excise  p^^oQ 
cases,  and  saved  only  a  certiorari  on  behalf  of  the  Crown  out  of  ^ 
the  Court  of  the  Exchequer.  — 

Sir  John  JerviM^  Attorney-General,  and  J.  T,  Ingham  were  not  called 
npon  in  support  of  the  rule. 

Lord  Denman,  C.  J.     The  argument  against  this  rule  is  wholly  insuffi- 
cient.   The  maltster  is  said  to  have  incurred  penalties  for  a  violation  of 
the  excise  laws ;  and,  under  very  suspicious  circumstances,  he  has  pro- 
ceeded against  his  servant,  and  has  obtained  a  conviction  against  him, 
for  the  purpose,  as  is  charged  by  the  affidavits,  of  relieving  himself  from 
those  penalties.     The  affidavits  are  not  contradicted  ;  and  they  disclose 
auch  a  case  of  fraud  and  collusion  to  defeat  the  law  that  this  conviction 
cannot  be  allowed  to  stand.     The  maltster  has  had  an  opportunity  of 
answering  the  affidavits,  which  impute  a  specific  offence  to  him.     I  am 
astonished  that  any  respectable  man  can  complain  of  anything  in  this 
proceeding  except  the  falsehood  of  the  charges  on  which  it  is  founded. 
Instead  of  denying  the  truth  of  these  charges,  what  does  the  defendant 
do  ?    He  urges  that  he  ought  not  to  be  called  upon  to  purge  himself  by 
affidavit  of  an  indictable  offence,  and  that  certiorari  does  not  lie  in  this 
case.     Such  an  answer  clenches  the  accusation.     Is  this  conviction,  then^ 
to  stand  because  some  other  Court  may  have  jurisdiction  ?     Suppose 
some  person  had  personated  Gillyard,  and  the  conviction  had  been  pro- 
cured by  such  a  trial ;  must  we  say  that  such  a  shadow  shall  prevail  T 
In  so  holding  wo  should  be  doing  away  with  a  most  useful  jurisdiction. 
If  it  were  necessary,  we  ought,  in  such  a  case^  to  create  a  precedent,  in 

(a)  H«  alio  moTed  to  qvmih  tht  fltftionurl. 
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•^Qni  ^^^^^  ^^^^  persons  who  *have  set  the  law  in  motion  for  fraudulent 
-'  purposes  may  understand  that,  if  they  are  charged  with  such  ao 
offence,  they  will  be  expected  to  answer  the  accusation. 

COLBBIDGB,  J.(a)  I  am  of  the  same  opinion.  This  is  a  rule  for  quash- 
ing a  conviction :  and  we  make  the  rule  absolute  on  the  ground  that  thk 
conviction  has  been  a  fraud  and  mockery,  the  result  of  conspiracy  and 
subornation  of  perjury.  When  the  Court  observes  such  dishonest  prac- 
tices, it  will  interfere,  although  judgment  has  been  given.  The  case 
rinvolves  the  jurisdiction  of  this  Court  as  a  court  of  control  over  all  infe- 
rior courts.  It  is  said  that  conspiracy  is  charged,  and  that  the  party 
charged  ought  not  to  be  expected  to  answer  upon  affidavit.  I  think  no 
honest  man  ought  to  think  it  beneath  him,  or  a  hardship  upon  him,  to 
answer  upon  affidavit  a  charge  of  dishonesty  made  upon  affidavit  against 
him.  If  a  man,  when  such  a  serious  accusation  is  preferred  against  him, 
will  not  deny  it,  he  must  not  complain  if  the  case  is  taken  pro  ccnfem, 

Erle,  J.  I  am  of  the  same  opinion.  This  Court  has  authority  to 
correct  all  irregularities  in  the  proceedings  of  inferior  tribunals,  wludi  in 
.this  case  have  been  resorted  to  for  the  purpose  of  fraud.  In  quashing 
this  conviction,  we  are  exercising  the  most  salutary  jurisdiction  ivhick 
this  Court  can  exercise.  Bule  absolute.(i) 

(a)  PATTVBOir,  J.,  WM  at  the  Central  Criminal  Court. 
(6)  Reported  by  H.  Dayison,  Eeq. 
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'Defendanty  a  sharebrolcer,  bought  for  plaintiff,  also  a  sharebroker,  shares  in  the  8.  S.  ivlwtjr 
and  sent  to  him  an  account  debiting  him  with  only  the  premium,  and  not  the  deporit»  thoo|k 

.  defendant  had  paid  both.  Aiterwarde  defendant  sold  the  same  shares  for  plaintiff,  sod  Mil 
liim  an  account  crediting  him  with  a  sum  made  up  of  both  premium  and  deposit  PUiotif 
bought  and  sold  these  shares  for  his  own  principals,  and  debited  or  credited  them  at  th«  pHcM 
charged  as  above  to  himself  (m  the  purchase  and  sale  by  defendant  Held,  that  defttdsat 
was  not  precluded  from  charging  plaintiff  with  the  deposit  on  the  first  transaction,  bat,  spcr 
plaintiff  bringing  assumpsit  for  a  balance,  might  set  off  such  deposit 

'ts  Defendant  bought  also  for  plaintiff  shares  in  the  T.  &,  D.  railway,  which  then  were  only  snia 
sued  scrip,  so  that  no  deposit  was  payable.  By  the  custom  of  the  market  (Liverpool),  th«  pnw 
does  or  does  not  include  the  deposit  according  as  the  scrip  has  issued  or  not :  and  the  pnbliibcd 
share  lists  show  how  this  is.    Defendant,  before  the  scrip  issued,  sent  plaintiff  bought  sod  soM 

*  notes,  stating  the  price  without  the  deposit;  but  he  daily  sent  plaintiff  the  share  lists.  Aftir 
the  scrip  issued,  defendant  paid  the  deposit ;  but  he  still  omitted,  in  accounts  afterwards  tmV 
to  debit  plaintiff  with  the  deposit  Plaintiff  had  made  these  purchases  for  his  own  principals; 
and  he  debited  them  at  a  price  not  including  the  deposit;  but  whether  the  con  tract,  as  b«tveet 
him  and  the  principals,  was  a  time  bargain,  or  shares  were  actually  delivered,  did  not  •pp*'' 
Held,  that  defendant  was  not,  upon  either  supposition,  precluded  from  charging  for  the  dcpofi^ 

,    and  setting  it  off,  as  in  the  former  case. 

ASSUJIPSIT.  On  the  trial  hefore  Alderson,  B.,  at  the  Yorbhire 
Spring  assizes,  1847,  a  verdict  was  taken  for  the  plaintiff  for  3000L  da- 
mages, subject  to  the  opinion  of  this  Court  on  a  case,  to  be  settled  bj  * 
barrister.     The  case  was  settled,  substantiaUj,  as  follows. 
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The  declaration  contained  counts  for  the  price  of  railway  shares  and 
flcrip,  and  for  money  paid,  money  had  and  received,  and  on  an  account 
stated. 

The  defendants  pleaded :  1,  That  they  did  not  promise  as  alleged ;  2, 
payment ;  and,  8,  a  set-off  for  work  and  labour,  for  the  price  of  railway 
sh&res  and  scrip,  for  money  lent,  money  paid,  money  had  and  received, 
aod  on  an  account  stated. 

The  case  then  stated  the  particulars  of  demand,  and  the  particulars  of 
set-off.  The  latter  alone  are  material  to  the  point  decided,  which  related 
to  the  foUowing  items  of  set-off. 


[*5S2 

•-1M5. 

Shares. 

£ 

9. 

d. 

£ 

t.       d. 

"AugoMtr  "SOth. 

30  Tean  and  DoTee 

S 

8 

8 

72 

13(a)  0 

Commiuion  do. 

0 

0 

8 

0 

16       0^ 

•Sept-  'ajtb. 

80  Sooth  StaffordfhiMf, 

4 

10 

0 

860 

0       0 

Commission  do. 

0 

1 

8 

8 

0       0* 

"Bat  defendants  paid  deposit  on  the  80  South  Stafford  shares,  porohased  by 
them  for  plaintiff  on  the  10th  September,  amovnting  to     -       -       -       -       200       0       0 

'And  defendants  also  paid  a  deposit  on  the  SO  Tean  and  Doves  bought  hj 
them  on  the  30th  Angast,  but  neyer  charged  plaintiff  with  the  deposits  so 
paid  hj  them,  of  II.  U.  Sd.ih)  per  share,  amounting  to      -        -        -        -         41        0       0^' 

The  plaintiff  was,  at  the  period  of  the  transactions  referred  to  in  this 
case,  a  sharebroker  carrying  on  business  at  Goole,  in  Yorkshire ;  and 
the  defendants  were  sharebrokers  carrying  on  business  at  Liverpool. 

The  only  question  in  this  case  is,  whether  the  defendants  can  avail 
themselves,  under  the  circumstances  hereinafter  stated,  of  the  two  last 
items  in  the  particular  of  set*off,  amounting  together  to  the  sum  of  2412. 
5^.,  either  by  way  of  deduction  from  the  plaintiff's  claim,  or  by  way  of 
set-off. 

Various  dealings  in  railway  shares  had  taken  place  between  the  plain- 
tiff and  the  defendants,  previous  to  the  trans.action  out  of  which  these 
disputed  items  arise :  and,  though  acting  as  brokers,  they  were  respon- 
sible to  each  other  as  principals  for  the  due  performance  of  the  controx^ts  , 
entered  into. 
First,  with  respect  to  the  Tean  and  Dove  shares. 
On  the  29th  August  1845,  the  plaintiff  instructed  the  defendants  to 
buy  for  him  on  the  following  day,  at  the  least  price  which  *they  could, 
80  Tean  and  Dove  shares.     The  defendants  bought  SO  shares  on  the 
*foIlowing  day  of  Messrs.  Schroeder  and  Ashlin,  at  2Z.  8«.  6ii.  |.^cqo 
per  share,  and  sent  the  advice  note  to  the  plaintiff,  as  follows.        ^ 

"  Bought  for  Mr.  J.  Dails,  Goole. 

£     t. 

)0  Teao  and  Dove  Valley  Bailway  shaves^ 2      S 

Commission  .........00 

Vor  aeet.  6mj,  16th  Sapltmber. 

Angnst  30,  '46. 


d. 

s 

f. 

< 

0 

72 

16 

9 

0 

0 

16 

9 

L.  A  r.» 


(a)  Apparently,  an  error  for  16«. 

(^)  AppareBtljy  an  error  for  IL  7e.  0^. 
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The  following  is  a  copy  of  the  sold  note  from  Messrs.  Schroeder  and 
Afthlin  to  the  defendants. 
''  To  Messrs.  Llojd  and  Price.  80th  August,  1845. 

*^  We  have  this  day  sold  to  you  30  shares  in  the  Tean  and  Dora  Bail- 
way  Company,  at  2L  8».  6d.  per  share  premium. 

'^  Schroeder  and  AsHLnr." 

On  the  30th  August,  the  scrip  in  the  Tean  and  Dove  Valley  Bailwaj 
had  not  issued.  The  price,  21.  Ss.  6(2.,  which  the  defendants  contracted 
to  pay  Messrs.  Schroeder  and  Ashlin,  did  not  include  the  deposit:  and 
at  Liverpool  it  was  then,  and  had  been  for  some  time,  the  usual  coarse 
of  business,  where  the  scrip  had  not  issued,  and  consequently  the  deposit 
had  not  been  paid,  to  buy  and  sell  at  a  price  per  share  without  including 
deposit,  and,  if  the  scrip  issued  and  the  deposit  was  paid  previous  to  the 
account  day,  the  deposit  was  added  to  the  price.  The  Liverpool  printed 
share  lists  had  a  column  for  the  sum  paid  up  on  the  shares,  as  well  as  for 
the  prices  at  wt)ich  they  were  sold :  and  the  inspection  of  them  would  show 
whether  the  prices  quoted  included  any  deposit.  The  scrip  issued  on  the 
Ist  September;   and  the  deposit,  11,  7s.  6(2.  per  share,  was  entered 

*5341  *^^^  ^^^  ^^  ^^^  ^^  Liverpool  lists  on  the  2d  September ;  and 
-*  from  that  time  the  price  per  share  at  which  the  shares  were  sold 
included  the  deposit.  The  prices  of  Tean  and  Dove,  quoted  in  the  Lifer* 
pool  share  list  of  30th  August,  were  2Z.  10».,  21.  7«.  6c2.,  21  8s.  6d.,  il 
St.,  21.  2s.  6(2.  and  21. 

The  following  account  of  the  transactions  in  shares  between  the  plain- 
tiff and  the  defendants,  and  which  was  rendered  by  the  defendants  to  the 
plaintiff  on  the  19th  September,  1845,  will  show  what  other  dealings 
there  were  in  these  shares  within  the  dates  referred  to  in  it. 

The  case  then  set  out  an  account,  commencing  August  6th,  1845,  and 

ending  September  11th,  1845,  in  which  the  plaintiff  was  debited(a),  on 

£     $,    d,      £   9.  d- 

AngoftSOth,  for«30Teao  AodDoToi S86       7SUB 

Com.  of  do. 006         OU^ 

8flptemb«r  3d,  for  "  10  Tean  and  Dovef 6585650 

70  do 3      8      4      26S    10  0 

Com.  do 009         i     9  ^ 

And  was  credited 

0»  September  4Ui  for ''SO  Tean  and  Dorei,         -       -       -       -       334       rsOT 
11th       «25  TeanandDores,         -       -        -        -        313       78     S^' 

And  the  balance  shown  against  plaintiff  was  2311.  IZs.  9d. 

The  following  letter  was  subjoined.  *^  Dear  Sir,  We  hope  you  will  find 
the  above  correct :  a  remittance  of  money  and  scrip  will  oblige.  We 
"want  45  Tean  and  Dove,  20  Worcester  and  Crewe,  and  30  Trent  continn* 
etions.     Yours  truly,  Llotd  and  Price." 

tRQAT       ^  addition  to  the  price  charged  in  the  account  for  *the  30  Tetn 
•'  and  Dove  shares,  the  defendants  paid  Messrs.  Schroeder  and  Asb- 

(a)  The  goma  are  copied  flrom  the  paper  hoolci»  thrmighovi  Che 
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the  depofiit,  IZ.  7«.  6<2.  per  share.  This  deposit  has  not  been  charged 
in  acooont  to  the  plaintiff  at  all.  In  the  other  transactions  in  Tean  and 
Dove  shares,  mentioned  in  the  account,  all  of  which  took  place  after  the 
scrip  issued,  the  price  included  the  deposit. 

lie  plaintiff,  in  purchasing  the  Tean  and  Doves,  acted  as  broker  for 
other  persons ;  and  he  rendered  to  them  advice  notes  of  the  purchases 
made  bj  the  defendants  for  him ;  and  he  charged  them  the  same  price  as 
was  mentioned  in  the  advice  note  of  the  defendants,  and  as  was  charged 
by  the  defendants  to  him :  and  the  plaintiff  did  not  charge  his  principals 
for  the  shares  anything  beyond  the  2U  8«.  6(2.  per  share  and  tus  commis- 
sion; and,  upon  the  footing  of  that  price,  settled  by  payment  with  his 
principals,  before  the  defendants  made  any  claim  upon  him  for  the  depo- 
sit. The  Liverpool  share  lists  were  sent  by  the  defendants  to  the  plain- 
tiff, daily,  through  the  months  of  August,  September,  and  October ;  and^ 
whenever  there  was  a  letter  to  go  by  the  same  post,  the  letter  and  the 
share  list  were  sent  together.  The  balance,  2812. 18«.  9(2.,  which  appears 
on  the  above  account  to  have  been  due  from  plaintiff  to  defendants,  was 
carried  forward  into  subsequent  accounts,  and  entered  into  the  account 
next  mentioned. 

On  18th  September,  plaintiff  gave  the  following  order  by  letter  to 
defendants.  ^'  Please  buy  as  low  as  you  can  50  South  Staffordshire  for 
me;  and,  if  not  exceeding  52.,  you  may  buy  80."  The  defendants, 
acting  upon  this  order,  bought  80  shares  and  sent  the  following  advice 
note. 

»M  Boogbt  for  Mr.  John  Dails,  Goole,  [*536 

£     «.     c{.  £      «.     dL 

SO  Sooth  Stofford  thares  at 4    10      0  860      00 

CoramiMion  do.            ........QlO  600 

For  aeeottiit  day,  Septembor  80th,  B.  B.      -                -       -       •       •       -  866      0      0 

"  Liverpool,  Soptember  lOth." 


Of  these  80  shares,  defendants  bought  50  of  Messrs.  Forsyth  and 
Hamilton,  and  80  of  Messrs.  Neile :  and  the  following  are  copies  of  the 
told  notes  of  the  respective  vendors. 

"  To  Messrs.  Lloyd  and  Price.     Sirs,  We  have  this  day  sold  to  you 
cO  shares  in  the  South  Staffordshire  Bailway,  at  42.  10».  per  share,  nett 
prem.     And  remain.  Yours  truly,  Forsyth  and  Hamilton." 
"  Paid  £         nil. 
"Prem.  ^£4  10*." 

"  To  Messrs.  Lloyd  and  Price.  We  have  this  day  sold  to  you  thirty 
Blares  in  the  South  Staffordshire  Railway,  at  £A\  per  share ;  namely, 
prem.  42.  10«.     We  remain,  yours  respectfully,  Fras.  and  Jas.  Neile." 

The  scrip  in  the  South  Staffordshire  shares  began  to  be  issued,  on  the 
18th  September,  1845,  at  Walsall.  During  the  first  three  days  the  issue 
was  to  the  allottees  at  Walsall,  and  the  neighbourhood.  The  original 
deposit  was  12.  7«.  6el.  per  share :  but,  in  compliance  with  the  standing 
orders  of  the  House  of  Lords,  the  deposit  was,  by  a  resolution  cf  the 
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proviflional  committee,  passed  on  22d  September  1845,  incressed  to  2L 
10«.  per  share,  the  shares  being  25/.  shares.  The  first  deposit  of  \L  7i. 
6(2.  per  share  on  the  letters  of  allotment  of  the  South  Stafford  shares, 
purchased  bj  defendants  for  plaintiff,  had  been  paid  on  14th  Aognst, 
1845 ;  and  the  second  deposit  on  18th  and  19th  of  September  b  that 
^rqiT-i  year.  The  price,  4Z.  IO9.,  at  which  defendants  ^contracted  to 
^  buy,  did  not  include  the  deposit  or  any  part  thereof.  The  prices 
quoted  in  the  Liverpool  shares  list  of  19th  September  were  41.  10«.  and 
4Z.  159.  In  settling  with  the  vendors  for  the  shares,  after  the  scrip  had 
issued,  defendants  paid  them  21.  IO9.,  in  addition  to  the  above  sum  of  4/. 
108.  per  share. 

On  the  26th  September,  defendants  received  instructions  from  plaintiff 
to  sell  80  South  Staffords ;  and  they  sold  them  on  that  day  at  7/.  per  share, 
and  sont  the  following  advice  note. 

"Sold  for  John  Daila,  Qoole. 

£     §,     d.        £     »,    d, 

80  South  Stafford  EaUway  sluurea  at rtOSSOII 

Commiialon  on  do*-       -        -       -       -       -       -       -       036        10     •• 


E.  E.        550      •     » 

For  aoeoimt  daj  October  15tli. 

Liyaipool,  Soptamber  2^A,  1S4&." 

On  2d  October,  defendants  forwarded  the  plaintiff  the  following  accoant 
of  transactions  between  them  up  to  the  80th  September. 

The  case  set  out  the  account,  beginning  at  September  15th,  1845;  in 
which  account  plaintiff  was  debited  as  follows. 

£     :     d.        £     a.    ^ 

"Stptenber  10th,  80  South  Stafford,         -        -        .        .        •        4    10      086000 

CommiMion  do.        .....016         600* 

And  the  balance  against  the  plaintiff  was  1412.  2^. 

This  account,  it  will  be  observed,  contains  the  purchase  only,  and  not 
the  sale,  of  the  80  South  Staffords  (the  sale  being  for  a  subsequent 
account) ;  and  the  price  charged  is  41.  IO9.  per  share. 

On  13th  October,  defendants  forwarded  the  plaintiff  the  following 
account  of  transactions  between  them  up  to  that  date. 
^frnon       '*'^^^  <^^o  ^ct  out  thc  accouut,  beginning  at  September  26th, 
-i  1845,  and  crediting  plaintiff  as  follows. 

£     9.     d.        £     9.    d, 
''Sept  26th.    ToSOStafforda 7005600    0* 

And  the  balance  in  favour  of  the  plaintiff  was  941Z.  16s.  6d. 

In  this  account,  the  selling  price  charged  for  the  South  Staffords 
includes  the  deposit  of  2/.  lOo. 

On  31st  October,  defendants  forwarded  the  plaintiff  the  following 
account  of  transactions  between  them  up  to  that  date. 
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John  DtUi^  E«|<Y  Oooltf,  ir  %'*^iiiit  ooirent  witli  Lloyd  aikd  Price,  Liverpool 


1845. 

Oct  17.  Cash 

13.  Comm.  Goole  and  Done.  - 

Bilajice    .... 


!•.  d. 

2    6 

£     :  d, 

855    7    8 

5    0    0 

386    8  10 

1246  16    6 

1845. 

Oct  13.  Balance  Acct 

rendered  -    - 

40  Goole  and  Done. 


Oct.  27.  Balance 


£  $.d. 
7  5  8 


£  9.    d, 

041  16  6 

305  0  0 

1246  16  6 

886  8  10 


t 


The  plaintifT  haa  not  been  charged  in  account  at  all  with  anything 
bejond  the  41.  10«.  per  share  for  the  South  Staflfordshire  shares. 

The  plaintifT,  in  buying  and  selling  the  South  Staffordshire  shares,, 
acted  as  broker  for  other  parties ;  and  he  rendered  advice  notes  to  them,^ 
mi  settled  by  payment  with  them  upon  the  footing  of  the  advice  notes 
sent  to  him  by  the  defendants,  treating  the  purchase  price  charged  in 
these  notes  as  the  full  price  of  the  shares.     The  settlement  by  payment 
was  before  the  defendants  made  any  claim  upon  the  plaintiff  in  respect 
of  the  deposit  upon  these  shares.     The  Liverpool  share  lists  contained 
no  entry  in  the  column  for  money  paid  on  account  of  South  'Staf-  |-5,,^q<|  -. 
fordshire  until  the  26th  September,  when  the  21,  10«.  per  share  ^ 
was  entered  for  the  first  time  as  paid. 

The  defendants  omitted  by  mistake,  in  the  accounts  rendered  by  them 
to  the  plaintiff,  and  which  are  hereinbefore  set  forth,  to  make  any  refer- 
ence to  the  deposit  paid  by  them  on  the  Tean  and  Dove  shares,  and  also 
on  the  South  Staffordshire  shares,  in  addition  to  the  price  stated  in  the  . 
advice  notes  sent  to  the  plaintiff. 

On  18th  November,  the  plaintiff  addressed  to  the  defendants  a  letter 
of  which  the  following  is  an  extract.  ^^  I  beg  to  annex  your  account 
current,  showing  a  balance  in  my  favour  of  605/.  14«.  lOd.,  of  which 
amount  I  must  beg  the  favour  of  a  remittance  by  return  of  post." 

On  receipt  of  this  letter,  defendants  examined  their  books,  and  first 
discovered  their  mistake  with  regard  to  the  deposits. 

On  19th  November,  defendants  addressed  the  plaintiff  a  letter  of  which  , 
the  following  is  an  extract.  "  We  are  in  the  receipt  of  yours  of  yester- 
day annexing  statement  of  your  account,  which  is  not  complete.  Accord- 
ing to  your  statement  we  stand  D'.  for  6052.  14«.  lOd.  But,  on  Sep- 
tember 19th,  we  paid  deposit  on  80  South  £  s,  d.  £  «.  d, 
Staffordshires,  amounting  to  -        -       200    0     0 

And  then,  on  August,(a)  1880,  we  pur- 
chased for  you  80  Tean  and  Doves  at  2Z. 
8«.  6d.  p".  But  never  charged  you  the 
deposit  of  11,  'ds,  Sd.  per  share  amounting 
to  ..... 


41    5     0       241     5     0 


Which  leaves  a  balance  of    - 


£864     9   10 


^according  to  our  statement,  which  is  correct.     We  enclose  sun-  f^caq 

(•)  Sio. 
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dries,  as  at  foot,  for  364Z.  9s.  10d.j  to  square  this  account,  and  wlueh 
please  acknowledge." 

On  20th  November,  plaintiiT  addressed  to  defendants  a  letter  of  wbicb 
the  following  is  an  extract.  ^'  I  have  yonrs  of  yesterday's  date,  accom- 
panying cash,  &c.,  value  together  864Z.  9s,  10(2.,  which  amount  is  passed 
to  your  credit.  The  claims  you  make  for  South  StaSbrds  and  Tean  and 
Doves  shall  be  laid  before  the  parties  concerned,  two  of  whom  are  from 
home  at  present :  but  I  really  cannot  allow  you  thus  summarily  to  make 
the  deductions  from  our  present  settlement  for  other  transactions.  I  do 
therefore  hope  you  will  see  the  justice  of  immediately  remitting  the 
balance  of  241Z.  5^.  still  remaining  due  to  me." 

On  21st  November,  defendants  addressed  the  plaintiiT  the  following 
letter.  ^'  Yours  is  to  hand.  As  regards  the  deposits  charged  on  the 
South  Staffords  and  Tean  and  Doves,  it  is  only  what  we  have  paid  when 
the  shares  were  taken  up :  and  so  you  will  at  once  see  the  justice  of  it 
When  you  look  at  our  position,  you  will  not  think  we  do  wrong  in  not 
•ending  you  the  money.  We  purchased  prior  to  the  scrip  being  issued; 
and  consequently  the  deposit  was  not  in  the  lists :  this  your  client  will 
see  on  reference  to  the  list,  and  will  not  hesitate  to  settling  with  you." 

On  22d  November,  plaintiff  addressed  the  defendants  a  letter  from 
which  the  following  is  an  extract.  "  If,  therefore,  I  do  not,  on  or  before 
Wednesday  next,  receive  from  you  the  balance  of  241 Z.  5^.,  remaining 
due  to  me,  I  shall  at  once  place  the  matter  in  the  hands  of  my  solicitor ; 
and  must  decline  any  further  communication  with  you,  except  through 

"^5411  ^"^*  '^^  ^*^^  *^  ^^^  7^^  ^^^  nameip  of  the  purchasers  of  the 
South  Staffordshire  and  Tean  and  Dove  shares,  in(a)  your  govern- 
ment ;  as,  unless  I  am  first  put  in  possession  of  the  balance  owing  me,  I 
must  decline  any  further  interference  in  the  matter." 

The  names  and  descriptions  were  given  at  the  foot. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the  defendants 
can  avail  themselves,  in  this  action,  in  any  form,  of  the  deposits  on  the 
Tean  and  Dove  and  South  Staffordshire  shares,  amounting  together  to 
the  sum  of  2417.  5«.,  paid  by  them  to  the  persons  from  whom  they  bought 
those  shares,  in  addition  to  the  prices  charged  by  them  in  their  advice 
notes  and  in  the  accounts  sent  to  the  plaintiff.  If  they  can  avail  them- 
selves of  that  sum,  then  the  plaintiff  has  been  fully  paid  his  demand ; 
and  the  verdict  will  be  entered  for  the  defendants  on  the  2d  and  3d 
issues :  if  they  cannot  avail  themselves,  then  the  verdict  will  be  entered 
for  the  plaintiff  on  all  the  issues,  and  be  for  the  sum  of  241Z.  5s. 

The  case  was  argued  in  last  term.(i) 

BaineSy  for  the  plaintiff,  contended  that,  the  plaintiff  having  settled 
with  his  own  principals  on  terms  which  had  been  fixed  according  to  the 
representation  of  the  defendants,  the  loss  must  fall  on  the  defendants,  sf 

(a)  8ie. 

(6)  May  2^  1848.    B«foro  Lord  Djutmah,  C.  J.,  Pattsbov,  WiaHTHAir  and  Erls,  Jt. 
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bviog  been  gniltj  of  the  first  lacbes ;  Skjring  v.  Greenwood,  4  B.  &  C. 
281,  Mamot  v.  Hampton,  7  T.  R.  269,  S.  G.  2  Smith's  Lead.  Ga.  287, 
Bmnston  v.  *Bobin8, 4  Bing.  11,  Shaw  v.  Picton,  4  B.  &  G.  716,  p^^n 
724,  Shaw  v.  Dartnall,  6  B.  &  C.  56 :  that,  although  a  party  may  L  ^^ 
correct  a  mistake  which  has  not  aflfected  the  position  of  another,  Thomas 
V.  Hawkes,  8  M.  &  W.  140,  Goz  v.  Prentice,  8  M.  &  S.  344,  Heane  v. 
Sogers,  9  B.  &  G.  577,  yet  it  is  otherwise  where  such  other  party  has 
been  prejudiced  by  acting  on  a  mistaken  representation ;  Sheffield  and 
Manchester  Bailway  Gompany  v.  Woodcock,  7  M.  &  W.  574,  583,  Pick* 
tfd  V.  Sears,  6  A.  &  E.  469,  Gregg  v.  Wells,  10  A.  k  E.  90. 

Cowling^  contri,  contended  that  the  plaintiff,  being  himself  a  broker, 
could  not  but  have  known,  from  a  comparison  of  the  prices  with  the  share 
lists,  that  no  deposit  had  been  charged  to  him,  and  that  it  had  been  paid 
by  the  defendants :  that  the  effect  of  a  sale,  and  the  liability  to  the  de- 
posit, with  reference  to  the  account  day,  was  well  understood  among 
brokers,  and  must  be  assumed  to  have  been  within  the  plaintiff's  know- 
ledge ;  Fletcher  v.  Marshall,  15  M.  k  W.  755,  763 :  that  the  deposit 
paid  by  the  defendants  was  money  paid  for  the  use  of  the  plaintiff;  Sut- 
ton V.  Tatham,  10  A.  &  E.  27,  Bayliffe  v.  Butterworth,  1  Exch.  425 : 
and  that  the  right  of  action  had  not  been  waived ;  Willoughby  v.  Back* 
bouse,  2  B.  &  G.  821.  Cur.  adv.  vult. 

Lord  Denman,  G.  J.,  in  this  term  (June  8th),  delivered  the  judgment 
of  the  Gourt. 

The  only  question  in  this  case  was,  whether  the  '^defendants  p^^o 
were  entitled  to  set  off  a  sum  of  200Z.,  paid  by  them  for  deposit  *- 
on  eighty  shares  in  the  South  Stafford  Bailway,  purchased  by  them  for 
the  plaintiff,  and  a  further  sum  of  411.  5«.,  paid  by  the  defendants  for 
deposit  on  thirty  shares  in  the  Tean  and  Dove  Railway,  purchased  by 
them  for  the  plaintiff. 

Upon  looking  at  the  accounts  between  the  parties,  as  stated  in  the 
case,  it  seems  to  us  to  be  clear  that  the  defendants  are  entitled  to  set  off  the 
2002.  paid  by  them  for  deposit  upon  the  eighty  shares  in  the  South  Staf- 
ford Railway,  as  the  plaintiff  has  actually  had  the  full  benefit  of  that 
payment  allowed  to  him  in  account,  though  the  defendants  have,  by  mis- 
take, omitted  to  charge  him  with  it  on  the  debit  side  of  the  account.  In 
the  account,  sent  by  the  defendants  to  the  plaintiff,  of  the  2d  October, 
1845,  they  charge  him  with  860/.  as  the  purchase-money  for  the  eighty 
South  Stafford  shares  at  4L  10s.  a  share,  omitting  to  charge  him  with  2L 
10s.  per  share  more,  which  they  had  paid  for  deposit :  but,  in  the  subse- 
quent account  of  the  13th  October,  1845,  they  give  him  credit  for  560Z., 
as  the  produce  of  the  same  shares,  which  they  sold  for  the  plaintiff  at  72. 
a  share,  which  included  the  21.  IO9.  per  share  paid  by  them  for  deposit 
beyond  the  premium  of  4/.  10s.  per  share.  There  is,  therefore,  no  rea* 
sonable  ground  for  contending  that  the  defendants  are  not  entitled  to  set 
off  that  200;. 

vi>L.  XII. — 40  2  D 
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The  right  to  set  off  the  411.  b$.^  on  account  of  the  Tean  and  Dore 
shares,  is  not  quite  so  clear.  Those  shares  were  purchased  bj  the  de- 
fendants for  the  plaintiff,  on  the  30th  of  August,  1845,  at  2h  St.  6i.  per 
share ;  and  the  bought  note  was  sent  to  the  pluntiff  with  that  sum  as  the 
^t^AjTi  price.  The  2L  8«.  6d.  was  only  the  ^premium  per  share,  no 
''  deposit  being  then  paid,  as  the  scrip  was  not  issued.  The  shares 
were  bought  for  the  pUintiff  for  the  account  day,  which  was  the  15th  of 
September,  and,  by  the  custom  of  share  brokers,  if  the  deposit  was  paid 
before  the  account  day,  it  was  added  to  the  price.  The  plaintiff  was  a 
share  broker,  but  dealt  with  the  defendants  as  a  principal ;  and  the  fact 
of  his  being  himself  a  broker  is  no  otherwise  important  than  as  showing 
that  he  would  be  cognisant  of  the  course  of  dealing  in  the  share  market 
with  respect  to  the  payment  of  deposits  upon  shares. 

As  the  scrip  of  the  Tean  and  Dove  shares  had  not  come  out  on  the 
80th  of  August,  when  the  purchase  was  made,  it  must  haye  been  clear  to 
tiie  plaintiff  that  the  deposit  had  not  been  paid  at  that  time,  and  conse- 
quently was  not  included  in  the  price  of  21.  8s.  6(2.  per  share.  In  the 
ordinary  course  of  business,  the  payment  made  by  the  defendants  on 
account  of  the  deposit  would  not  appear  as  a  charge  against  the  plaintiff 
until  the  19th  September,  when  the  first  account  was  rendered.  It  is 
not,  however,  charged  to  the  plaintiff  in  that  account,  nor  in  any  other, 
owing  to  a  mistake.  And  the  question  is,  whether  the  defendants  are 
concluded  by  that  omission  from  charging  the  plaintiff  with  the  payment 
of  the  deposit  as  an  item  of  set-off,  because  he  has  himself  sold  to  other 
persons  at  the  price  paid  for  premium  only,  and  has,  at  that  rate,  been 
j^aid  and  settled  with  by  those  persons. 

The  precise  nature  of  the  dealing  between  the  plaintiff  and  his  princi- 
pals does  not  appear  upon  i\e  case ;  nor  is  it  stated  that  the  scrip  was 
ever  transferred  by  the  plaintiff:  for  all  that  appears,  it  may  hare  been 
^  a  mere  time  bargain,  and  the  scrip  may  still  be  in  the  ^hands  of 

-I  the  plaintiff.  If  the  scrip  was  actually  transferred  by  the  plain- 
tiff, he  must  have  known  or  ought  to  have  known,  that  the  price  he  paid 
was  premium  merely,  and  could  not  have  included  any  sum  paid  for 
deposit.  In  either  view  of  the  case,  we  think  that  the  defendants  are 
entitled  to  set  off  the  amount  which  by  the  course  of  business  they  were 
bound  to  pay  in  order  to  procure  the  scrip,  beyond  the  premium,  and 
that  the  omission  to  debit  the  plaintiff  with  such  payment  in  their  acconnt 
does  not  take  away  their  right.  They  dealt  with  the  plaintiff  as  the 
principal  in  the  transaction,  and  are  not  concluded  by  having,  by  mis- 
take, omitted  to  charge  him  with  a  payment  of  which  he  has  had  the 
benefit  by  the  actual  possession  of  the  scrip,  which  could  only  have  been 
obtained  by  the  payment  in  question.  The  case  of  Sutton  v.  Tathan, 
10  A.  k  E.  27,  as  well  as  the  other  cases  cited  in  the  argument,  are  cod* 
sistent  with  the  view  we  take  of  the  case :  and  our  judgment  therefore  ii 
in  favour  of  the  defendants.  Judgment  for  defendants. 
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Coreoant  on  an  indentDre  of  lease,  reteiring  an  annaal  renty  payable  half  yearly  ;  and  alao  e«r- 
taiii  annual  penal  rente  at  a  specified  mte,  snoh  rents,  if  inennredy  to  be  payable  throaghout  the 
tenn,  on  the  dayi  of  payment  of  the  ordinary  rent  One  of  such  penal  rents  was  made  payn^ 
ble  for  any  land  from  which  should  be  taken  a  third  crop  in  any  one  course  of  tillage  without 
seeding  down  the  same,  at  the  time  of  towing  the  third  crop,  in  a  husbftndlike  manner,  and 
sowing  it  with  a  prescribed  quantity  of  proper  grass  seeds.  The  sixth  breach  alleged  that  in 
three  successive  years,  1843, 1844  and  1845,  defendant  took  three  successive  crops  in  one  course 
of  tillafife  from  six  acres  and  a  quarter,  and  did  not  seed  down,  Ac,  and  did  not  sow,  Ac,  at 
required  by  the  lease ;  that  the  penal  rent  of  1252.,  being  at  the  specified  rate,  was  thereby  in- 
ewrred,  and  that  62/.  10«.  for  the  first  half  year  became  due  on  25th  March,  1845.  The  seventh 
breach  alleged  that  two  subsequent  half  yearly  portions  of  the  same  penal  rent  had  become 
doe  on  29th  September,  1845,  and  25th  March,  1846. 

Hkird  idea.  As  to  the  sixth  and  seventii  breaches,  that  defendant,  at  the  time  of  sowing  the  third 
of  the  said  three  crops,  did  seed  down,  kc,  and  did  sow,  Ac,  as  required.    Issue  thereon. 

On  the  trial  it  appeared  that  the  25th  March,  1845,  was  about  the  very  time  for  the  required 
seeding  down,  Ac. ;  the  plaintiff  therefore  waived  his  claim  to  the  first  half  year's  penal  rent; 
and  the  defendant  had  a  verdict  as  to  the  sixth  breach.  At  to  the  seventh  breach  the  verdict 
was  for  the  plaintiff.  A  rule  for  a  nonsuit  on  the  ground  of  variance  in  the  declaration  was 
made  in  Easter  term,  1847,  and  refused ;  and  in  the  following  vacation  the  plaintiff  entered  up 
judgment  and  issued  execution.  At  this  time  the  postea  on  the  judgment  roll  stood  thus ; — 
"As  to  the  issue,"  Ac,  <'on  the  third  plea,  as  to  the  breach  of  covenant  sixthly  within  alleged, 
the  jorors^  "say  that  the  defendant  did  at  the  time  of  sowing  the  third  of  the  said  crops," 
"  wtfA  down,"  Ac,  "and  did  sow,"  Ac.  "  And,  as  to  the  issue,"  Ac,  " on  the  third  plea,  as  to 
the  breach  of  eovenant  seventhly  within  luslgned,  the  jurort"  "  say  that  the  defendant  did  not 
at  the  time  of  sowing  the  third  of  the  said  three  crops,"  "seed  down,"  Ac,  "and  did  not  sow," 
Ac.     And  the  postea  contained  an  assessment  of  125/.  as  the  damages  on  this  breach. 

The  defendant  brought  error;  and  the  inconsistency  of  the  postea  with  respect  to  the  sixth  and 
seventh  breaches  was  assigned  at  a  ground  of  error.  In  Hilary  vacation,  1848,  the  Court  of 
error,  on  the  argument  of  the  case,  suggested  that  application  might  be  made  to  the  Judge 
who  tried  the  cause  to  amend  the  postea  by  his  notes ;  and  judgment  was  stayed  to  give  time 
for  such  application.  In  the  tame  vacation  the  Judge  made  an  order  for  such  an  amendment 
The  poste*,  as  amended,  stood :  "as  to  the  issue,"  Ac,  "on  the  third  plea,  the  jurors"  "say 
that  the  defendant  did  not  at  the  time,"  Ac,  "  seed  down,"  Ac,  "  and  did  not  sow,"  Ac.  "  And, 
as  to  tiiie"  eame  issue,  "  so  far  as  the  same  relates  to  the  non-payment  by  the  defendant  of  the 
ram  of  62/.  10«.,  alleged  by  the  plaintiff  afterwards  to  have  fallen  due  on  the  25th  March,  1845, 
the  jurors"  "say  that  the  said  last-mentioned  sum  did  not,  nor  did  any  part  thereof,  become 
due  and  payable  from  the  defendant  to  the  plaintiff,  in  manner  and  form  as  in  the  said  breach 
alleged."  In  the  same  vacation,  by  authority  of  another  order,  the  judgment  roll  and  trana* 
cript  thereof  were  amended  so  at  to  be  conformable  to  the  amended  postea. 

Held  that  the  amendments  were  made  in  time,  and  rightly,  as  the  errors  amended  were  mere 
misprisions :  the  error  in  the  postea  being  a  misprision  in  relation  to  the  verdict ;  and  the  error 
in  the  judgment  becoming  a  misprision  at  toon  at  the  postea  had  been  amended,  and  a  vari 
aaoe  appeared  between  the  judgment  and  postea. 

Peacock,  in  last  Easter  term,  obtained  a  rule  to  show  cause  why  an 
order  of  Maule,  J.,  that  the  postea  in  this  cause  be  amended  conformably 
to  his  ^notes  of  the  trial,  and  a  subsequent  order  of  Parke,  B.,  r^c^Y 
that  the  judgment  roll  and  the  transcript  thereof  be  amended 
conformably  to  the  amended  postea,  should  not  be  respectively  rescinded, 
and  the  amendments  made  on  the  said  postea  and  judgment  roll  be  set 
aside ;  and  why  the  said  postea  and  judgment  roll  should  not  be  restored 
to  the  state  in  which  they  respectively  were  before  the  amendments 
thereon  were  made. 

The  declaration(a)  was  in  covenant  on  an  indenture  of  demise,  between 

(a)  The  pleadings  wer*  reftired  to  in  the  affidavitt,  but  not  set  out  fai  them,  or  annexed. 
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Jobn  Philips,  from  whom  the  plaintiff  derived  title,  of  the  one  part,  and 
William  Nixon  the  elder  and  the  defendant  of  the  other  part.  The 
indenture,  after  granting  a  term  of  ninety-nine  /ears,  from  September, 
1807,  and  reserving  an  annual  rent  of  100{.  payable  half-yearly  on  25th 
March  and  29th  September,  and  reserving  a  further  yearly  rent  of  20/. 
the  acre,  and  so  in  proportion,  payable  on  the  same  days  of  payment  as 
the  said  yearly  rent,  for  breaking  up  pasture  land,  or  for  underletting, 
&c.,  and  also  (besides  other  contingent  reservations)  a  similar  contin- 
gent rent  of  20/.  per  annum  for  any  land  "  from  which  should  be  taken 
a  third  crop  in  any  one  course  of  tillage  without  seeding  down  the  same 
at  the  time  of  sowing  the  third  crop  in  each  course  of  tillage  in  a  hus- 
bandlike manner  and  sowing  every  acre  thereof,  and  so  proportionably, 
with  twelve  pounds'  weight  at  least  of  good  red  clover  or  other  proper 
grass  seeds,  at  the  option  of"  Philips,  his  heirs,  Jcc,  if  notice  of  such 
option  should  be  given,  and  laying  and  spreading,  on  each  and  every  acre 
of  the  land  so  seeded  down,  after  the  crop  of  corn  or  grain  should 
^-^       *have  been  gotten,  a  sufficient  quantity  of  good  rotten  dung  or 

-I  other  compost :  "  the  said  several  eventual  or  contingent  rents,  if 
any  such  should  become  due,  to  be  additional  to  the  first-mentioned  rent, 
and  to  be  paid  and  payable  half-yearly  by  equal  portions ;  and  the  first 
payment  thereof  to  become  due  and  be  made  at  that  day  of  payment  of 
the  said  first-mentioned  rent  which  should  first  and  next  happen  after 
such  eventual  or  contingent  rent  should  be  incurred,  and  to  continue 
payable  from  thenceforth  during  all  the  residue  of  the  term  thereby  cre- 
ated." Covenants  by  the  lessees  to  pay  the  said  yearly  rent  and  also 
the  said  several  additional  rents,  &c. ;  and  covenants  also  not  to  do  cer- 
tain of  the  particular  acts  in  respect  of  which  the  said  additional  rents 
would  become  payable.  The  sixth  breach  alleged  that  ''  the  defendant 
did,  in  three  successive  years,  to  wit,  in  the  years  1843,  1844,  and  1845, 
and  in  one  course  of  tillage,  sow  and  take  three  successive  crops  of  corn, 
to  wit,  of  oats,  that  is  to  say,  one  of  such  last-mentioned  crops  of  corn  in 
each  and  every  of  the  said  last-mentioned  three  years  respectively,  upon, 
off  and  from  a  certain  other  part  of  the  said  demised  premises,  to  wit, 
upon,  off  and  from  six  other  acres  and  a  quarter  of  another  acre  of  the 
said  close  called,"  &c.,  '^  and  did  not  seed  down  the  same,  or  any  part 
thereof,  at  the  time  of  sowing  the  third  of  the  said  three  crops  of  com  in 
the  said  course  of  tillage,  in  a  husbandlike  manner,  or  in  any  other 
manner  whatsoever ;  and  did  not,  nor  would,  sow  every  acre  thereof,  and 
so  proportionably,  with  twelve  pounds'  weight  at  the  least,  or  with  any 
other  quantity,  of  good  red  clover,  or  with  any  other  proper  grass  seeds 
whatsoever ;  contrary  to  the  form  and  effect  of  the  said  indenture  of  demise 
*  cj  QT  *nd  *^f  the  said  covenant  of  the  defendant  in  that  behalf :  Whereby 

-'  the  defendant  became  liable  to  pay  to  the  plaintiff,  by  such  half- 
yearly  payments  as  aforesaid,  a  certain  other  yearly  rent,  to  wit,  the  yearly 
rent  of  1252.,  being  at  and  after  the  rate  of  20{.  the  acre  as  aforesaid,  over 
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jnd  aboye  the  said  fint-mentioned  yearly  rent  of  1007.,"  &c. :  ^^  And, 
althoogh  one  of  the  said  half-yearly  days  of  payment  of  the  said  first-men- 
tioned rent,  to  wit,  of  1007.,  that  is  to  say  the  25th  day  of  March,  a.  d. 
1845,  being  the  half-yearly  day  of  payment  of  the  said  first-mentioned  rent 
which  first  and  next  happened  after  the  said  last-mentioned  eventual  or 
contingent  rent,  to  wit,  of  125Z.,  had  been  so  incurred  as  aforesaid,  had 
elapsed  before  the  commencement  of  this  suit,  and  a  large  sum«  to  wit,  the 
snm  of  62/.  10«.,  for  one  half  year  of  the  said  last-mentioned  eyentual  or 
contingent  rent,  to  wit,  of  125/.,  ending  on  the  day  and  year  last  afore- 
said, had  become  and  was  due  and  payable,  yet  the  defendant  did  not  nor 
would  pay  the  said  last-mentioned  rent,"  &c.  Seventh  breach.  ^^  That, 
although  afterwards,  and  after  the  said  last-mentioned  half-yearly  day  of 
payment,  two  other  of  the  said  half-yearly  days  of  payment  of  the  said 
first-mentioned  rent,  to  wit,  of  lOOZ.,  that  is  to  say,  the  29th  day  of  Sep- 
tember, A.  D.  1845,  and  the  25th  day  of  March,  1846,  had  elapsed  before 
the  commencement  of  this  suit,  and  two  several  large  sums,  to  wit,  627. 
10«.  and  62{.  10«.,  amounting,"  &c.,  '^for  two  other  halves  of  a  year  of 
the  said  last-mentioned  further  yearly  rent,  to  wit,  of  125/.,"  Jcc,  "had 
become  and  were  due,"  "yet  the  defendant  did  not  nor  would  pay  the 
said  two  last-mentioned  several  sums  of  the  rent  last  aforesaid,"  &c. 

*Pleas.  1.  Non  est  factum.  Issue  thereon.  2.  Traverse  of  p^^^-^i^ 
the  fourth  and  fifth  breaches.  Issue  thereon.  8.  As  to  the  sixth  ^ 
and  seventh  breaches,  that  defendant  did,  at  the  time  of  sowing  the  third 
of  the  said  three  crops,  seed  down  the  said  six  acres  and  a  quarter  in  a 
husbandlike  manner,  and  did  sow  every  acre  thereof,  and  so  proportion- 
ably,  with  twelve  pounds  weight  at  the  least  of  proper  grass  seed,  &c. ; 
conclusion  to  the  country.  Issue  thereon.  No  plea  was  pleaded  as  to 
the  first,  second  or  third  breach. 

The  cause  was  tried  before  Maulb,  J.,  at  the  Staffordshire  Spring 
assizes  1847 ;  when  a  verdict  was  found  for  the  plaintiff  on  the  issue  upon 
the  first  plea ;  for  the  defendant  upon  the  issue  on  the  second  plea ;  for 
the  plaintiff  upon  the  issue  on  the  third  plea  as  to  the  seventh  breach, 
and  for  the  defendant  as  to  so  much  of  the  same  issue  as  related  to  the 
sixth  breach.  Damages  were  assessed  on  the  first,  second,  third  and 
seventh  breaches.  The  affidavits  in  support  of  the  rule  stated  that  it  had 
been  distinctly  admitted  at  the  trial,  on  behalf  of  the  plaintiff,  that  as  to 
the  sixth  breach  the  defendant  was  entitled  to  the  verdict.  A  rule  nisi 
to  enter  a  nonsuit,  on  the  ground  of  variance  between  the  declaration 
and  indenture,  was  afterwards  applied  for  and  refused.  The  plaintiff,  in 
May  following,  entered  up  judgment  and  issued  execution.  The  record 
of  the  postea  and  judgment,  with  respect  to  the  issue  on  the  third  plea, 
then  stood  thus.  "  And,  as  to  the  issue  joined  between  the  said  parties 
on  the  third  plea,  as  to  the  breach  of  covenant  sixthly  within  alleged, 
the  jurors  aforesaid  upon  their  oath  aforesaid  further  say  that  the  defend- 
ant cUd^  at  the  time  of  sowing  the  third  of  the  said  three  crops  of  com  ift 
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*^^11  ^^^  *8&id  Bizth  breach  assigned  mentioBed,  seed  down  the  said  fix 
^  acres  and  a  quarter  of  another  acre  in  the  said  sixth  breaeh 
mentioned,  in  a  hnsbandlike  manner,  and  did  sow  every  acre  thereof,  an4 
00  proportionably,  with  twelve  pounds  at  the  least  of  proper  grass  seed^ 
according  to  the  form  and  effect  of  the  said  indenture  and  covenant.  And, 
as  to  the  issue  joined  between  the  said  parties  on  the  said  third  plea 
as  to  the  breach  of  covenant  seventhly  within  assigned,  the  jurors  afore^ 
said,  upon  their  oath  aforesaid,  further  saj  that  the  defendant  did  nU^ 
at  the  time  of  sowing  the  third  of  the  said  three  crops  of  corn  in  the  said 
seventh  breach  assigned  mentioned,  seed  down  the  said  six  acres  and  a 
quarter  of  another  acre  in  the  said  seventh  breach  mentioned  in  a  hufr> 
bandlike  manner,  and  did  not  sow  every  acre  thereof,  and  so  proportion- 
ably,  with  twelve  pounds  weight  at  the  least  of  proper  grass  seeds,  accord- 
ing to  the  form  and  effect  of  the  said  indenture  and  covenant.  And  the 
said  jurors  assess  the  damages  of  the  plaintiff  on  occasion  of  the  said 
breaches  of  covenant,"  &c.,  *^and,  on  the  said  seventh  breach  within 
assigned,  to  1257." 

Error  was  brought  by  the  defendant  on  this  judgment ;  and  its  incoiii* 
sistency  with  respect  to  the  sixth  and  seventh  breaches  was  assigned  as 
one  of  the  grounds  of  error.  In  explanation  of  this  inconsistency,  the 
affidavits  in  answer  to  the  rule  stated  that  the  default  of  the  defendant 
in  not  seeding  down  was  clearly  proved ;  and  that  the  learned  Judge  left 
the  question  of  fact,  as  to  the  seeding  down,  to  the  jury  generally,  with- 
out reference  to  any  particular  breaches  in  the  declaration ;  that  the 
plaintiff  was  entitled  to  the  verdict  as  to  the  sixth  breach  as  well  as  the 
^..^.  seventh;  but  that,  ^inasmuch  as  it  appeared  that  the  proper  time 
"-■  for  seeding  down  must  have  been  very  near  to  the  25th  March^ 
1845,  the  plaintiff's  counsel  waived  the  first  half  year's  penal  rent 
included  in  the  sixth  breach,  and  consented  to  take  a  verdict  for  the  two 
subsequent  half  years  only,  included  in  the  seventh  breach. 

The  case  was  argued  in  the  Court  of  Error  in  last  Hilary  vacation.  la 
the  course  of  the  argument,  some  of  the  learned  Judges  remarked,  with 
reference  to  the  statement  made  of  the  evidence  given  at  the  trial,  thai 
the  plaintiff  must  have  been  entitled  to  the  verdict  on  both  the  sixth  and 
seventh  breaches  if  he  was  entitled  to  it  on  either,  and  suggested  that 
the  Judge's  notes  of  the  trial  might  furnish  ground  for  amending  the 
postea :  and,  to  give  time  for  this,  the  judgment  of  the  Court  was 
reserved.  Application  being  made  to  Maulk,  J.,  accordingly,  his 
Lordship,  on  7th  February  last,  stated  (according  to  the  affidavit  in 
support  of  the  rule)  that  from  his  notes  it  appeared  that  the  verdict  as 
to  the  sixth  breach  was  given  for  the  defendant ;  and  the  plaintiff's 
counsel  admitted  that  it  was  so  found  by  the  jury.  His  Lordship  made 
an  order  as  follows^  saying  (according  to  the  affidavit  in  opposition  to 
the  rule)  that  it  would  be  consistent  with«  the  real  finding  of  the  jmj 
that  the  verdict  should  stand  as  suggested  on  behalf  of  the 
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^Fpon  bearing  counsel  on  both  sides,  and  upon  reading  my  notes  of  tbe 
trial  in  this  canse,  I  do  order  tbat  the  postea  in  this  cause  be  amended 
conformably  to  my  said  notes  of  the  trial."     Under  this  order  the  poster 
on  the  judgment  roll  was  amended  thus : — '^  And,  as  to  the  issue  within 
joined  on  the  said  third  plea,  the  jurors,"  &c.,  "  say  that  the  defendant 
did  not^  at  the  time  of  sowing  the  third  of  "^the  said  three  crops  p^,,.,.^ 
of  com  in  the  said  sixth  and  last  breaches  mentioned,  seed  down  ^ 
the  said  six  acres,  and  a  quarter  of  another  acre,  in  the  said  sixth  and 
last  breaches  mentioned,  in  a  husbandlike  manner ;  and  did  not  sow 
every  acre  thereof,  Jtc,  so  proportionably,  with  twelve  pounds  weight  at 
the  least  of  proper  grass  seeds,  according  to  the  form  and  effect  of  the 
said  indenture  and  covenant.    And,  as  to  the  issue  within  joined  on  the 
said  third  plea,  so  far  as  the  same  relates  to  the  non-payment  by  the 
defendant  of  the  sum  of  62/.  10«.,  alleged  by  the  plaintiff  afterwards  to 
have  fallen  due  on  the  25th  March,  a.  n.  1845,  the  jurors,"  &c.,  ''  fur- 
ther say  that  the  said  last-mentioned  sum  did  notj  nor  did  any  part 
thereof,  become  due  and  payable  from  the  defendant  to  the  plaintiff,  in 
manner  and  form  as  in  the  said  breach  alleged.    And,  as  to  the  issue  within 
joined  on  the  said  third  plea,  so  far  as  the  same  relates  to  the  non-pay- 
ment by  the  defendant  of  the  two  several  sums  of  62/.  10«.  and  62/.  10«., 
alleged  by  the  plaintiff  to  have  afterwards  fallen  due  respectively  on  the 
29th  day  of  September,  a.  d.  1845  and  25th  day  of  March,  a.  n.  1846, 
respectively,"  the  postea  stated  the  finding  to  be  that  those  sums  were 
due,  as  in  the  seventh  breach  alleged.     A  further  order  was  made  by 
Parke,  B.,  on  the  17th  March  last,  ''  that  the  judgment  roll  in  this 
cause,   and  the   transcript  thereof,   be    amended  conformably  to  the 
amended  postea;"  and  they  were  amended  accordingly. 

Whateley  and  Wkitmore  showed  cause.(a)  The  affidavits  in  support 
of  the  rule  are  answered,  as  to  the  *facts.  But,  further,  this  p^^^j^ 
Court  has  no  jurisdiction  to  rescind  the  order.  In  Sandford  v.  ^ 
Alcook,  10  M.  k  W.  689,  the  Court  of  Exchequer  held  that  they  could 
2o:  inquire  into  the  propriety  of  a  Judge's  amendment  of  the  postea, 
j'.asmuch  as  his  notes  were  not  before  the  Court,  and  the  production  of 
them  could  not  be  compelled. 

Peacocky  M'Mahcn  and  Sennikerj  con  tret.  There  no  judgment  had 
been  pronounced  on  the  postea  aa  originally  returned.  That  was  the 
case  also  in  Eddowes  v.  Hopkins,  1  Doug.  876,  Newcombe  v.  Green,  2 
Str.  1197,  and  Henley  v.  The  Mayor  of  Lyme  Regis,  6  Bing.  100.  Had 
the  learned  Judge,  on  the  trial,  in  this  case,  taken  the  view  upon  which 
the  amendment  is  founded,  the  defendant  might  have  filed  a  bill  of  excep- 
tions :  and,  when  the  motion  for  a  nonsuit  was  made  and  refused,  it  was 
assumed  that  the  postea  represented  the  result  of  the  trial.     How  long 

(a)  Tbe  argoment  against  th«  rale,  and  pari  of  the  argnment  in  lupport  of  1%,  were  heard  ia 
iMt  term  (May  4tb,  1848),  bj  Lord  DvnuM,  C.  J.,  PAintov,  WioHnuir,  and  Bclb,  Ji.  ;  the  r^ 
•ainder  on  thia  day. 


654  BOWERS  v.  NIXON.  T.  T.  1848. 

has  the  Judge  this  power  ?  Is  he  in  the  commission  of  Nisi  prins  for 
life  ?  Would  the  power  continne  eqnallj  in  any  commissioner  of  Nisi 
prius  who  was  not  a  jadge  of  the  superior  courts  T  In  Qrant  v.  Astle, 
2  Doug.  722,  730,  Lord  Mansfield  said,  with  reference  to  the  rule  that 
it  is  a  fatal  error  if  entire  damages  are  given  on  a  declaration  of  which 
one  count  is  bad :  '^  In  civil  cases,  the  rule  is  now  settled,  and  we  have 
gone  as  far  as  we  can,  by  allowing  verdicts  in  such  cases  to  be  amended 
by  the  Judge's  notes."  In  such  a  case  no  venire  de  novo  will  go; 
Holt  V,  Scholefield,  6  T.  R.  691,(a)  though  it  was  allowed  in  Anger  v. 
*6551  *^''^^°^'  Barnes,  478.  In  Empson  v.  Griffin,  11  A.  &;  E.  186, 
where  the  Judge  had  amended  the  verdict  by  confining  it  to  one 
count,  there  was  a  venire  de  novo.  In  Harrison  v.  King,  1  B.  &  Aid. 
161,  this  Court  refused  to  permit  such  an  amendment  to  be  made  after 
judgment  and  a  reversal  on  writ  of  error.  The  same  practice  prevailed 
in  Jackson  v.  Gralloway,  1  Com.  B.  280.  In  17  Assis.  fol.  48  B.  pi.  2, 
it  is  said :  ''  Nota,  Me  record'  ne  puit  estre  amend'  per  les  justices  assigne 
apres  le  journement  en  Banck ;"  which  is  cited  in  Bro.  Abr.  Amendementj 
pi.  58.  [WiQHTMAN,  J.,  mentioned  Doe  dem.  Church  v.  Perkins,  3  T. 
R.  749.]  The  point  was  not  much  discussed  there.  By  stat.  11  H.  4, 
c.  3,  it  was  enacted  that  '^  the  records  and  process  of  pleas  real  and  per- 
sonal," '*  whereof  judgment  is  given  and  enrolled,  or  things  touching  such 
plea,  shall  in  no  wise  be  amended  nor  impaired  by  new  entering  of  the 
clerks,  or  by  the  record  or  thing  certified  in  witness  or  commandment  of 
any  justice,  in  no  term  after  that  such  judgment  in  such  pleas  is  given 
and  enrolled."  And  with  this  accords  Bro.  Abr.  Error ^  pi.  88,  citing 
Tearb.  Pasch.  9  E.  4,  fol.  3  B.  pi.  12.  In  2  Lilly's  Pract.  Reg.  338, 
tit.  Postea^  it  is  laid  down  that  the  clerk  of  assize  cannot  amend  the 
postea  by  his  notes,  after  it  is  filed ;  and  reference  is  there  made  to  Eliot 
V.  Skypp,  Cro.  Car.  338,  where  a  Judge  amended  before  judgment.  In 
Momington  v.  Try,  Cro.  Eliz.  Ill,  it  was  even  said  that  the  clerk  could 
not  amend  the  postea  after  it  was  returned.  [Wightman,  J.  His  mis- 
prision might  be  amended  after  error  brought.]     That  appears  to  rest  on 

*5561  ^^^^'  ^^  ^*  ^'  ^'  ^'  ^^^  *8tat.  8  H.  6,  c.  12,  s.  2,  and  c.  15.  In 
-*  Mellish  v.  Richardson,  7  B.  &  C.  819,(6)  the  Court  of  Common 
Pleas,  after  argument  on  writ  of  error  to  this  Court,  amended  the  postea ; 
and  they  subsequently  amended  the  judgment  roll  by  the  amended  postea 
after  the  judgment  had  been  reversed  by  this  Court.  This  Court  was 
divided  as  to  the  propriety  of  the  amendment  after  reversal  on  error; 
the  facts  were  therefore  stated  on  the  record  for  the  consideration  of  an 
ulterior  Court  of  error :  but  the  House  of  Lords  considered  itself  not 
competent  to  examine  the  propriety  of  the  amendment ;  Mellish  v.  Rich- 
ardson, 9  Bing.  125.(c)     The  case  however  was  cited  in  Rex  v.  Carlile, 

(a)  As  to  which,  howerer,  see  Leach  p.  Thomas^  2  M.  A  W.  427,  432,  S. 

\h)  On  error  from  C.  P.,  Richardion  v.  Mellish,  3  Bing.  334. 

<e)  Bm  8.  a  with  the  opinion  of  the  Lordly  e  Bligh,  K.  8.  70,  84»  80. 
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2  B.  &  Ad.  971 ;  and,  after  search  for  precedents,  it  was  considered  that 
the  Court  had  no  power  to  alter  the  judgment  of  a  preceding  term.  If 
the  judgment  cannot  be  amended  after  the  term,  how  can  the  materials 
of  the  judgment  be  amended  ?  The  amendment  in  question  is  an  amend- 
ment of  substance,  and  not  of  a  misprision,  and  will  estop  the  defe;ndant 
from  denying  the  breach  when  the  plaintiff  sues  for  the  next  accruing 
penal  rent.  In  Regina  v.  Yirrier,  12  A.  k  E.  817,(a)  this  Court  refused 
to  permit  an  amendment  from  the  memory  of  the  Judge,  where  there 
was  no  note  :  here  the  amendment  is,  in  effect,  from  the  Judge's  memory 
only.  [Patteson,  J.  The  order  is,  to  amend  from  his  notes :  we  must 
take  it  that  the  amendment  is  so  made.  Erle,  J.  The  Judge  in  fact 
applies  the  actual  finding  of  the  jury  to  the  technical  form.]  The  Judge's 
statement  as  to  his  *notes  cannot  be  taken  so  absolutely,  as  if  it  r^f-f-i* 
were  a  matter  of  record.  The  defendant  has  a  right  to  insist  on  ^ 
the  actual  finding  of  the  jury.  [WlGHTMAN,  J.  Their  actual  finding  is 
only  the  general  fact.]  Jackson  v.  Williamson,  2  T.  R.  281,  Reece  v. 
Lee,  7  B.  Moore,  269,  Gould  v.  Oliver,  2  Scott's  N.  R.  686,  2  Lilly's 
Prac.  Reg.  646,  tit.  Verdtctj  are  instances  of  the  reluctance  of  the 
Courts  to  interfere  with  the  postea.  Mayo  v.  Archer,  1  Str.  613,  5ir), 
which  seems  to  show  an  opposite  tendency,  was  not  much  discussed. 

Lord  Denman,  C.  J.  I  think  we  ought  not  to  withhold  our  sanction 
of  the  amendments  made  in  this  record  according  to  the  truth  of  the  case, 
and  that  the  learned  Judge  had  authority  to  direct  them  to  be  so  made. 
Patteson,  J.  I  am  of  the  same  opinion.  There  is  no  case  in  which 
I  find  any  limit  as  to  the  time  during  which  a  Judge  may  amend  the 
postea  according  to  his  notes  at  the  trial.  In  Richardson  v.  Mellish,  3 
Bing.  334,  S.  C,  11  B.  Moore,  104,  Lord  Gifpord,  who  became  Master 
of  the  Rolls,  refused  to  amend,  from  motives  of  delicacy,  because  he  was 
no  longer  a  common  law  judge,  and  not  from  any  doubt  of  the  Judge's 
authority  to  do  so.  If  the  judgment  cannot  be  amended  so  as  to  be  con- 
formable to  the  amended  postea,  the  amendment  of  the  postea  is  useless. 
It  is  said  that  a  judgment  cannot  be  amended  after  the  term  in  which  it 
has  been  entered  up,  unless  the  error  to  be  amended  is  a  mere  misprision, 
and  that  the  error  in  this  case  is  no  misprision  :  the  question  then  r^^eeo 
^arises  whether  the  error  in  this  judgment  was  misprision  or  sub-  ^ 
stance.  In  one  sense,  certainly,  it  is  not  misprision ;  for  it  agrees  with 
the  postea,  and  the  only  mistake  was  in  the  postea  itself.  But,  as  soon 
as  the  postea  had  been  amended  by  the  proper  authority,  there  was  a 
variance  between  the  postea  and  the  judgment.  Now  this  variance  was 
in  the  nature  of  a  misprision;  and  it  was  properly  amended  by  making 
the  judgment  conformable  to  the  postea. 

Erle,  J.(i)     I  am  of  the  same  opinion.     The  error  was  in  the  nature 
of  a  mbprision  of  office.     Take  the  matter  up  at  the  time  of  trial      The 

(a)  See  Begina  v.  FaU,  1  Q.  B.  086,  64S,  7. 
(6)  WiflHTKAN,  J.,  WM  not  preient  on  Ihit  dsy. 
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judge  ought  to  make  a  note  of  the  verdict ;  and  this  note  is  to  be  pat  oat 
formally  in  the  postea ;  and,  afterwards,  the  officer  is  to  enter  up  judgment 
according  to  the  postea.  On  reference  to  the  learned  Judge's  notes,  it 
turned  out  that  the  postea  was  not  according  to  his  note  of  the  verdict; 
that  was  a  misprision  which  ought  to  be  amended.  Then  the  judgment 
was  not  acording  to  the  postea ;  that  was  another  misprision  which  ought 
to  be  amended.  Rule  discharged.(a) 

(a)  The  urgament  heard  on  this  daj,  and  the  jadgments,  are  reported  hj  H.  Daruon,  Eeq. 
The  writ  of  error  was  abandoned  by  the  defendant. 

BOWERS  «.  KIXON.    JVov.  27,  1848. 

The  reddendum  of  a  lease  was :  <' yielding  and  paying  therefore"  to  lessor  ''  tlie  yearly  rent  or 
earn  of  100^.,**  **  the  said  annual  rent  to  be  paid  by  two  equal  half-yearly  days  of  payment  Id 
the  year,"  naming  the  days ;  "  and,  also,  yielding  and  paying  unto"  the  lessor,  "  at  or  upon  the 
days  or  times  of  payment  of  tiie  said  yearly  rent  first  above  resenred,  over  and  above  tiie  said 
rent,  a  furiker  yearly  rent  or  sum,  aocording  to  the  rate  of"  20L  the  acre,  for  converting  grac- 
ing land  into  tillage  without  lieense ;  "  and,  also,  yielding  and  paying"  to  the  lessor,  '^  at  or 
upon  the  days  or  times  for  payment  of  the  rent  first  named,  over  and  above  the  said  renti 
hereinbefore  reserved,  according  to  the  rate  of  201"  the  acre,  for  any  part  which  the  lessee  shoald 
set,  let,  or  part  with  the  possession  of,  or  which  by  his  privity  should  be  used  for  purposes 
named,  without  certain  prescribed  treatment ;  **  and,  also,  yielding  and  paying  to  the  lessor, 
at  or  before  the  days  for  payment  of  the  rent  first  reserved,  "over  and  above  the  same  rents, 
the  further  yearly  rent  or  sum  of  20L"  per  acre,  for  any  part  mowed  for  hay,  unless  manured 
as  specified :  **  the  said  severoZ  eventual  or  contingent  rente,  if  any  such  shall  become  due,  to  he 
additional  to  the  first-mentioned  rent,  and  to  be  paid  and  payable  half-yearly  by  equal  portions: 
and  the  first  payment  thereof  to  become  due  and  be  made  at  that  day  of  payment  of  the  said 
first-mentioned  rent  which  shall  first  and  next  happen  after  such  eventual  or  contingent  rent 
■ball  be  incurred,  and  to  continue  payable  from  thenceforth  during  all  the  residue  of  the  term." 
Covenants  binding  the  lessee  not  to  do  some  of  the  acts  upon  which  the  additional  payments 
were  to  accrue,  and  to  pay  the  yearly  rent  of  1001.,  **  and  also  the  said  several  eventual  addi- 
tional rente,  or  such  of  them,  if  any,  as  shall  be  incurred  or  become  due,  at  the  several  days  and 
times,  and  in  the  proportions,  manner  and  form,  above  expressed."  Proviso  for  re-entry  if  the 
yearly  rent, ''  or  the  said  several  eventual  or  conditional  rents,  above  reserved,"  shoald  be  ia 
arrear  for  thirty  days. 

Held  that  the  additional  sums  were  payable  throughout  the  term,  if  the  actor  default  upon  which 
they  arose  was  once  committed* 

The  plaintiff  brought  another  action  of  covenant  against  the  defendant  for  breaches  of  the 
indenture.    The  material  clauses  of  the  indenture,  as  set  out  on  oyer,  were  the  following. 

*"  Yielding  and  paying  therefor^,  yearly  and  every  year,  unto  the  said  John  Phillips 
^5591  his  heirs  or  assigns,  the  yearly  rent  vr  sum  of  lOOZ.  of  lawful,"  Ac,  *'  the  said  aaoni 
rent  to  be  paid  by  two  equal  half-yearly  days  of  payment  in  the  year,  that  is  to  saj, 
the  25th  day  of  March  and  the  29th  day  of  September  in  each  year;  and  the  first  paynea: 
thereof  to  begin  and  be  made  on  the  25th  day  of  Bf  arch  next  ensuing  the  date  hereof.  And,  also, 
yielding  and  paying  unto  the  said  J.  Phillips,  his  heirs  or  Assigns,  at  or  upon  the  days  or  times  of 
payment  of  the  said  yearly  rent  first  above  reserved,  over  and  above  the  mid  rent,  a  further  jeaHy 
rent  or  eum  according  to  the  rate  of  20L  of  like  lawful,"  A^c,  "  th«  acre,  and  so  in  proportion  for  a 
lesser  quantity  than  an  acre,  of  any  of  the  closes,  pieces,  or  parcels  of  land  hereby  demised,  whidi 
are  now,  and  have  for  the  space  of  seven  years  ast  past  been,  used  as  grazing  and  mowing  land, 
which  the  said  W.  Nixon  the  elder,  and  W.  Nixon  tlie  younger"  (dcfeadant),  "  or  any  pcnoa 
eoming  into  possession"  "  under  them  or  either  of  them,  shall,  at  any  time  or  times  during  the 
eontinuance  of  this  demise,  cause,  procure,  permit  or  suffer  to  be  ploughed,"  &c.,  "  or  had  or  osed 
in  tillage,  or  to  be  used  or  occupied  otherwise  than  as  meadow  or  pasture  land,  without  tb« 
license,"  Ac,  "of  the  said  J.  Phillips,  his  heirs  or  assigns,  first  had,"  Ac.  "  And,  also,  yiMi*^ 
amd  paying,  unto  the  said  J.  Phillips,  his  heirs  or  assigns,  at  or  upon  the  days  or  times  for  pay- 
ment of  the  said  yearly  rent  first  above  named,  over  and  above  the  eaid  rente  hercinltfore  reeerved 
aeeordiiyf  to  the  rate  of  201.  of  like  lawful,"  Ac,  "  the  acre,  and  so  in  proportion,"  Ac, "  of  tht  closer* 
Ac,  "of  land  hereby  demised,  of  which  the  said  W.  N.  the  elder  and  W.  N.  the  younger,  or  either  «f 
ithem,  shall  set,  let,"  Ac, "  the  possession,  Ac, "  to  any  person  or  persons  whomsoever,  or  upon  whi^ 
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the  Hud  W.  N.  th«  elder  or  W.  N.  the  younger,  or  either  of  them,  or  any  penon  or  persons  be- 
eoming  poBsesBed,"  Ao.,  **  by  or  throngb  the  aeani^  consent,"  "privity,"  Ac,  «of  the  said  W.  N. 
tke  elder  and  W.  N.  the  yoonger,  or  either  of  them,  shall  sow,  set  or  plant  any  rape,  woad  o» 
potstoee^  or  aboye  half  an  acre  at  one  time  of  flax  (ur  hemp,  or  from  which  he  or  they  shall  have, 
fet  or  take  more  than  three  crops  of  com  or  grain  in  any  one  oonrse  of  tillage,  or  from  which 
ihsll  be  taken  a  seeond  *or  other  crop  of  wheat  withont  making  a  clean  summer  fal- 
low," Ac,  "and  spreading"  «a  soAoient  qnanUty  of  lime,"  Ac,  "or  from  which  shall  [*560 
be  tsken  a  third  crop,"  Ac,  (as  in  the  Uxi,  p.  547,  to  "other  compost").    And,  also, 
fiMing  and  jtaying  onto  the  said  J.  Philips,  his  heirs  and  assigns,  at  or  before  the  days  or  times 
before  appointed  for  payment  of  the  said  rents  first  abore  reserred,  over  and  above  the  tame  rents, 
the  further  yearly  re»t  or  som  of  202.  of  like  lawiU,"  Ac,  "  the  acre,  and  so  in  proportion,"  Ac, 
"of  the  land  or  ground  hereby  demised,  or  any  part  thereof,  which  shall  be  mowed  and  the  pro- 
doee  eat  for  hay  or  fodder,  unless  the  said  W.  N.  the  elder  and  W.  N.  the  younger  shall,  once  at 
lesst  in  every  three  years,"  Ac  (stipnlaika  as  to  manuring).    *<  The  said  several  eventual  or 
contingent  rents,"  Ac  (as  in  the  text,  p.  548).    Covenants  (among  others)  by  the  lessees  to  pay 
the  lessor,  "  yearly  and  every  year  during  the  continuance  of  this  demise,"  "  the  said  yearly  rent 
of  100^,  and  aleo  the  eaid  teveral  eventueU  additional  renti,  or  such  of  thorn,  if  any,  as  shall  be 
incurred  or  become  due,  at  the  several  days  and  times,  and  in  the  proportion,  manner  and  form, 
sbove  expressed,  according  to  the  true  intent  and  meaning  of  these  presents :"  again5t  assigning 
the  lease  for  all  or  any  part  of  the  term,  or  letting  or  parting  with  possession  without  license  of 
the  lessor ;  against  sowing,  setting  or  planting,  on  the  premises,  "  rape,  hemp,  woad  or  potatoes, 
except  as  to  potatoes  in  the  garden ;"  against  taking  more  than  three  crops  of  com  or  grain,  Ac, 
or  s  lecottd  or  other  crop  of  wheat,  without  making  a  clean  summer  fallow,  Ac,  or  a  third  crop 
of  any  sort  of  com,  Ac,  without  seeding  down,  Ac  (neariy  as  in  the  penal  clause,  p.  547,  ant^); 
and  for  manuring  once  in  every  three  years  every  part  which  should  be  mowed  or  cut  for  hay  or 
fodder.    Provided  "  that,  if  it  shall  happen  that  the  said  yearly  rent,  or  the  aaid  §everal  eventual 
or  conditional  rente,  above  reserved,  or  any  or  either  of  them,  or  any  part,  Ac,  "shall  be  behind, 
in  srrear  or  unpaid  by  or  for  the  space  of  thirty  days  next  over  or  after  any  of  the  said  days  or 
tiaes  for  payment  at  or  upon  which  the  same  aro  reserved  and  shall  become  due  as  aforesaid, 
being  lawfully  demanded,  or  if  the  said  W.  K.  ihe  elder  and  W.  N.  the  younger,  or  either  of 
them,  do  not  in  all  things,  according  to  the  trae  intent  and  meaning  of  these  presents,  well  and 
tnily  observe,"  Ac,  "  all  and  singular  the  covenants,"  Ac,  "  herein  contained  on  his  and  their 
part  to  be  observed,"  Ac,  "  then,  or  in  any  of  the  said  cases,  it  shall  and  may  be  lawful  to  and 
for"  the  lessor  to  re-enter. 

Breach  2.  That  defendant,  on  part  of  the  premises,  to  wit>  on  three  quarters  of  an  acre,  planted 
potatoes ;  whereby  a  yearly  rent  of  15^  accrued  above  the  first-mentioned  rent  of  lOO/. ;  that 
one  half-yearly  day  of  payment  had  elapsed,  and  7^  10«.  had  become  due,  but  defendant  had 
not  paid  it. 

Breach  3.  Non-payment  of  two  more  half-yearly  portions  of  the  same  rent  of  151.,  falling  due 
fines  the  portion  before  mentioned. 

Breach  4.  That  defendant  did,  in  three  successive  years,  and  in  one  ^course,  Ac, 
take  three  successive  crops  of  com,  Ac,  on  six  and  a  quarter  acres,  and  did  not  seed  ["^561 
down,  Ac,  nor  sow  with  good  red  clover,  Ac;  whereby  he  became  liable  to  another 
f early  rent  of  125t;  that  two  half-yearly  days  of  payment  had  elapsed,  but  defendant  had  not 
paid  the  two  portions  of  the  125/.  then  accruing. 

Defendant  (after  setting  out  the  indenture  on  oyer)  demurred  as  to  the  second,  third  and  fourth 
breaches.     Joinder  In  demurrer. 

Peacock,  for  the  defendants.  The  last  two  assignments  of  broaches,  at  any  rate,  cannot  be 
supported.  The  intenUon  of  the  parties  was,  that,  upon  the  specified  acts  or  defaults  taking 
place,  a  penal  sum  should  be  paid,  not  an  additional  rent  continuing  to  the  end  of  the  term. 
The  reservation,  being  the  language  of  the  lessor,  must  be  construed  strictly;  Doddxrxdob,  J., 
in  Shury  r.  Brown,  3  Bulst  328.  Co.  Litt  197  a,  Gerrard  v.  Clifton,  7  T.  R.  676,  Bacbeveral  v, 
Frogate,  1  Vent.  161,  where  (p.  162)  a  case  is  cited  showing  the  importance  of  an  antithesis  of 
clauses  in  the  reservation.  Further,  there  is  here  not  a  mere  reservation,  but  also  a  condition  of 
re-entry  on  non-payment;  and  therefore  the  construction  will  be  the  more  strict;  Crusoe  dem. 
Blencowe  v.  Bngby,  2  W.  Bla.  766.  The  language  of  the  indenture  varies :  in  one  instance  the 
additional  sum  is  not  called  "rent,*"  but  the  words  are  only  "yielding  and  paying"  "according 
to  the  rate  of  20/."  per  acre.  That  is  applicable  to  the  case  of  a  subletting :  there  the  reversioner 
would  chum  toties  qnoties,  on  the  possession  of  the  sublessee  or  assignee,  as  a  continuing  breach, 
but  not  after  the  sublease  was  determined.  [Lord  DamiAir,  C.  J.  How  do  you  get  over  the 
words  the  "several  eventual  or  contingent  rents f"]  Those  words  do  not  abeolutely  give  the, 
rbntaater  of  rent  to  all  the  penal  payments. 


561  BRABSHAWa  ARBITRATION.    T,  T.  1848. 

Wlaielif,  eontrily  was  stopped  by  the  Oovrt 

Lord  DEVM4if,  C.  J.  I  should  bare  been  glad  to  eaeape  from  the  eonelnsioii :  bat  the  ease  is 
too  clear.  The  intention  of  the  parties  nndonbtedly  was  that  each  of  these  snms  should  become 
payable  continually,  as  additional  rent  The  aoeidental  omission  of  the  term  ''rent,"  in  one  of 
the  clauses,  still  leaves  enough  to  show  the  necessary  eonstmotion.  We  cannot  snpply  a  restric- 
tion which  the  parties  did  not  intend. 

pATTBSoif,  J.  The  words  **  farther  rent"  are  omitted  in  one  instanoe,  accidentally  as  it  seems ; 
"yielding  and  paying"  runs  throaghoat  Afterwards  the  payments  are  called  the  "sereral" 
«  rents," 

CoLBBiDOK,  J.  There  is  no  essential  difference  as  to  the  sabjeci-matter  of  the  danses :  the 
omission  in  one  seems  to  be  merely  aeddentaL 

:f'rgon      *WiGHTXAK,  J.    That  mast  be  so :  we  cannot  ^ve  effect  to  the  olanses  on  any  other 
-•  supposition.  Judgment  for  plaintiC 


In  the  Matter  of  Arbitration  between  BRADSHAW  and  The  EAST 
and  WEST  INDIA  Docks  and  BIRMINGHAM  JUNCTION  Rail- 
way  Company. 

I  nder  the  Lands  Clauses  ConsolidaUon  Act»  1845,  8  A  9  Tlct  c.  18,  if  a  question  of  disputed 
compensation  be  submitted  to  arbitration,  under  ss.  23,  25,  and  an  umpire  be  appointed,  under 
seet  28,  by  the  Board  of  Trade  (or  Railway  Commissioners,  since  stat  9  A  10  Viet.  o.  105), 
and  the  submission  be  made  a  rule  of  Court  under  sect  36,  the  Court  has  jurisdioUon  to  set 
aside  the  award  of  the  umpire,  though  neither  the  appointment  of  the  umpire,  nor  his  award, 
be  made  a  rule  of  Court 

It  is  no  objection,  under  sect  63,  to  the  award  of  such  umpire,  made  under  sect  28,  that  the 
prio^  of  the  land  and  the  compensation  for  damage  by  sererance,  though  each  is  expressly 
clumed,  are  assessed  in  a  gross  sum. 

A  claimant  in  respect  of  land  of  which  he  is  tenant  in  fee  cannot  object  that  the  award  assesses 
the  compensation  on  the  assumption  that  he  is  in  possession,  whereas  it  is  occupied  by  a  lessee. 

The  Court  will  not  entertain  the  objeotion  that  the  award  is  contrary  to  the  OTidenoe. 

A  company,  under  sect  25,  appointed  an  arbitrator  on  23d  March ;  the  claimant  another  on  6th 
AprU.  The  arbitrators  neglected,  scTcn  days  after  request  by  the  Company,  to  appoint  sn 
umpire ;  on  which  the  Company  applied  to  the  Railway  Commissioners ;  and  they  i4>pointe<I 
an  umpire  on  17th  May.    Held  that  such  i^pointment  was  in  time. 

The  umpire  and  arbitrators  made  their  declarations,  under  seet  33,  on  27ih  May,  before  the 
umpire  entered  upon  the  matters  referred.  Held,  that  no  objection  arose  from  the  latenen  of 
these  declarations. 

The  umpire  made  his  award  on  23d  July.  Held,  not  too  late,  he  having  three  months  for  that 
purpose,  under  sect  23,  from  the  time  of  the  duty  derolying  on  him. 

Thb  following  facts  were  stated  by  the  affidavit  on  which  the  after- 
mentioned  rule  nisi  was  obtained. 

1846.  November  30.  The  above-named  Company  (acting  under  stat. 
9  &;  10  Vict.  c.  cccxcvi.,  local  and  personal,  public)  sent  a  notice,  of  this 
date,  to  William  Bradshaw,  who  was  possessed  of  the  fee  simple  of  a 
house,  buildings  and  land  in  Middlesex,  stating  that  they  were  willing 
to  treat  for  his  estate  and  interest  in  the  land  and  premises  described  in 
the  notice.  At  the  foot  thereof  was  the  following  description  of  the  pre- 
mises required. 
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♦"Parish  of  St.  John  South  Hackney,  in  the  County  of 

Middlesex."  L  ^63 


"No.  00 
Plao. 


Dmeriptioo  of  propertj. 


Owner  or  reputed 
Owner. 


Lessee. 


Occapler. 


1. 

Putore        .... 

William  Bradshaw 

^        ^ 

John  Low. 

3. 

Ditto 

Ditto 

- 

—        — 

Ditto. 

4. 

Ditto  ----- 

Ditto 

-          _ 

_ 

Ditto. 

8. 

Fftrm  boose,  yard  and  cowsheds 

Ditto 

- 

. 

Ditto. 

9. 

House,  yard,  garden,  and  ontboilding 

Ditto 

- 

John  Banm 

John  BauB 

10. 

Stable,  outbuildings  and  yard 

Ditto 

- 

Ditto    - 

Ditto." 

This  schedule  properly  described  the  interest  of  Bradshaw's  tenants. 
December  21.  Bradshaw  made  his  claim  on  the  Company,  stating  that, 
"by  reason  of  the  construction  of  the  said  railway,  about  ten  acres  of  my 
estate  will  be  wholly  destroyed  for  building  purposes.    I  therefore  claim 
for  the  land  described  in  the  notice  of  the  30th  of  November,  being  a 
portion  of  such  ten  acres,  and  for  injury  and  damage  to  the  residue  of 
such  ten  acres  by  reason  of  the  intended  severance,  the  sum  of  17,325Z., 
subject  to  a  fair  deduction  therefrom  for  the  value  of  the  land  destroyed 
for  building  purposes  and  which  may  not  be  required  or  taken  by  the 
Company.     I  also  claim,  as  the  value  of  the  manor  house,  garden,  and 
oatbuildings  described  by  the  No.  9  in  such  notice,  and  in  the  occupation 
of  John  Baum,  the  sum  of  15002.;  and  for  the  stabling,  outbuildings  and 
yard,  described  by  the  No.  10,  the  sum  of  7502.     And  also  claim  to  be 
paid  for  any  injury  or  damage  I  may  otherwise  sustain,  and  all  costs, 
charges,  and  expenses  to  be  incurred  by  me,  by  reason  of  the  said  Com- 
pany taking  such  land  and  premises.     And,  in  addition,  *com-  r^c^j. 
pensation   for   being   dispossessed  of  my  estate."     He  added:  '- 
<<  And  I,  the  said  W.  B.,  do  hereby  give  express  notice  to  the  promoters 
of,"  jtc,  A<  that  it  is  my  intention  to  claim,  and  I  do  hereby  claim,  the 
benefit  of  the  23d  section  of  the  Lands  Clauses  Consolidation  Act"  (8  & 
9  Vict.  c.  18);  ^^and  I  do  hereby  signify  my  desire  to  have  this  my  claim 
settled  by  arbitration,  in  manner  as  by  the  said  act  is  provided  for  set- 
tling claims  by  arbitration."     A  copy  was  delivered  to  the  solicitor  of 
the  Company  on  the  same  day. 

1847.  March  25th.  Bradshaw's  solicitor  received  from  the  Company's 
solicitor  notice,  dated  23d  March,  that  they  had  appointed  Francis' Fuller 
arbitrator  on  their  part ;  requesting  Bradshaw  to  appoint  an  arbitrator 
on  his  behalf;  and  adding  a  description  of  the  land  required,  exactly  like 
the  description  before  set  out. 

April  6th.  Bradshaw  appointed  Henry  Francis  Gadsden  arbitrator 
on  his  part,  by  written  notice  to  the  promoters ;  which  recited  the  notices 
of  30th  November  and  2l8t  December,  1846,  and  added :  <«and  I  hereby 
give  notice  that  the  matter  so  required  to  be  referred  to  arbitration  is  as 
follows :  viz.  to  settle  the  amount  of  compensation  to  be  paid  to  me  by 
the  said  Company  for  the  fee  simple  in  possession  of  and  in  the  land, 
f^rm  house,  yard  and  cow  shed  in  the  occupation  of  John  Low ;  the  manor 
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house,  garden  and  outbuildings,  the  stabling,  outbuildings  and  yard,  in 
the  occupation  of  John  Baum  (which  said  manor  house,  garden  and  out 
buildings,  stabling,  outbuildings,  and  yard,  are  subject  to  a  lease  thereof 
granted  to  the  said  John  Baum  for  a  term  of  years  which  will  expire  on 
Michaelmas  day  1850,  at  the  yearly  rent  of  88/.);  all  which  said  pre- 
^.f-nr-i  inises  are  described  or  referred  to  in  my  *aforesaid  claim;  and 
-*  for  injury  and  damage  by  reason  of  the  severance  of  my  said  land; 
and  for  all  other  injury,  damage,  costs,  charges,  and  expenses  mentioned 
%nd  detailed  in  my  claim  hereinbefore  recited." 

Afterwards  Bradshaw,  the  arbitrators  not  having  appointed  an  umpire, 
applied  to  the  Board  of  Trade  to  appoint  one,  requesting  that  he  might 
be  a  barrister. 

May  17.  The  Board  appointed  George  Powell,  who  was  chief  clerk 
to  the  Waterloo  Bridge  Company,  and  not  a  barrister. 

May  27.  The  arbitrators  and  Powell  made  the  declarations  prescribed 
by  Stat,  8  &  9  Vict.  s.  33. 

The  affidavit  then  detailed  circumstances  for  the  purpose  of  showing 
that  the  umpire  had  received  evidence  not  on  oath,  and  had  decided  con- 
trary to  the  evidence ;  and  it  stated  that  proof  was  given  of  the  damages 
by  taking  the  land,  and  the  general  damages  by  severance,  subject  to  the 
lessee's  and  tenants'  interest. 

July  26.  The  claimant's  solicitor  received  a  copy  of  the  award  here- 
after described.  It  was  deposed  that  the  claimant  had  never  alleged  that 
he  held  the  estate  in  possession  free  from  encumbrances,  or  could  give 
immediate  possession,  but  that  he  gave  express  notice  of  Baum's  lease 
and  Low's  tenancy. 

The  submission  (entered  into  by  appointment  of  arbitrators  as  above 
mentioned)  was  made  a  rule  of  Court  on  12th  November,  1847.(a)  The 
award  was  dated  23d  July,  1847.  It  stated  that  the  umpire,  «<  having 
also,  in  making  this  my  award,  regarded  not  only  the  value  of  the  lands, 
*^  ^Ai  hereditaments,  and  premises  to  be  *purchased  or  taken  as  aforesaid 
^  by  the  said  Company  from  the  said  William  Bradshaw,  but  also 
the  damage  and  detriment  to  be  sustained  by  him  by  reason  of  the 
severing  of  the  said  lands,  hereditaments,  and  premises  taken  from  the 
other  lands,  hereditaments,  and  premises  of  the  said  William  Bradshaw, 
or  otherwise  injuriously  affecting  such  other  lands,  hereditaments,  and 
premises  by  the  exercise  by  the  said  Company  of  the  powers  contained 
in  the  said  acts"  (the  acts  relating  to  the  Company)  "or  either  of  them,'* 
did  «  award,  decide,  order,  and  determine  that  the  amount  or  sum  of 
money  to  be  paid  by  the  said  Company  to  the  said  W.  B.,  his  heirs, 
executors,"  &c.,  "as  and  for  and  by  way  of  compensation  and  consideration 
money  for  the  absolute  purchase  of  the  fee  simple  in  possession,  free 

(a)  Stat  8  A  9  Viot  c.  18,  s.  36.  The  rale  directed  "  that  the  two  eeTeral  appointmeoU  of  arbi- 
trators or  submissions  to  arbitration,"  executed  hj  the  parties  respectively,  sbonld  "be  respeet- 
Wely  entered  ana  made  a  rale  of  this  Court" 
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from  encumbrances  (save  and  except  the  tithe  commutation  rent  charge), 
of  all  those  pieces  or  parcels  of  land,  hereditaments,  and  premises,  so 
agreed  to  be  purchased  as  aforesaid,  and  particularly  mentioned  and* 
deseribed  in  the  said  schedule  hereunder  written,  and  numbered  respect- 
irely,  1,  2,  3,  4,  8,  9,  and  10,  on  the  said  plan  hereunto  annexed,  and 
eoloored,"  &c.,  "  and  also  for  the  purchase  of  all  and  every  the  estate, 
right,  share,  and  interest  of  him,  the  said  W.  B.,  and  his  heirs,  executors," 
&c.,  « in,  upon,  or  affecting  the  said  lands,  hereditaments,  and  premises, 
or  any  part  thereof,  and  also  for  the  immediate  possession  thereof,  and 
also  as  and  for  compensation  for  all  damage  sustained  by  the  said  W.  B. 
by  reason  of  the  severing  of  the  said  lands,"  &c.,  "  hereinbefore  described 
from  the  other  lands/'  &c.,  «  of  the  said  W.  B.,  or  otherwise  injuriously 
affecting  such  other  lands,"  &;c.,  <<  shall  be  the  sum  of  25602.  of  lawful 
money  of  Great  Britain,  the  same  being,  in  my  judgment,  the  fair,  just, 
and  reasonable  value  of  the  said  lands,  hereditaments,  and  '^'pre-  r^f-n^^ 
mises."  (The  schedule  annexed  contained  the  parcels  mentioned  ^ 
in  the  description,  ant%,  p.  668,  without  names  of  parties,  but  stating 
the  quantities,  in  all,  two  acres  and  fourteen  perches.) 

Butt,  on  behalf  of  the  claimant,  in  last  Michaelmas  term,  obtained  a 
rule,  on  reading  the  rule  of  Court  of  November  1847,  the  affidavits  and 
the  copy  of  the  award,  calling  on  the  Company  to  show  cause  «  why  the 
award  or  umpirage  made  between  the  parties  should  not  be  set  aside  on 
the  following  grounds :  That  the  award  is  not  warranted  by  the  sub- 
fflission :  the  price  to  be  paid  for  the  land  for  compensation  for  the 
damage  by  severance,  and  for  the  other  injuries  sustained  by  the  claim- 
ant, is  assessed  in  one  sum  of  2560Z.,  whereas  the  sum  to  be  paid  for  the 
land,  the  sum  to  be  paid  as  compensation  for  severance,  and  the  sum  to 
be  paid  for  other  injuries,  should  each  have  been  assessed  and  awarded 
separately :  That  the  award  is  not  according  to,  nor  warranted  by,  the 
claim  upon  which  the  umpire  professes  to  adjudicate,  in  this,  that  the' 
umpire  has  awarded  a  sum  for  the  value  of  the  land,  and  for  the  imme- 
diate possession  thereof,  whereas  it  appears,  by  the  claim  and  the  pro- 
ceedings, that  the  claimant  had  not  possession,  and  could  not  give  such 
immediate  possession,  but  that  part  of  the  land  to  be  taken  by  the  Com- 
pany was  in  the  possession  and  occupation  of  John  Baum,  under  a  lease 
to  him  for  a  term  of  years  expiring  in  1850,  and  that  other  part  of  the 
land  so  to  be  taken  was  in  the  occupation  of  John  Low,  as  tenant 
thereof:  That  the  umpire  has  exceeded  his  authority  in  awarding  a 
sum  of  money  to  be  paid  (inter  alia)  for  the  immediate  possession  of  the 
baid  land ;  that  he  had  no  power  to  award  in  respect  of  such  *im-  p^^rgo 
mediate  possession:  That  the  umpire  received  evidence  and  ^ 
statements  not  upon  oath :  That  he  decided  contrary  to  all  the  evi 
deuce  before  him :  That  the  declarations  of  the  arbitrators  and  umpire, 
respectively,  were  not  made  in  due  time :  That  the  umpire  was  not 
properly  and  legally  appointed :  That  the  award  was  made  after  the 
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nmpire'B  authority  had  ceased :  That  the  award  is  not  certun  nor  final 
in  the  eereral  particulars  before  mentioned :  That  the  Board  of  Trade 
had  no  authority  to  appoint  an  umpire. 

In  the  affidavit  in  answer  it  was  deposed  that  the  book  of  reference 
was  made  in  haste,  and  under  circumstances  which  rendered  it  impossible 
to  rely  upon  it  for  accuracy  in  detail.  That  Ghidsden,  the  claimant's 
arbitrator,  had,  by  the  direction  of  the  claimant's  solicitor,  refused  to 
agree  to  the  appointment  of  any  umpire  not  of  the  legal  profession  :  that 
thereupon  the  Company's  solicitor  applied  to  the  Railway  Commis- 
sioners(a)  to  appoint;  and  the  latter  appointed  Powell.  That  the 
claimant's  solicitor  then  objected  that  seven  days'  notice  had  not  been 
given  to  the  arbitrators ;  and  thereupon,  on  30th  April,  1847,  such 
notice,  on  behalf  of  the  Company,  was  given  to  the  arbitrators,  request- 
ing them  to  appoint  an  umpire.  That,  they  not  having  done  so,  applica- 
tion was  made  on  the  8th  of  May  to  the  Railway  Commissionors,  who, 
on  the  17th  of  May,  reappointed  Powell. 

The  affidavit  then  went  into  statements  contradicting  or  explaining 
the  statements  on  the  other  side  as  to  the  umpire's  conduct,  and  the 
evidence. 

That,  upon  the  hearing,  no  lease  or  agreement  for  tenancy  with  Baum 

*5691  ""^  ^"^'^  "^  ^^'''''' '  ^""^  ^"^  ^^*™  *''*f  ™*^®  ''''  ^^^  assumption 
-^  that  the  land  was  practically  in  the  claimant's  power  for  building 

purposes ;  and  that  the  claimant's  notice,  in  which  he  stated  his  interest 

to  be  <<fee  simple  in  possession,"  was  put  in  evidence. 

That  no  objection  was  made  by  the  claimant's  solicitor  to  the  appoint- 
ment of  the  umpire ;  and  that  such  solicitor  appeared  to  concur  in  the 
proceedings. 

In  last  term,(i) 

Sir  John  Jervis,  Attorney-General,  Sir  F,  KMy^  and  Cowling  showed 
cause.  The  Court  has  no  jurisdiction  over  the  award.  It  has  not  been 
made  a  rule  of  Court,  neither  has  the  appointment  of  the  umpire,  but 
OQly  the  submission,  under  stat.  8  &  9  Vict.  c.  18,  s.  86.  It  is  true  that 
the  submission  is  the  ultimate  origin  of  the  umpire's  authority.  [Wight- 
MAN,  J.  The  effect  therefore  is  the  same  as  if  his  appointment  had 
been  made  a  rule  of  Court.] 

As  to  the  first  objection.  Nothing  in  the  act  requires  an  umpire  to 
assess  the  price  in  a  distinct  sum  from  the  compensation  for  damage  by 
severance.  Sect.  63  directs  only  that,  in  estimating  the  purchase-money 
or  compensation,  regard  shall  be  had  to  both ;  sect.  84  speaks  only  of  a 
single  sum.  Sect.  49  does  indeed  direct  a  separate  assessment  in  the 
case  of  a  jury :  but  even  there  the  provision  is  directory  only,  not  com- 
pulsory ;  Corrigal  v.  The  London  and  Blackwall  Railway  Company,  5 

(a)  Stat  9  A  10  Yict.  o.  105  (Royal  assent,  28th  Angtut,  1846),  s.  2,  transfers  the  puirers  of 
Ike  Board  of  Trade  to  the  Railway  Commissioners. 
(6)  May  4th,  1848.    Before  Lord  DiincAir,  C.  J.,  PATRfloir,  Wiohtmaii,  and  Erlk,  Jb. 
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Man.  &  G.  219,  249,  where  the  Court  relied  upon  the  case  In  the  mat- 
ter of  the  London  and  Greenwich  Railway  Company,  2  A.  &  E.  678. 

*As  to  the  second  and  third  objections.     The  claimant  will  be  r-^f'P^f^ 
a  gainer  by  the  mistake,  if  there  be  one,  as  he  has  compensation  ^ 
for  both  the  reversion  and  the  possession. 

As  to  the  fourth  objection.  The  claimant's  affidavit  is  loose  as  to  the 
facts,  and  is  answered. 

As  to  the  fifth  objection.  The  claimant's  affidavit  does  not  distinctly 
raise  the  point.  But,  if  this  were  otherwise,  the  Court  would  not  enter- 
tam  such  an  objection  to  an  award. 

As  to  the  sixth  objection.  It  was  not  necessary  that  the  arbitrators 
should  make  any  declaration  under  sect.  88.  They  did  not  (according 
to  the  words  of  that  clause)  <<  enter  into  the  consideration  of  any  mat- 
ters referred :"  their  character  of  arbitrators  existed  only  to  the  extent 
of  giving,  by  their  neglect,  authority  to  the  Railway  Commissioners 
under  sect.  28.  They  could  not  properly  act  at  all  before  they  appointed 
an  umpire ;  Hughes  v,  Gamett.(a)  The  umpire  did  in  fact  make  the 
declaration  before  entering  upon  the  matters  referred. 

As  to  the  eighth  objection.  This  rests  merely  on  the  grounds  before 
discussed. 

As  to  the  seventh  and  ninth  objections.     The  arbitrators  did  not^ 
under  sect.  27,  appoint  an  umpire ;  nor,  in  fact,  did  they  do  anything 
within  the  twenty-one  days,  named  in  sect.  81,  from  the  appointment  of 
the  last  arbitrator.    That,  however,  would  not  prevent  the  Commissioners 
from  appointing  an  umpire;  for  it  could  not  prevent  the  arbitrators 
themselves  from  doing  so :  if  it  did,  the  question  must  be  left  to  a  jury, 
who  could  not,  under  sect.  28,  act  for  three  months ;  and  that  interval 
would  be  unemployed  altogether.     But  the  umpire's  '''power  ori-  p^c;-.^^ 
ginates  in  sect.  28.     There  was  nothing  to  prevent  the  Company  ^ 
from  making  the  request  to  appoint  an  umpire,  at  any  time  before  the 
period  arrived  at  which  a  jury  could  act ;  otherwise,  it  would  always  be 
necessary  to  make  the  request  within  fourteen  days  of  the  appointment 
of  the  last  arbitrator,  so  as  to  leave  seven  days  to  complete  the  twenty- 
one  named  in  sect.  28.    Nor  does  the  act  limit  the  power  of  the  Com- 
missioners to  the  twenty-one  days.    Further,  the  claimant  has  waived 
the  objection  by  appearing  before  the  umpire :  and  therefore,  whatever 
might  be  the  decision  of  the  Court  if  it  were  attempted  to  enforce  the 
award,  the  claimant  is  not  entitled  to  ask  to  have  it  set  aside,  as  void ; 
the  distinction  between  setting  aside  an  award  and  refusing  to  enforce  it 
is  illustrated  by  Doe  dem.  TurnbuU  v.  Brown,  6  B.  &  C.  384,  and  Cock 
V,  Gent,  13  M.  &  W.  364.     Then,  if  the  umpire  was  duly  appointed,  the 
only  limitation  as  to  the  time  for  making  the  award  must  be  under  sect. 
28.    But  he  cannot  be  said  to  have  failed  for  three  months  to  make  his 

(a)  Cited  in  Reade  v.  Dntton,  2  M.  A  W.  69. 
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award  till  three  montha  have  expired  from  his  acquiring  the  authority ;(«) 
Skerratt  v.  North  Staffordshire  Railway  Company,  2  Phil.  Ch.  Rep.  47& 

Butt  and  Hugh  HiU,  oontriU  None  of  liie  objections  is  answered. 
As  to  the  second  and  third.  The  complaint  of  the  claimant  is,  not  that 
he  gets  less  than  the  umpire  would  have  awarded  if  he  had  taken  the 
♦^791  ^^^^^  ^^^  '^'consideration,  but  that  the  award  is  made  on  a  sub- 
^  ject-matter  not  submitted  to  arbitration  at  all,  namely,  the  valae 
of  the  fee  simple  in  possession. 

As  to  the  fourth  objection.    (On  this  they  discussed  the  affidayits.) 

As  to  the  seventh  and  ninth  objections.  The  power  of  the  arbitrators 
to  appoint  an  umpire  ceased  at  the  end  of  twenty-one  days  from  the 
appointment  of  the  last  arbitrator ;  and  the  power  of  the  Commissioners 
is  merely  substituted  for  that  of  the  arbitrators.  The  power  of  the  um- 
pire to  make  an  award  by  himself  is  given  only  in  the  two  cases  of  the 
arbitrators  differing,  or  neglecting  to  award ;  sects.  28,  81 :  he  must 
therefore  be  appointed  before  their  functions  expire.  According  to  the 
argument  on  the  other  side,  there  is  no  limitation  at  all  as  to  the  time 
during  which  the  Commissioners  may  appoint.  Consent  cannot  give 
jurisdiction.  Our.  ctdv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

In  this  case,  several  objections  were  made  against  the  award  of  the 
umpire. 

First :  That  one  sum  was  awarded  for  damage  and  price,  instead  of 
a  separate  sum  on  each  account.  The  answer  is  that,  in  respect  of  arbi- 
tration, there  is  no  requirement  in  the  statute  for  separate  assessments, 
and  that,  in  respect  of  verdicts  upon  inquisitions,  such  requirements  as 
are  in  sect.  49  of  the  present  statute  are  directory,  and  not  conditional ; 
In  The  matter  of  the  London  and  Greenwich  Railway  Company,  2  A. 
&;  E.  678,  Corrigal  v.  The  London  and  Blackwall  Railway  Company,  5 
Man.  &  G.  219. 

^.p.o-.  '^'Secondly  and  thirdly:  that  the  award  assumes  the  claimant 
-'  to  be  in  possession.  The  answer  is,  that  such  assumption,  if  actu- 
ally made,  is  in  his  favour  and  to  his  advantage,  and  therefore  no  mat- 
ter of  complaint  for  him.  But  it  does  not  appear  clearly  that  any  such 
assumption  was  made.  The  expression  « fee  simple  in  possession,'*  in 
the  claim  is  used  in  contradistinction  to  fee  simple  in  the  reversion  or 
remainder.  The  compensation  given  can  only  be  taken  to  be  in  respect 
of  what  was  claimed :  and,  if  the  tenants  have  any  claim  in  respect  of 
the  actual  possession  of  the  land,  their  remedy  is  against  the  Company, 
and  not  against  the  owner  of  the  fee. 

(a)  Hugh  Ilill,  on  this  point,  referred  to  an  nnreported  cmm,  In  tbe  Hatter  of  the  Great  Kortk 
of  England  Railway,  argued  before  Pattbsox,  J.,  in  tbe  Bail  Coart»  bj  Martin  and  H,  Bill  sa 
one  side,  and  lilit  on  the  other,  in  last  Michaelmas  term.  His  Lordship  now  stated,  from  hiJ 
notes,  that  the  decision  there  was,  that  the  time  ran  from  the  appointment  of  the  umpire,  and  not 
•fl  urged  in  support  of  the  award,  from  the  time  of  his  appointment  coming  to  his  knowledge. 
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Fourthly,  fifthly,  and  eighthly :  that  the  umpire  received  etatements 
not  on  oath,  and  that  he  decided  contrary  to  the  evidence,  and  that  the 
award  is  not  final.  But  the  proof  of  these  assertions  fails :  and,  with 
respect  to  the  fifth  objection,  even  if  the  decision  had  been  contrary  to 
the  evidence,  that  would  not  be  any  ground  for  the  interference  of  this 
Court. 

As  to  the  ninth,  sixth,  and  seventh  objections  against  the  appointment 
of  an  umpire  by  the  Board  of  Trade,  the  time  of  his  declaration,  and 
the  time  of  making  his  award :  the  facts  appear  to  be,  that  the  Company 
appointed  their  arbitrator  on  the  28d  March,  1847,  and  the  claimant  his 
on  the  6th  April.     These  arbitrators  did  not  appoint  an  umpire,  or  enter 
on  the  matters  referred ;  and  both  parties,  before  the  29th  April,  joined 
in  applying  to  the  Board  of  Trade  to  appoint  an  umpire.     On  the  29th 
April  the  claimant  objected  to  the  appointment  of  any  umpire  not  a  bar-* 
rister.     The  Company  afterwards  made  a  request  to  the  arbitrators :  and, 
after  seven  days,  another  '^application  to  the  Board  of  Trade,  p^^r^j 
who  on  the  17th  May,  appointed  a  surveyor  to  bo  the  umpire.  '- 
He  made  his  declaration  on  27th  May,  and  his  award  on  26th  July. 
Upon  these  facts  the  objections  are  that  the  appointment  of  the  umpire 
most  be  completed  within  twenty-one  days,  and  the  award  of  the  umpire 
made  within  three  months,  after  the  appointment  of  the  arbitrators ;  that 
their  appointment  was  complete  on  the  6th  April,  and  that  consequently, 
the  appointment  of  the  umpire  on  the  17th  May,  and  the  making  of 
the  award  on  the  26th  of  July,  were  too  late.     But  it  appears  to  us  that 
the  powers  given  for  arbitration  continue  for  three  months  after  the  arbi- 
trators are  appointed,  and  are  determined  then  only  by  sect.  23,  enacting 
that  the  question  shall  be  settled  by  a  jury  if,  when  the  matter  shall  have 
been  referred  to  arbitration,  the  arbitrators  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  or  if  no  final  award  shall 
be  made :  That  the  31st  section,  providing  that  the  umpire  shall  determine, 
where  neither  of  the  arbitrators  refuses  or  neglects  to  act,  and  they  fail 
for  twenty-one  days  from  their  appointment  to  make  their  award,  operates 
only  to  take  from  the  arbitrators  the  power  of  making  an  award,  and  to 
vest  that  power  in  the  umpire,  but  not  to  render  void  the  submission  to 
arbitration  and  the  other  powers  incidental  thereto,  such  as  the  appoint- 
ment of  an  umpire.     The  statute  contemplates  three  cases  where  a  single 
arbitrator  is  to  award ;  and  in  each  of  those  cases  he  has  three  months 
for  the  purpose :  viz.  where  a  single  arbitrator  is  originally  appointed, 
under  sect.  25,  or  a  vacancy  is  left  unsupplied,  under  sect.  26,  or  one 
of  the  two  refuses  or  neglects  to  act,  under  sect.  30.     It  is  to  be  observed 
*that  the  umpire  cannot  be  brought  into  action  in  either  of  these  rn^f-^rf- 
cases.     Then  section  31  provides  for  two  arbitrators  acting  and  ^ 
failing  to  award.     If  they  so  fail  for  twenty-one  days,  and  do  not  extend 
their  time,  the  power  to  award  is  taken  from  them  and  vested  in  such 
umpire  ac  is  duly  appointed  under  the  other  provisions  of  the  statute^ 
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wluoh  are  not  affected  by  this  section.  The  incapacity  to  make  an  award 
has  no  effect  upon  the  power  given  to  the  arbitrators  under  sect.  27,  and 
to  the  Board  of  Trade,  on  their  default,  under  sect.  28,  to  appoint  a  new 
umpire  in  case  of  the  death  or  failure  of  the  first.  And  we  see  no  reason 
why  the  same  incapacity  to  award  should  have  any  effect  upon  the  powers 
given  for  appointing  the  original  umpire.  If  the  construction  contended 
for  by  the  claimant  is  correct,  it  might  happen  that  at  the  end  of  twenty- 
one  days  the  power  to  award  might  cease,  and  the  power  to  resort  to  a 
jury  still  be  suspended  for  the  residue  of  three  months ;  which  would  be 
a  delay  without  purpose.  On  these  grounds  we  have  come  to  the  con- 
clusion that  the  appointment  of  the  umpire  was  valid. 

There  appears  no  foundation  for  the  objection  that  the  umpire  did  not 
make  his  declaration  in  time,  as  he  was  appointed  on  the  17th  May,  and 
made  it  on  the  27th,  before  he  entered  on  the  matters  referred. 

The  remaining  objection  is  that  the  award  of  the  umpire  is  too  late, 
there  being  more  than  three  months  between  the  appointment  of  the 
arbitrators  and  his  award.  But  we  find  it  decided  in  Skerratt  r.  North 
Staffordshire  Railway  Company,  2  Phil.  Ch.  Rep.  475,  that  the  three 
*'>7fll  *™^^*'^®  ^^^  ^^^  umpire  commences  from  the  duty  devolving  upon 
^  him.  In  this  decision  we  fully  concur.  And  as  this  award  of 
the  umpire  was  made  within  three  months  from  the  duty  devolving  upon 
him,  and  indeed  within  three  months  from  his  appointment,  it  is  not  too 
late. 

The  rule  therefore  must  be  discharged  with  costs. 

Rule  discharged. 


CLEGG  and  Others  v.  DEARDEN. 

The  owner  of  a  coal  mine  excarated  as  far  as  the  boundary  (which  he  was  by  enstom  entided  to 
do),  and  continaed  the  excavation  wrongfully  into  the  neighbouring  mine,  leaTlng  an  apeTtare 
in  the  coal  of  that  mine,  through  which  water  pacsed  into  it  and  did  damage. 

Held  that  the  party  excavating  was  liable  in  trespass  for  breaking  into  the  neighbouring  mine,  bat 
not  in  an  action  on  the  case  for  omitting  to  close  up  the  aperture  on  his  neighbour's  soil; 
though  a  continuing  damage  resulted  from  its  being  unclosed.  And  therefore  that»  on  an  iasM 
joined  upon  Not  guilty,  the  facts  being  proved  as  above  stated,  the  defendant  was  entitled  to 
the  verdict 

Qwxre,  whether,  under  such  circumstances,  a  legal  obligation  attaches  on  the  trespasser  to  vm 
means  on  his  own  land  for  preventing  the  flow  of  water. 

Bat,  if  it  does,  and  an  action  is  brought  for  not  using  such  means,  the  declaration  must  allege 
the  duty  specifically ;  and  the  plaintiff  cannot  recover  on  a  count  stating  merely  that  the 
defendant  wrongfully  made  the  aperture  and  omitted  for  an  unreasonable  time  to  doce  it, 
whereby,  Ac. 

Nor  can  he  recover  at  all  for  damage  occasioned  by  the  flow  of  water  in  consequence  of  the  aper- 
ture remaining  unclosed,  if  an  action  on  the  case  has  already  been  brought  for  making  the 
aperture  and  letting  in  the  water,  which  action  was  referred  to  arbitration,  and  the  plaintift 
being  made  party  to  the  reference  in  respect  of  any  ii^^^  ^  ^^  ^7  ^i>7  o^  ^®  matters  alleged 
in  the  declaration  in  such  action,  has  had  damages  awarded  and  paid  to  him  for  such  \a^^* 
Although  the  damage  last  complained  of  If  subsequent  to  the  award  and  payment 


12  ADOLPHUS  &  ELLIS.    N.  S.  676 


Casb.  Th«.  declaration  stated :  That  defendant,  at  the  time  of  the 
committing,  &c.,  was  possessed  of  and  entitled  to  a  certain  coal  mine 
lying  and  being  nnder  certain  land  in  the  county  of  Lancaster,  and  con- 
tigaous  and  next  adjoining  to  a  certain  other  coal  mine  in  the  said  county 
formerly  in  the  possession  and  occupation  of  one  James  Starkey,  but  at 
the  time  of  the  committing,  &c.,  and  now,  in  the  possession  and  occupa- 
tion of  the  plaintiffs  under  a  demise  heretofore  to  '''them  thereof  r^^^^rir 
made  by  the  said  James  Starkey :  And  that,  while  the  last-men-  ^ 
tioned  coal  mine  was  in  the  possession  and  occupation  of  the  said  J.  S., 
to  wit,  on  31st  December,  1838,  the  defendant  broke  and  entered  the  said 
last-mentioned  coal  mine,  and  dag  out  of  the  same  divers  large  quantities 
of  coal,  to  wit,  &c.,  and  took  and  carried  away  the  same,  and  thereby 
then  made  and  caused  a  large,  wide,  and  extensive  aperture  and  excava- 
tion into  the  said  last-mentioned  coal  mine  from  the  said  coal  mine  of  the 
defendant :  And,  although  defendant,  after  plaintiffs  became  possessed 
of  the  said  coal  mine,  &c.,  to  wit,  on  1st  August,  1841,  was  requested  by 
plaintiffs  to  fill  and  stop  up  the  said  aperture  and  excavation  so  made  by 
defendant  as  aforesaid,  yet  defendant,  well  knowing,  &c.,  but  contriving, 
&c.,  to  wit,  on  8th  August,  1841,  and  on  divers  other  days,  &c.,  and 
while  the  said  coal  mine  was  in  the  possession  and  occupation  of  plaintiffs 
as  aforesaid,  wrongfully  and  injuriously  kept  and  continued,  and  caused  to 
be  kept  and  continued,  for  a  long  and  unreasonable  time,  to  wit,  thence 
hitherto,  the  said  aperture  and  excavation  open  and  unfilled  up,  and,  during 
all  the  time  aforesaid,  has  neglected  and  refused,  and  still  neglects  and 
refuses,  to  fill  and  close  up  the  same :  Whereby,  and  by  reason  of  the  con  ti- 
nning and  keeping  by  the  defendant  the  said  aperture  and  excavation  so 
open  and  unfilled  up  as  aforesaid,  divers  large  quantities  of  water  which  had 
gathered  and  collected,  and  were  then  standing,  in  the  said  coal  mine  of  de- 
fendant next  immediately  adjoining  to  the  said  coal  mine  in  the  possession 
and  occupation  of  plaintiffs,  afterwards  and  after  plaintiffs  became  possessed 
of  the  said  last-mentioned  coal  mine,  to  wit,  on  the  day  and  year  last 
^aforesaid,  burst  through,  and  then  ran  and  flowed  from  and  out  r^p-rrn 
of,  the  said  coal  mine  of  the  said  defendant  through  the  said  aper-  ^ 
tare  and  excavation,  in  and  upon,  into  and  over  the  said  coal  mine  then 
in  the  possession  and  occupation  of  plaintiffs,  and  inundated  and  greatly 
damaged  and  injured  the  same ;  and  the  said  large  quantities  of  water 
have,  thence  hitherto,  run  and  flowed,  and  still  continue  to  run  and  flow, 
from  and  out  of  the  said  coal  mine  of  defendant,  through  the  said  aper- 
ture and  excavation,  in,  upon,  into  and  over  the  said  coal  mine  in  the 
possession  and  occupation  of  plaintiffs  as  aforesaid :  Whereby,  and  by 
reason  of  the  said  large  quantities  of  water  inundating,  &c.,  and  still  con- 
tinuing to  run,  &c. ;  damage  that  plaintiffs  and  their  servants  have  been 
hindered  from  working  the  mine,  &c.,  and  plaintiffs  have  been  forced  to 
expend,  and  have  expended,  money,  to  wit,  &c.,  in  pumping  out  the 
water  and  puttmg  the  mine  into  a  fit  state  for  working,  &o. 
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Pleas.  1.  Not  Guilty.  Issue  thereon.  2.  That  the  causes  of  action 
did  not  accrue  within  six  years.  Verification.  Replication,  that  the 
causes  of  action  did  accrue  within,  &c. :  conclusion  to  the  country.  Issue 
thereon.  8.  That  the  mine  secondly  above  mentioned  was  not,  at  the 
time  of  the  committing,  &c.,  in  the  possession  or  occupation  of  plainti&, 
in  manner,  &;c. :  conclusion  to  the  country.  Issue  thereon.  4.  I%at 
defendant  was  not  requested  by  plaintifis  to  fill  and  stop  up  the  said 
aperture,  &c.,  in  manner,  &c. :  conclusion  to  the  country.  Issue  thereon. 

5.  That,  heretofore,  to  wit,  on  16th  February,  A.  D.  1841,  one  Hugh 
Hornby,  clerk,  in  the  Court,  &c.  (Exchequer),  impleaded  defendant  in  an 
action  of  trespass  on  the  case,  and  therein  declared  that,  before  and  at 

*VTQ1  *^^^  ^™^  ^^  ^^^  committing  of  the  grievances  thereinafter  men- 
^  tioned,  one  James  Starkey  held  and  enjoyed  a  certain  close,  ^., 
called  The  Holmes,  &c.,  and  a  certain  other  close,  &c.,  parcel  of  the  bed 
of  the  River  Roach,  &c.,  as  tenant  to  the  said  Hugh  Hornby,  the  rever- 
sion thereof  in  his  demesne  as  of  fee,  &;c.,  then  belonging  to  and  vesting 
in  the  said  H.  H. ;  and  that  defendant  did,  whilst  the  said  J.  S.  held,  &c., 
as  tenant,  Jcc,  as  aforesaid,  and  whilst  the  said  reversion  thereof  belonged 
to  and  was  vested  in  H.  H.,  to  wit,  on  Ist  January,  a.  d.  1820,  and  on 
divers  other,  &c.,  wrongfully  and  unjustly,  without  the  leave,  &c.,  and 
ikgainst  the  will,  of  H.  H.,  break  and  enter  into  the  said  closes,  &c.,  and 
then  made  divers,  to  wit,  100  holes  and  100  excavations  in  the  strata  and 
mines  by  and  in  the  said  closes,  under  the  surface  thereof,  and  then  dug 
and  excavated  divers,  to  wit,  100,000  tons  of  coal  and  100,000  cart  loads 
of  earth  and  soil  from  and  out  of  the  said  closes  in,  under,  and  below  the 
surface  thereof,  and  then  carried  away  the  same,  and  thereby  caused 
divers,  to  wit,  two  acres  of  the  roofs  and  earth,  soil  and  coal  and  land  of  the 
said  two  closes,  immediately  above,  about,  and  around  the  said  holes  and 
excavations,  to  fall  in,  upon,  about,  and  in  the  said  closes,  and  then  aud 
(hereby  choaked  up,  damaged,  and  spoiled  divers,  to  wit,  500,000  tons  of 
^oal  and  500,000  tons  of  earth  and  soil  of  and  in  the  said  closes,  and 
sbereby  caused  divers  drains  and  watercourses  and  quantities  of  water  tc 
empty  themselves,  run,  escape,  and  flow  unto  and  into  the  said  two  closes 
under  and  below  the  surface,  flooding,  injuring,  and  spoiling  the  coal, 
strata,  earth,  and  soil  of  the  said  two  closes  in,  under,  and  beneath  the 
surface  thereof,  and  thereby  also  then  injured  the  said  closes,  and  greatly 
k^AOl  *^^^^^^7  ^'^^  ^^^^  weakened  and  undermined  and  rendered  inse- 
^  cure  the  surface  of  the  said  closes  and  permanently  injured  the 
reversionary  estate  and  interest  of  the  said  Hugh  Hornby  of  and  in  th« 
said  two  closes  and  the  mines,  Jcc. ;  by  reason  of  which,  kc,  (averring 
damage  to  Hornby's  reversionary  estate) :  That  defendant  pleaded  Not 
Guilty  and  other  pleas,  and  issues  were  thereupon  joined :  and  such  pro- 
ceedings were  thereupon  had  that  afterwards,  &c. :  the  plea  then  allq^ 
that  Hornby's  action  came  on  for  trial  at  the  Liverpool  August  assiiaS) 
5  Vict. ;  and  thereupon,  by  a  rule  then  made  at  the  said  assiaes  with  Iht 
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ooBBent  of  Hornby  and  defendant,  &c.,  and  of  Starkey,  who  thereby  con- 
Bented  to  become  a  party  to  the  rule,  it  was  ordered  that  the  jury  should 
find  a  verdict  for  Hornby,  damages  10,0002.,  subject  to  be  reduced,  &c., 
or  a  verdict  for  defendant,  or  a  nonsuit,  entered,  according  to  the 
award  after  mentioned ;  and  that  the  cause,  and  all  matters  in  difference 
between  Hornby  and  defendant,  and  between  Starkey  and  defendant, 
flhould  be  referred  to  the  award,  &c.  (reference,  in  ordinary  form,  to  a 
barrister) :  and  that  the  persons  composing  a  joint  partnership  or  mining 
company,  called  The  Heywood  Colliery  Company,  or  The   Captain 
Fold  Colliery,  might,  if  they  should  think  fit,  and  certify  their  desire 
by  writing,  &c.,  become  parties  to  the  rule,  as  to  any  alleged  injury  to 
them  or  any  of  them  by  any  of  the  matters  alleged  in  the  declaration. 
The  plea  then  averred  that  the  persons  composing  the  said  partnership, 
who  are  the  now  plaintiffs  in  this  suit,  certified  their  desire  accordingly : 
that  the  arbitrator  took  upon  him  the  arbitration,  and  made  and  pub- 
lished his  award,  and  thereby  ordered  the  damages  to  be  reduced  to 
*4ML  Ids.  8d.,  and  awarded  that  Starkey  had  sustained  damages  p^c^n^ 
by  the  matters  in  the  said  declaration  alleged,  and  assessed  such  ^ 
damages  at  1^.,  and  further  awarded  that  the  said  persons  composing  the 
said  partnership  had  suffered  damages  in  respect  of  certain  injuries  to 
them  by  the  matters  in  the  said  declaration  alleged,  to  the  amount  of 
204/.  8s. :  and  he  awarded  that  that  sum  should  be  paid  to  them,  and  the 
sum  of  Is.  to  Starkey,  by  the  defendant,  on  or  before^  &c.     The  plea 
averred  that  defendant  did  pay  the  several  sums  to  the  respective  parties, 
as  awarded,  and  that  they  accepted  and  received  the  same  after  the 
making  of  the  award ;  and  it  averred,  also,  the  identity  of  the  last-men- 
tioned James  Starky  with  the  Starky  mentioned  in  the  present  decla- 
ration, and  of  the  Heywood  Colliery  Company  with  the  plaintiffs  in  this 
suit :  and  it  alleged  that  the  coal  mine  in  the  present  declaration  secondly 
mentioned  was  and  is  parcel  of  the  two  closes  mentioned  in  Hornby's 
declaration,  and  of  the  coal  strata,  &c.,  of  the  said  two  closes  so  floodedi 
!rc.,  as  therein  mentioned :  «<  and  that  the  said  breaking  and  entering  the 
said  coal  mine  in  the  said  declaration  of  the  now  plaintiffs  mentioned,  and 
digging  out  of  the  same  the  said  quantities  of  coal  therein  mentioned,  and 
taking  and  carrying  away  the  same,  and  making  and  causing  the  said  aper- 
ture and  excavation  into  the  said  last-mentioned  coal  mine  from  the  said 
coal  mine  of  the  defendant,  were  and  are  part  and  parcel  of  the  grievances 
in  the  said  declaration  in  the  said  action  of  the  said  Hugh  Hornby,  and  in 
the  said  award"  <<  mentioned,  and  in  respect  whereof  such  damages  were 
awarded  and  paid  as  aforesaid  to  the  said  Hugh  Hornby,  James  Starkey, 
and  the  said  persons  composing  the  said  *Company  and  the  now  r^roo 
plaintiffs,  respectively,  and  were  so  awarded  and  paid  as  aforesaid  ^ 
for  and  in  respect  of  such  damages  as  aforesaid,  and  all  consequential 
damages  to  arise  or  happen  in  consequence  thereof  to  the  said  H.  H.,  J. 
8.,  and  the  said  Company  and  now  plaintiffs,  respectively,  or  any  persona 
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thereinafter  claiming  any  interest  under  them,  or  any  of  them  respectively. 
And  this,"  &c.     Verification. 

Replication  to  plea  5.  That  plaintiflb  commenced  their  action,  «  not 
for  the  grievances  in  that  plea  attempted  to  be  justified,  but  for  that  the 
defendant  after  the  commencement  of  the  said  action"  at  the  suit  of 
H.  H.,  and  after  the  making  of  the  said  award,  <«^  to  wit,  on  the  day  and 
year  in  the  said  declaration  mentioned,  and  from  the  making  of  the  said 
award  thence  hitherto,  kept  and  continued  the  said  aperture  and  excava- 
tion, so  made  by  the  defendant  into  the  said  coal  mine  of  the  plaintiffs 
below  the  surface  of  the  earth  as  in  the  declaration  mentioned,  opened 
and  unfilled  up  and  unclosed,  and  after  the  making  of  the  said  award  and 
thence  hitherto,  wrongfully  suffered  and  permitted  the  said  large  quan- 
tities of  water  which  had  gathered  and  collected,  and  were  then  standmg, 
in  the  said  coal  mine  of  the  defendant  as  in  the  said  declaration  men- 
tioned, to  run  and  flow  through  the  said  aperture  and  excavation  so  made 
by  the  defendant  as  aforesaid  in,  upon,  into,  and  over  the  said  coal  mine 
of  the  plaintiffs,  and  to  flood  and  inundate  the  same,  and  which,  but  for 
the  making  of  the  said  aperture  and  excavation  by  the  defendant  as  afore- 
said, and  digging  out  and  carrying  away  the  said  quantities  of  coal  there- 
from, and  keeping  and  continuing  the  same  by  the  defendant  thence 
^_o-i  hitherto  open,  unfilled  up  and  enclosed,  would  not  ^have  so  nm 
-*  and  flowed  as  aforesaid  and  flooded  and  inundated  the  said  coal 
mine  of  the  plaintiffs.  And  that,  by  reason  of  the  premises,  and  of  the 
defendant  neglecting  to  divert  and  otherwise  drain  off  or  dispose  of  the 
said  large  quantities  of  water  which  had  so  collected  and  accumulated  in 
his  said  coal  mine  as  aforesaid,  so  as  to  prevent  the  same  from  flowing 
through  the  said  aperture  and  excavation  so  made  by  the  defendant  as 
aforesaid,  and  thus  flooding  and  inundating  the  said  coal  mine  of  the 
plaintiffs,  the  said  large  quantities  of  water  have,  from  the  time  of  the 
making  of  the  said  award,  and  thence  hitherto,  continued  to  run  and  flow, 
and  at  the  time  of  the  commencement  of  this  suit  still  ran  and  flowed, 
and  still  do  run  and  flow,  from  and  out  of  the  said  coal  mine  of  the  de- 
fendant in,  upon,  into,  and  over  the  said  coal  mine  in  the  possession  and 
occupation  of  the  plaintiffs  as  aforesaid,  in  manner  and  form  as  the  plain- 
tiffs have  in  their  said  declaration  above  complained  against  the  defend- 
ant ;  boing  other  and  different  grievances  than  those  in  the  said  last  plea 
of  til"  defendant  attempted  to  be  justified."     Verification. 

Pleas  to  the  new  assignment.  1.  Not  guilty.  Issue  thereon.  2. 
That  Hornby  impleaded  defendant  in  such  action  as  in  the  last  plea  to 
the  present  declaration  mentioned,  and  such  proceedings  were  had 
thereon,  and  the  cause  and  all  matters,  &c.,  were  so  referred,  and  sudi 
persons  became  parties,  &c.,  and  such  award  was  made  and  damages 
awarded  and  paid  by  defendant  to  the  respective  parties,  as  in  that  plea 
mentioned,  and  that  the  persons  to  whom  the  damages  were  paid  were 
respectively  such  persons  as  in  that  plea  in  that  behalf  alleged.    And 
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"that  the  said  ^damages  were  so  awarded  and  so  paid  as  aforesaid  p^i^ro^ 
for  and  in  respect  of  the  matters  in  the  declaration  in  the  said  ^ 
action  at  the  suit  of  the  said  H.  H.  alleged,  and  the  injuries  to  the  said 
persons  in  the  said  award  mentioned  by  the  matters  in  the  said  declara- 
tion in  the  said  action  at  the  suit  of  the  said  H.  H.  alleged,  and  for  and 
in  respect  of  all  consequential  damages  thereafter  to  arise  or  happen  by 
reason  of  any  of  the  matters  or  injuries  in  the  said  declaration  in  that 
cause  alleged  to  any  of  the  said  parties  to  the  said  reference  other  than 
the  said  defendant,  and  all  persons  thereafter  claiming  any  interest  under 
them,  or  any  of  them  respectively.    And  the  defendant  further  says  that, 
though  true  it  is  that  the  grievances  above  newly  assigned  were  griev- 
ances arising  or  happening  after  the  commencement  of  the  said  action  at 
the  suit  of  the  said  H.  H.,  and  after  the  making  of  the  said  award,  yet 
that  the  said  grievances  so  newly  assigned,  and  each  and  every  of  them, 
were  and  are  merely  and  only  consequential  damages  arising  or  happen- 
ing to  the  plaintiffs  by  reason  of  the  matters  or  injuries  in  the  said  decla- 
ration in  the  said  cause  at  the  suit  of  the  said  H.  H.  alleged,  and  the 
matters  in  difference  and  injuries  so  referred  as  aforesaid,  and  in  respect 
of  which  such  damages  were  so  awarded  and  paid  as  aforesaid/'    Verifi- 
cation. 

Replication  to  the  last  plea  to  the  new  assignment.  That  the  award 
in  that  plea  mentioned  was  in  the  words,  &c.,  following :  the  replication 
then  set  it  forth  as  it  is,  in  substance,  stated  above,  p.  580,  581,(a)  and 
proceeded :  '^'Without  this,  that  the  said  grievances  so  above  newly  p^.j-p^ 
assigned  were  merely  and  only  consequential  damages  arising  or  ^ 
happening  to  the  plaintiffs  by  reason  of  the  matters  or  injuries  in  the 
said  declaration  in  the  said  cause  at  the  suit  of  the  said  H.  H.  alleged, 
and  the  matters  in  difference  and  injuries  so  referred  as  aforesaid,  or  any 
or  either  of  them,  or  any  part,  or  in  respect  of  which  the  said  damages 
were  so  awarded  and  paid  as  aforesaid,  in  manner  and  form  as  in  the 
said  last  plea  is  alleged.     Conclusion  to  the  country.     Issue  thereon. 

The  present  cause  was  tried  at  the  Liverpool  Spring  assizes,  1845, 
when  a  special  verdict  was  found. 

The  verdict  stated  that  the  plaintiffs  were  owners  of  a  colliery  called 
the  Captain  Fold  Colliery,  from  1830  to  the  commencement  of  this  suit. 
That,  in  1839,  James  Starkey,  by  indenture,  demised  to  the  plaintiffs  all 
the  mines  and  beds  of  coal,  &c.,  lying  within  or  under  the  tenement  and 
estate  and  demised  lands  of  Starkey,  called  the  Heywood  Hall  estate,  for 

(a)  The  words  of  the  award  as  to  the  damagef  fustained  by  Starkey  and  the  now  plaintSffi 
were  etated  ma  foUowa. 

**  And  I  do  further  award,  order,  and  adjudge  that  the  said  James  Starkey  hath  sustained 
damage  by  the  matters  in  the  said  declaration  alleged ;  and  I  assess  each  damage  at  the  amount 
of  one  shilling :  And  I  do  farther  award,  order,  and  determine  that  the  persons  composing  the 
■aid  joint  partnership  or  mining  company,  called  the  Heywood  CoUiery  Company,  have  suffered 
damage  in  respect  of  certain  injury  to  them  by  the  matters  in  the  said  declaration  in  the  said 
amuse  aUeged ;  and  I  assess  such  damage  at  the  amount  of  204^  St."  Then  followed  the  order 
for  payment 
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99  years.  That  the  Hejwood  Hall  estate  compriBed  the  lands  from  the 
west  end  of  a  tunnel  at  Captain  Fold  (shown  in  a  plan  annexed),  north 
west,  to  the  defendant's  colliery  on  the  opposite  side  of  the  river  Roach, 
and  included  that  river  and  part  of  certain  lands  called  the  Holmes  (sho^ 
*f^R(M  ^^  ^^^  plftQ)>  &nd  comprised  the  drawing  road  and  water  *level 
^  from  the  said  tunnel  to  the  Holmes  (also  shown  in  the  plan). 
The  verdict  then  went  on  as  follows. 

That  before  the  making  of  the  said  lease  to  the  plaintiffs  by  James 
Starkey,  the  defendant  had,  by  his  servants,  trespassed  into  that  part  of 
the  Hey  wood  Hall  estate  leased  to  the  plaintiffs  which  adjoined  the  defend- 
ant's miiie  (and  marked  or  shown  on  the  said  plan,  &c.),  <«and  got  the  coal, 
there  marked,"  &c.,  <<ont  of  the  Heywood  Hall  estate,  and,  in  getting 
that  coal,  had  made  an  aperture  and  excavation  into  the  coal  of  the  Hey- 
wood Hall  estate  at  the  place  marked  A.  at  the  northwest  end  of  the 
Wflifor  level  before  mentioned  (in  the  said  plan  marked/'  &c.),  (^irhich 
was  so  leased  by  the  said  J.  S.  to  the  plaintiffs :  that,  afterwards  and 
before  the  year  1889,  the  roof  of  the  said  excavation  made  by  the  defend- 
ant into  the  Heywood  Hall  coal  fell  in  by  reason  of  his  having  got  the 
coal  and  removed  the  pillars  there;  and  the  interstice  became  filled  vith 
water :  that,  afterwards,  in  1840,  the  plaintiffs  drove  a  level  from  the 
said  tunnel  into  and  along  the  Heywood  Hall  estate  coal,  as  shown,*'  &c, 
(in  the  plan)  «in  a  direction  towards  the  defendant's  mine,  and  until  they 
came  to  a  point,  A.,  being  at  a  distance  of  from  six  to  ten  yards  short  of, 
and  within  their  own  boundary,  when  the  waters  which  had  collected  in 
the  defendant's  mine  flowed  through  the  excavation  and  aperture  at  A. 
aforesaid,  which  had  been  made  in  the  Heywood  Hall  estate  as  aforesaid; 
and  the  defendant  has  not  hitherto  stopped  or  filled  up  the  aperture,  or 
done  anything  to  prevent  the  flowing  of  the  water  from  his  mine  througii 
and  into  the  said  aperture  and  excavation  made  by  him  in  the  Heywood 
Hall  estate :  Neither  the  plaintiffs  nor  the  said  James  Starkey,  nor  the 
t'^STT  ®**^  Hugh  Hornby,  clerk,  had  any  knowledge  of  the  *tresp«s 
■^  so  as  aforesaid  committed  by  the  said  defendant,  or  of  the  apertnrt 
and  excavation  so  made  as  aforesaid,  or  of  the  said  roof  having  so  fallec 
in  and  the  interstice  having  so  become  filled  with  water,  until  the  plain- 
tiffs, in  driving  their  said  level,  met  the  excavated  workings  of  the  defend- 
ant at  the  said  point  A.  That  the  defendant  has  not  pumped  any  watei 
out  of  his  mine  adjoining  the  Heywood  Hall  estate  since  1840,  and  has 
ceased  to  work  his  own  mine  since  1842.  That  plaintiffs'  and  defendant's 
mines  are  on  the  same  bed  of  coal,  the  defendant's  on  the  rise,  and  the 
plaintiffs'  on  the  dip;  and  that  it  is  the  custom  in  working  coal  mines  for 
the  owner  of  the  mine  or  bed  on  the  rise  to  work  jp  to  the  boundary  of 
his  coal  on  the  dip,  and  for  the  owner  of  the  mine  or  bed  on  the  dip  to 
protect  his  own  mine  from  the  influx  of  water  from  the  mine  or  bed  on  the 
rise  by  leaving  a  sufficient  barrier  of  coal  on  his  own  side  of  the  boundary 
-on  the  rise;  and  that  the  sa.i  distance  of  from  six  to  ten  yards,  left  by 
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the  plaintifi  beyond  the  end  of  their  water  level  aforesaid,  would  have 
been  a  sufficient  barrier  for  the  purpose  aforesaid,  if  the  defendant  had 
not  by  his  said  servants  made  the  aperture  and  excavation  aforesaid. 
That  the  water,  after  the  plaintiffs  so  drove  the  said  water  level,  con- 
tinned  to  flow  from  the  defendant's  colliery  into  the  said  water  level  at 
the  place  marked  A.,  through  the  said  aperture  and  excavation,  and  thence 
ran  along  the  water  level  to  the  said  tunnel,  and  flooded  the  coal  at  Gap- 
tain  Fold  colliery,  between  the  said  drawing  road  and  water  level ;  which 
said  continued  flowing  of  the  water  through  the  said  aperture  and  exca- 
vation 80  made  by  the  defendant  as  mentioned  in  the  declaration  in  the 
action  brought  by  H.  H.,  clerk,  as  hereinafter  mentioned,  and  the  con- 
tinned  ^running  thereof  along  the  water  level  and  flooding  the  coal  p^^^-oQ 
as  aforesaid,  are  the  grievances  complained  of  in  this  action.  ^ 
That,  in  consequence  thereof,  the  plaintiffs,  in  order  to  win  and  get  the 
said  coal  of  the  Heywood  Hall  estate,  have,  ever  since,  up  to  the  time 
of  the  commencement  of  this  action,  been  obliged  to  pump  out  and  dis- 
charge, and  have  pumped  out  and  discharged,  the  said  water  so  flooding 
the  coal  at  Captain  Fold  colliery  along  the  said  tunnel,  and  thereby  have 
incurred  considerable  expenses  in  pumping  the  water  out  of  the  said  last- 
mentioned  colliery,  beyond  what  they  theretofore  had  incurred ;  and 
which  said  expenses  are  sought  to  be  recovered  in  this  action." 

The  verdict  then  stated  that,  on  16th  February,  1841,  Hornby  brought 

his  action ;  and  proceedings  thereon  took  place,  as  mentioned  in  the  5th 

plea  to  the  present  declaration.     That,  before  and  at  the  time  of  the 

committing  of  the  grievances  mentioned  in  Hornby's  declaration,  Hornby 

was  seised  of  the  closes  therein  mentioned,  and  Starkey  tenant  thereof, 

as  in  that  declaration  mentioned,  Hornby  being  mortgagee,  and  Starkey 

his  mortgagor  in  possession :  and  that  the  said  closes  respectively  formed 

part  and  parcel  of  the  Heywood  Hall  estate ;  and  that  the  plaintiffs' 

coal  mine  mentioned  in  the  within  declaration  is  underneath  the  surface 

of  the  closes  mentioned  in  the  declaration  in  the  action  brought  by  H. 

fl.,  and  parcel  of  the  same,  and  of  the  coal  strata  mentioned  in  that 

declaration.     The  verdict  further  stated  that  the  proceedings  as  to  the 

reference  took  place,  and  the  award  was  made,  and  the  damages  paid  to 

the  parties  respectively,  as  in  the  6th  plea  mentioned:  And  that  the  coal 

mine  in  the  present  declaration  secondly  mentioned  '''was,  at  the  r^^^^^ 

time  of  the  committing  of  the  grievances  therein  complained  of,  ^ 

to  wit,  from  8th  August,  1841,  until  the  commencement  of  this  suit,  in 

the  possession  and  occupation  of  the  plaintiffs  as  alleged  by  them  on  the 

present  record. 

The  verdict  then  submitted,  in  the  usual  form,  the  questions:  Whether 
or  not,  upon  the  whole  matter,  the  defendant  is  guilty  of  the  grievances 
above  laid  to  his  charge,  as  in  the  declaration  and  new  assignment  speci- 
fied; Whether  or  not  the  causes  of  act' on  or  any  of  them  accrued  within 
AX  years  nezt^  &c. ;  and  Whether  the  grievances  newly  assigned  <<  w«re 
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or  were  not  merely  and  only  consequential  damages  arising  or  happen- 
ing to  the  plaintiffs  by  reason  of  the  matters  or  injuries  in  the  said 
declaration  in  the  said  cause  at  the  suit  of  the  said  H.  H.  alleged,  and 
the  matters  in  difference  and  injury  so  referred  as  aforesaid,  or  any  or 
either  of  them,  or  any  part  thereof,  or  in  respect  of  which  such  damages 
were  so  awarded  and  paid  as  aforesaid."(a) 

The  special  verdict  was  argued  in  Easter  term,  1848.(J) 
HogginSy  for  the  plaintiffs.  As  to  the  first  issue.  The  substance  of 
the  complaint  is,  that  the  defendant  dug  into  the  plaintiffs'  soil  and 
thereby  made  an  aperture,  which  not  being  stopped,  the  waters  running 
from  the  defendant's  mine  flow  into  that  of  the  plaintiffs.  The  question 
is,  not  whether  the  grievances  legitimately  result  from  the  premises  as 
stated  in  the  declaration,  but  whether,  as  stated,  they  are  not  such  as  the 
*';Qm  *pl^^^^ff8  ^^J  obtain  a  verdict  for  on  a  plea  of  Not  guilty.    On 

^  the  issue,  as  joined,  the  finding  must  be  for  the  plaintiflb,  even  if 
the  consequence  should  be  a  motion  in  arrest  of  judgment.  [Wight- 
man,  J.  The  aperture  is  on  the  plaintiffs'  land :  how  could  the  defend- 
ant fill  it  up  without  being  liable  to  an  action  of  trespass  ?  Patteson,  J. 
If  a  man  breaks  my  windows  so  that  the  rain  enters,  can  I  have  an  action 
against  him  for  not  coming  in  and  mending  them  ?  Lord  Denman,  C.  J. 
Did  the  defendant,  by  his  first  trespass,  give  himself  the  privilege  of 
entering  upon  the  plaintiffs'  land  ?]  The  last  case  bearing  directly  on 
this  subject  is  Firmstone  v.  Wheeley,  18  Law  J.  N.  S.  Exch.  891,  Trin. 
T.  1844 :  where  the  declaration,  in  case,  alleged  that  the  plaintiffs  and 
defendants  had  adjoining  coal  mines,  that  the  defendants  had  trespassed 
on  the  plaintiffs'  mine,  and  dug  large  quantities  of  coals  therefrom ;  that 
afterwards  water  had  flowed  into  defendants'  mine,  which  would  neces- 
sary inundate  that  of  plaintiffs  unless  a  sufficient  barrier  were  provided; 
that  defendants,  by  their  trespasses,  had  removed  that  which  would  have 
been  a  sufficient  barrier  and  the  only  one,  and,  they  having  done  so,  it 
became  their  duty  to  provide,  and  take  means,  for  preventing  the  water 
collected  in  defendants*  mine  from  flooding  the  mine  of  the  plaintife; 
and  the  breach  was  that  the  defendants  neglected  to  make  any  provision, 
and  by  reason  thereof  water  ran  from  their  mine  into  the  plaintifis'.  On 
demurrer,  the  Court  of  Exchequer  seems  to  have  thought  the  breach 
well  laid  :(<?)  and  Alderson,  B.,  said :  "  If  the  defendants  alter  tie 
♦'^Qll  *pl^^"^^ffs'  barrier,  it  may  become  their  duty  to  take  care  that  the 

^  plaintiffs  sustain  no  injury  from  the  alteration.  Suppose  yon 
have  water  upon  your  land,  and  by  not  taking  proper  precautions,  it  flows 
upon  my  land,  are  you  not  liable  ?  A  man  makes  a  hole  in  the  wall  of 
his  neighbour's  house,  may  he  afterwards  fill  a  reservoir,  and  let  the  water 
flow  in  upon  that  house  ?"  [Pattbson,  J.  The  party  who  has  to  prevent 

(a)  Ab  to  the  igsue  on  plaintifis'  request  to  defendant^  there  wm  no  express  fiinding  or  qaettioB. 
(fr)  April  2Stb.    Before  Lord  DEinrAir,  C.  J.,  Pattbson,  Wightxait,  and  Erlk,  Js. 
(e)  Leare  was  given  to  withdraw  the  demnrrer  on  the  usaal  terms,  unless  the  plaintifi  tM^I^ 
at  to  amend  the  declaration,  in  which  case  there  were  to  be  no  costs  on  either  aide. 
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the  mjnry  most  use  the  means  within  his  own  land.]    You  allege  here  . 
that  the  defendants  were  bound  to  fill  the  aperture  on  your  land.]     The 
injory  is  not  alleged  as  resulting  merely  from  the  omission  to  do  that : 
the  words  are  <<  whereby,  and  by  reason  of  the  continuing,"  &c.,  of  the 
said  aperture,  &c.   The  new  assignment  states  that  the  defendant  wrong- 
fully permitted  water  which  had  collected  in  his  mine  to  run  into  the  mine 
of  the  plaintiffs.    [Wightman,  J.    The  new  assignment  cannot  suggest 
a  different  cause  of  action  from  that  stated  in  the  declaration.]     Even 
if  the  defendant  would  be  a  trespasser  in  repairing,  he  is  liable  for  the 
original  grievance.     [WlGHTMAN,  J.     But  your  complaint,  as  stated,  is 
of  his  not  doing  what  he  has  no  right  to  do.]    The  di£5culty  thrown  upon 
him  is  the  consequence  of  his  own  act.     [Wightman,  J.     At  any  rate 
yoa  do  not  charge  it  so.     Patteson,  J.     How  can  you  say  there  is  a 
continuing  in  this  case  ?    Your  claim  is  as  if  a  man  broke  another's  leg, 
and  an  action  were  brought  against  him  for  not  setting  it.]   In  Thompson 
V.  Gibson,  7  M.  &  W.  456,  the  defendants  had  erected  a  building  which 
obstructed  a  market;  and  they  were  held  liable  for  continuing  the  nui- 
sance, though  they  had  no  right  '''of  entry  upon  the  land  where  the  p^^roo 
building  stood.     [WiGHTBCAN,  J.    There  the  complaint  was  that  ^ 
they  had  not  removed  something  which  they  had  placed  on  the  land.] 
This  case  is  the  same  in  principle.     It  does  not  rest  with  the  defendant 
to  say  that  he  would  have  been  a  trespasser  in  closing  the  aperture.   The 
plaintiffs  might  have  consented.    [Patteson,  J.     The  principle  as  to 
works  above  and  works  under  ground  is  the  same;  and  there  is  no  instance 
of  a  recovery,  first  for  breaking  down  a  wall,  and  then  for  not  rebuilding 
it.]    In  Booth  t;.  Oliver,  1  Roll.  Abr.  104,  tit.  Actum  9ur  Case  (K),  pi. 
3  (cited  in  Hudson  v.  Nicholson,  5  M.  &  W.  437,  441),  it  is  said  that,  in 
an  action  on  the  case,  if  the  plaintiff  declares  that  the  defendant  threw 
down  and  prostrated  a  wall  which  divided  the  plaintiff's  and  defendant's 
houses,  and  also  pulled  away  the  tiles  of  the  plaintiff's  house,  per  quod 
the  water  comes  into  plaintiff's  house  and  rots  the  timber  thereof,  the 
action  lies,  for,  although  he  might  have  an  action  of  trespass  for  pulling 
off  the  tiles,  yet  this  action  lies  also,  inasmuch  as  it  is  alleged  that,  by 
reason  thereof,  the  timber  of  the  house  was  rotted.     In  Westbourne  v. 
Mordant,  Cro.  Eliz.  191,  where  the  declaration,  in  case,  alleged  that 
the  defendant  put  stones  into  a  brook,  and  thereby  stopped  the  water,  so 
that  it  overflowed  the  plaintiff's  meadow,  it  was  objected  that  the  nui- 
sance, by  throwing  in  the  stones,  was  laid  before  the  plaintiff's  title  com- 
menced ;  but  the  Court  held  that  the  nuisance  might  not  be  till  the  water 
ran  over,  and  that  the  action  was  well  brought.   [Patteson,  J.   In  Hud- 
son V.  Nicholson  the  declaration  was  held  to  be  in  trespass,  though  infor- 
mal.  The  case  in  Rolle  was  not  a  case  of  '^'continuing.     Erle,  J.  p^fceqo 
It  is  consistent  with  that  authority  that  there  might  be  an  option  ^ 
only.    Wightman,  J.    Tour  complaint  is,  not  of  a  continuing,  but  of  a 
aeglecting  to  fill  up :  that  is  the  charge ;  the  rest  is  gravamen.     It  i^  vlp 
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if  the  complaint  in  the  case  from  RoUe,  had  been  that  the  defendant  dit 
not  replace  the  tiles.  Pattbson,  J.  How  can  a  man  be  said  to  contintie 
that  which  he  cannot  prerent  from  continuing  ?  Lord  Dsitmah,  C.  J. 
The  plaintiffs  allege  that  they  licensed  the  defendant  by  their  request; 
and,  that  being  so,  they  may  suggest  that  he  was  chargeable  with  conti- 
nuing,  independently  of  the  authority  of  Thompson  v.  Gibson,  7  M.  & 
W.  456.  The  plaintiffs,  however,  might  have  done  what,  as  they  say, 
ought  to  have  been  done  by  the  defendant,  and  charged  the  expense  to 
him.]  {Martin,  for  the  defendant,  observed  that  the  request  was  traversed 
on  the  record  and  not  affirmed  by  the  verdict.)  If  the  verdict  is  imper- 
fect, the  plaintiffs  are  willing  that  the  cause  should  be  re-tried,  to  settle 
the  undecided  question.  But,  on  the  whole  case,  a  request  sufficiently 
appears.  [Wightman,  J.  What  evidence  is  there  of  it  ?]  The  bringing 
of  the  action.  [Wightman,  J.  That  does  not  prove  a  request  as  averred. 
If  there  is  no  evidence  of  it,  we  might,  perhaps,  consider  the  verdict  as 
amended  according  to  the  fact,  and  nothing  will  then  turn  on  the 
♦^qn  ''®9[^®8it.(a)]  The  *que8tion  on  the  Statute  of  Limitations  is  3ui> 
•^  stantially  the  same  as  the  question  on  the  first  issue.  As  io  j.< 
issues  upon  the  new  assignment,  trespass  might  have  lain  for  the  a:  r 
which  originally  caused  the  injury ;  but,  if  there  is  a  resulting  damage 
long  subsequent,  case  lies  for  that;  Roberts  v.  Read,  16  East,?!*'), Gil- 
lon  V.  Boddington,  Ry.  &  M.  161 ;  otherwise  there  would  be  no  compen- 
sation for  that  injury :  and  in  fact  none  was  given  by  the  award. 

Martin^  control.  The  plaintiffs  can  maintain  no  action  for  the  mjury 
here  alleged ;  or,  if  they  can,  their  right  of  action  has  already  been  satis- 
fied by  the  proceedings  on  the  arbitration.  The  declaration  in  Hornby's 
action  necessarily  embraced  both  the  present  and  the  future  permanent 
injury.  That  action,  and  all  matters  in  difference  between  Hornby  and 
the  defendant,  and  Starkey  and  the  defendant,  were  referred  to  arbitra- 
tion, with  liberty  to  the  now  plaintiffs  to  become  [.arties  to  the  rule  of 
reference  as  to  any  alleged  injury  to  them  by  an/  of  the  matters  stated 
in  the  then  declaration.  They  did  become  parties;  anri  damages  were 
awarded  and  paid.  The  question  then  is,  whether  the  deft^^n  Jant  was  bound 
afterwards  to  go  upon  the  plaintiffs'  land  and  jP  up  the  aperture.  The 
plaintiffs  assume  that ;  the  defendant  denies  it;  an.,.  *i^  v:]uiowledgingany 
other  default  or  misfeasance,  he  pleads  Not  Guilty.  It  results  from  all  the 
*^Q-T  <5*8e8  (nor  does  the  *judgment  of  Pollock,  0.  B.,  in  Firmstone 
^^^J  v.  Wheeley,  13  Law  J.  N.  S.  Exch.  8«1,  go  any  farther)  that, 
where  a  man  does  on  his  owii  land  something  whioh,  for  want  of  prevcn- 

(a)  It  appears  that  Jadgment  was  given  on  the  suppositioD  that  there  was  to  be  a  Terdict  for 
the  defendant  on  the  fourth  plea,  and  for  the  plaintiffs  on  the  second  and  third  (see  post,  p.  6^« 
601).  No  amendment,  howerer,  was  ultimately  ag^reed  to.  Error,  on  the  Jadgment  in  this  Coert. 
was  afterwards  brought  in  the  Exchequer  Chamber,  when  Ibe  difficulty  was  pointed  oat  from  th« 
Bench,  and  it  was  said  that  there  ought  to  be  an  amendment  of  the  rerdiet,  or  a  venire  d«  nov'> 
Finally,  no  judgment  was  given  in  the  Exchequer  Chamber,  the  parties  agreeing  that  proceedis^ 
should  be  stayed,  that  the  plaintifb  should  give  a  release  to  defendant,  and  that  no  eosU  AM 
be  paid  on  either  side. 
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tion  on  his  part,  becomes  injurious  to  the  land  of  another,  he  is  liable  to 
u  action :  but  no  case  shows  that  if  the  original  injurious  act  has  been 
done  on  another's  land  the  doer  of  it  is  bound  to  make  good  the  injury 
upon  that  land  or  else  abide  the  ultimate  consequences.     Gillon  v.  BooU 
dington,  Ry.  &  M.  161  (explained  in  Howell  i;.  Young,  5  B.  &  0.  259, 
267,  268,  by  Holroyd,  J.,  who  referred  to  Fetter  v.  Beale,  1  Salk.  11), 
is  consistent  with  all  the  authorities,  if  it  be  understood  that  the  injurious 
act  of  ezcayation  was  done  upon  the  land  of  the  Dock  Company  them- 
sekes,  and  that  they  were  held  liable  as  for  a  nuisance  continued  on  their 
own  premises,  and  finally  producing  i]\jury  to  the  plaintiff,  for  which  he 
then  sued.     If  otherwise  understood,  Gillon  v.  Boddington  is  not  law, 
nor  borne  out  by  Roberts  v.  Read,  16  East,  215.     There  the  cause  of 
injury  was  a  digging,  not  on  the  plaintifi^s  soil,  but  in  the  soil  of  the 
street ;  no  action  could  have  lain  till  a  specific  injury  to  the  plaintiff 
resulted  from  that  act,  which  injury  was  the  falling  of  the  wall.    In  Hod- 
soU  v.  Stallebrass,  11  A.  &  E.  301,  805,(a)  where  it  was  held  that 
damages  might  be  given  for  a  bodily  injury  to  the  plaintiff's  servant,  in 
respect  of  future  disability,  Littledale,  J.,  said:  <<It  is  argued  that  a 
fresh  action  might  be  brought  from  time  to  time ;  but  that  is  not  so,  the 
action  being  founded,  not  upon  the  damage  only,  but  upon  the  unlawful 
act,  and  the  damage.    Without  the  special  damage  this  action  would  not 
be  ^maintainable  at  the  plaintiff's  suit.    A  fresh  action  could  not  r^^t^a^ 
be  brought  unless  there  were  both  a  new  unlawful  act  and  fresh  ^ 
damage."     In  Thompson  v.  Gibson,  7  M.  &  W.  456,  it  was  perhaps 
inaccurately  argued  that  the  defendants  were  not  liable  because  they 
would  be  guilty  of  a  trespass  in  removing  the  nuisance  from  the  land  of 
the  third  party  on  which  it  had  been  erected :  but  Parke,  B.,  in  answer- 
ing the  argument,  clearly  addresses  himself  to  the  case  of  a  positive  nui- 
sance, which  if  it  continue,  may  be  abated  by  the  party  injured.    Booth 
V.  Oliver,  1  Rol.  Abr.  104,  Action  mr  Case  (K)  8,  was  cited  in  Hudson 
V.  Nicholson,  5  M.  &  W.  441,  to  show  that  case  might  be  brought  for  the 
injury  on  the  plaintiff's  land ;  and  so  it  might  on  the  facts  there  shown, 
since  one  part  of  the  act  was  the  breaking  down  a  party  wall  between 
the  houses  of  plaintiff  and  defendant,  for  which  of  course  case  would  lie, 
and  the  rotting  of  the  timber  on  the  plaintiff's  land  was  consequential  to 
that.     [Patteson,  J.     The  words  are:  <<uncore  cost  action  gist  aim, 
entant  que  est  allege  que  per  reason  de  ceo"  (the  pulling  away  the  plain- 
tiff's tiles,  which  would  have  been  the  foundation  for  an  action  of  tres- 
pass) <Oe  tymber  del  mese  fuit  rott."]    It  must  be  admitted  that  at  one 
time  the  line  was  not  strictly  drawn.     [Patteson,  J.     How  would  the 
action  be  brought,  in  the  case  supposed  by  Alderson,  B.,  in  Firmstone 
V.  Wheeley,  13  Law  J.  N.  S.  Exch.  862,  of  the  defendant  making  a  hole 
in  the  wall  of  plaintiff's  house,  and  afterwards  filling  a  reservoir  so 
that  the  water  escapes  through  the  hole?]    It  would  be  brought  for  the 

(a)  And  see  WordBworkh  v.  HarUjr,  1  B.  4  Ad.  391,  893,  dictum  of  Baylxt,  J. 
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positiye  act  of  collecting  the  water.  However,  nothing  was  decided  in 
♦';Q71  ^^^^  ^^^^'  [WiOHTMAN,  J.  I  ^understand  you  to  distingnish 
-*  between  continuing  a  positive  nuisance  on  the  plaintiff's  land 
without  removal,  and  not  repairing  an  injury  resulting  from  a  state  of 
things  caused  by  the  defendant  on  the  plaintiff's  land.]  Yes:  in  the 
latter  case  all  the  damages  must  be  recovered  in  the  first  action  for  the 
injury  :  the  former  is  the  case  of  a  positive  continuing  injury.  That  dis- 
tinction explains  Westbourne  v.  Mordant,  Gro.  Eliz.  191.  [Wiohtuak, 
J.,  referred  to  Holmes  v.  Wilson,  10  A.  &  E.  503.]  In  that  case  the 
defendants  had  made  erections  on  the  plaintiff's  land,  and  continued 
them  there,  actually  using  them.  [Wightman,  J.  The  defendants  could 
not  have  removed  without  committing  a  trespass.]  It  might  there  have 
been  fairly  answered  that  they  had  brought  that  difficulty  on  themselves. 
In  Taylor  v.  Stendall,  7  Q.  B.  634,  the  defendant  had  injured  a  wall  on 
the  plaintiff's  land ;  and  it  was  held  that  he  could  not  justify  going  upon 
the  land  for  the  purpose  of  repairing. 

It  is  clear  that  Hornby  could  not  have  maintained  this  action,  anj 
more  than  the  plaintiff  in  Fetter  v.  Beale,  1  Salk.  ll,(a)  could  have  had  an 
action  for  fresh  injury  arising  from  the  original  battery ;  since  the  refer- 
ence here  comprehended  all  injury  accruing  from  what  had  been  done. 
Nor  could  Starkey,  or  the  plaintiffs,  who  were  parties  to  the  reference, 
and  recovered  damages  therein.  If  Hornby  and  Starkey  have  suffered 
no  actionable  damage  since  the  time  of  the  reference,  it  would  appear  bj 
the  verdict  that  the  plaintiffs  never  sustained  any  of  the  kind  now  com- 
plained  of,  for  they  took  the  land  after  that  time,  and  of  course  took  it 
as  it  stood. 

*^QR1       *^h®  ^^^  assignment  contains  no  allegation  of  request :  as  to 
-^  that,  therefore,  if  the  request  be  material,  the  defendant  must 
succeed. 

Hoggins^  in  reply.  The  ground  of  complaint  is,  in  effect,  the  turning 
on  water  to  the  land  of  the  plaintiffs.  [Pattesoit,  J.  That  is  not  the 
complaint.]  It  is  so  in  the  new  assignment.  [Patteson,  J.  That 
cannot  go  beyond  the  declaration.]  There  is  no  demurrer.  No  argu- 
ment for  the  defendant  arises  from  Hornby  having  recovered:  a  feoffee 
may  sue  for  a  nuisance  first  created  in  the  time  of  the  feoffor;  Penrud- 
dock's  Case,  5  Rep.  100  h.  So  the  original  nuisance,  if  continued,  is  a 
substantive  cause  of  action,  in  whatever  hands  the  premises  causing  the 
nuisance  may  be ;  Rosewell  v.  Prior,  2  Salk.  460,  commented  upon  in 
Thompson  v.  Gibson,  7  M.  &  W.  461.  Cur.  adv.  vulL 

Lord  Dbnman,  C.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  on  the  case  for  wrongfully  keeping  and  continnipg 
open  an  aperture  made  by  the  defendant  from  a  mine  belonging  to  him 
into  a  mine  which,  at  the  time  of  making  the  aperture,  belonged  to  Jame:) 

(a)  See  note  (/)  to  Hambleton  v.  Yere,  2  Wins.  Sannd.  171  d  (6Ui  ed.). 
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Starkejy  bnt  which  he  afterwards  demised  to  the  plaintiffs,  who  were  in 
the  occupation  of  the  mine  before  and  at  the  time  of  the  bringing  of  the 
action ;  by  means  whereof  quantities  of  water  continued  to  flow  from  the 
defendant's  mine  into  the  plaintiffs'.  The  defendant  pleaded  Not  guilty, 
and  other  pleas,  one  of  which  was  a  special  plea  stating  in  substance  the 
bringing  of  a  former  action  on  the  case  by  Hugh  Hornby  '''the  r^t^QQ 
owner  of  the  plaintiffs'  mine,  J.  Starkey  being  in  possession  as  ^ 
his  tenant,  against  the  defendant,  for  injury  to  his  reversion  by  breaking 
and  entering  his  mine  and  making  the  aperture  in  question  and  thereby 
causing  the  water  to  flood  the  coal  strata ;  and  that  the  cause  and  all 
matters  in  difference  between  the  said  H.  Hornby  and  the  defendant,  and 
between  Starkey  and  the  defendant,  were  referred  to  an  arbitrator,  with 
liberty  for  the  present  plaintiffs  to  be  parties  to  the  reference  as  to  any 
injury  to  them  by  reason  of  any  of  the  matters  alleged  in  that  suit:  that 
the  plaintiffs  did  become  parties  to  that  reference,  and  that  the  arbitrator 
awarded  separate  sums  to  H.  Hornby,  J.  Starkey,  and  the  plaintiffs,  for 
the  damage  they  had  sustained :  that  these  sums  were  paid :  and  that 
they  were  awarded  and  paid  in  respect  of  all  consequential  damages  aris- 
mg  from  the  matters  complained  of  in  the  action  by  H.  Hornby. 

To  the  special  plea  the  plaintiffs  new  assigned  that  they  brought  their 
action  for  keeping  and  continuing  the  aperture  open  after  the  award. 
To  this  new  assignment  the  defendant  pleaded,  admitting  that  the  griev- 
ances complained  of  in  the  new  assignment  happened  after  the  award, 
that  they  were  only  consequential  damages  arising  from  the  matters 
alleged  in  H.  Hornby's  action,  and  in  respect  of  which  damages  were 
awarded  and  paid  as  before  stated. 

To  this  plea  the  plaintiffs  replied,  setting  out  the  award,  and  traversing 
that  the  grievances  newly  assigned  were  merely  consequential  damages 
as  alleged  in  the  plea. 

Upon  the  trial  the  jury  found  a  special  verdict,  by  which  it  appeared 
that,  before  and  in  1839,  J.  Starkey,  *was  mortgagor  in  possession  p^/»rt/% 
and  H.  Hornby  mortgagee,  of  that  part  of  the  plaintiffs'  mine  *- 
into  which  the  aperture  was  made :  that,  in  that  year,  Starkey  demised 
to  the  plaintiffs  the  premises  in  question ;  that,  before  that  demise,  and 
whilst  Starkey  was  mortgagor  in  possession,  the  defendant  trespassed 
upon  the  mine  in  Starkey 's  possession,  by  breaking  into  it  from  his 
adjoining  mine  and  taking  the  boundary  coal  in  Starkey's  mine  to  the 
extent  of  several  yards :  that  in  1840  the  plaintiffs  proceeded  to  work 
the  mine  under  the  demise  from  Starkey,  and,  when  they  got  within  from 
six  to  ten  yards  of  the  boundary  between  their  mine  and  the  defendant's, 
they  came  to  the  excavation  made  by  the  defendant,  and  the  water  from 
his  mine  came  in  upon  them,  and  continued  to  flow  in  upon  them  to  the 
time  of  the  plaintiffs  bringing  their  action.  It  also  appeared  that  the 
plaintiffs'  and  defendant's  mines  were  on  the  same  bed  of  coal,  but  that 
the  defendant's  workings  were  on  the  rise,  and  the  plaintiffs'  on  the  dip, 
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and  that  it  is  the  custom  for  the  Biinera  on  the  rise  to  work  to  iheir 
boundary,  and  for  the  miners  on  the  dip  to  leave  a  barrier  of  from  six  to 
ten  yards  in  their  mine  to  protect  them  against  the  water  firom  the  mms 
upon  the  rise. 

The  facts  of  the  case  are  fuUy  stated  upon  the  special  yerdict;  but 
this  short  reference  to  them  and  to  the  pleadings  is  si^cient  for  the  pur- 
pose of  onr  judgment. 

The  question  is,  whether,  upon  the  plea^Eoigs,  and  the  facts  found  by 
the  jury,  the  verdict  upon  Not  guilty,  and  the  replication  to  the  plea  to 
the  new  assignment,  should  be  found  for  the  plaintiffs  or  for  the  defend- 
*f{(\M  ^^^ '  ^^  ^^^°S  agreed(a)  that  the  issues  upon  the  2d  and  3d  *pleas 
^  should  be  entered  for  the  plaintifis  and  the  issue  upon  the  fourth 
plea  for  the  defenduit. 

We  are  of  opinion  that  the  defendant  is  entitled  to  have  the  verdict 
entered  for  him  upon  Not  guilty,  and  upon  the  issue  upon  the  replication 
to  the  plea  to  the  new  assignment 

The  gist  of  the  action,  as  stated  in  the  declaration,  is  the  keeping  open 
and  unfilled  up  an  aperture  and  excavation  made  by  the  defendant  into 
the  plaintiff's  mine.  By  the  custom,  the  defendant  was  entitled  to  ezca> 
vate  up  to  the  boundary  of  his  mine  without  leaving  any  barrier :  and 
the  cause  of  action,  therefore,  is  the  not  filling  up  the  excavation  made 
by  him  on  the  plaintiff's  side  of  the  boundary  and  within  their  mine.  It 
is  not,  as  in  the  case  of  Holmes  v.  Wilson,  10  A.  &  E.  503,  a  continuing 
of  something  wrongfully  placed  by  the  defendant  upon  the  premises  of 
the  plaintiffs ;  nor  is  it  a  continuing  of  something  placed  upon  the  land 
of  a  third  person  to  the  nuisance  of  the  plaintiffs,  as  in  the  case  of 
Thompson  v,  Gibson,  7  M.  &  W.  456.  There  is  a  legal  obligation  to 
discontinue  a  trespass  or  remove  a  nuisance ;  but  no  such  obligation  upon 
a  trespasser  to  replace  what  he  has  pulled  down  or  destroyed  upon  the 
land  of  another,  though  he  is  liable  in  an  action  of  trespass  to  compen- 
sate in  damages  for  the  loss  sustained.  The  defendant,  having  made  an 
excavation  and  aperture  in  the  plaintiffs'  land,  was  liable  to  an  action  of 
trespass :  but  no  cause  of  action  arises  from  his  omitting  to  re-enter  the 
plaintiffs'  land  and  fill  up  the  excavation :  such  an  omission  is  neither  a 
continuation  of  a  trespass  nor  of  a  nuisance;  nor  is  it  the  breach  of  any 
legal  duty. 

*M9l  *^^  ^^°'  however,  contended  on  the  part  of  the  plaintiffs  that, 
•^  admitting  this  to  be  so,  there  nevertheless  was  a  legal  obligation 
or  duty  upon  the  defendant  to  take  means  to  prevent  the  water  from 
flowing  from  his  mine  into  that  of  the  plaintiffs  through  the  aperture  he 
had  made :  and  the  case  of  Firmstone  v»  Wheeley,  13  L,  J.  N.  S.  Exch. 
861,  in  the  Exchequer,  in  Trinity  term,  1844,  reported  in  the  13th  volume 
of  the  Law  Journal  Reports,  was  cited.  The  Court,  however  in  that 
case,  did  not  determine  that  there  was  any  such  duty  or  obligation :  and, 

(a)  See  ante,  p.  693,  note  (6). 
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if  it  had,  that  case  would  not  be  an  authority  applicable  to  the  present, 
as  the  plaintiffs  hare  not  alleged  any  such  duty  or  obligation  in  their 
declaration,  nor  is  their  action  founded  upon  a  breach  of  any  such  duty 
if  it  exists,  but  upon  the  omission  to  fill  up  the  aperture  made  by  them  in 
the  plaintiff's  mine.  It  appears  to  us  that  the  defendant,  upon  the  facts 
found  by  the  jury,  is  entitled  to  haye  the  verdict  entered  for  him  upon 
the  plea  of  Not  guilty. 

The  question  that  arises  upon  the  new  assignment  is  not  very  different 
from  that  which  arises  upon  the  plea  of  Not  guilty.  The  plaintiffs  have 
already  recovered  damages  against  the  defendant  for  making  the  aper* 
tare ;  and  the  omitting  to  enter  the  plaintiff's  mine  and  fill  up  that  aper- 
ture, in  consequence  of  which  the  water  continued  to  flow  from  the 
defendant's  mine  into  the  plaintiffs',  affords  no  distinct  ground  of  action, 
SB  for  the  continuance  of  a  trespass  or  a  nuisance :  the  flowing  of  the 
water,  and  the  damage  thereby  to  the  plaintiffs,  is  merely  consequential 
to  the  making  the  aperture;  and  for  that  the  plaintiffs  have  already 
received  compensation.  The  ^defendant,  therefore,  in  our  opinion,  r^cf^no 
is  entitled  to  have  the  verdict  entered  for  him  upon  the  issue  taken  ^ 
upon  the  replication  to  the  plea  to  the  new  assignment. 

Judgment  accordingly.(a) 

(a)  Se«  ante,  p.  593,  note  (6). 


In  the  Matter  of  a  Plaint  in  the  BLOOMSBURT  County  Court  of 
MIDDLESEX,  between  THOMAS  WINSOB  and  HENRT  DUN- 
FORD.    June  15. 

The  Connty  courti,  under  sUt  9  A  10  Yiot  o.  95,  i.  58,  may  try  an  action  of  debt  on  a  Jadgmenk 

reeoTered  in  Q.  B. 
And,  if  the  defendant  alleg«  that  there  ia  no  record  of  nieh  Judgment,  the  tenor  may  be  brought 

before  the  Connty  court  by  certiorari  and  mitUmuB,  aa  in  like  actions  depending  in  the  superior 

eourts. 
Fsr  PATTBBoir,  J.,  QwBre,  whether  a  finding  for  the  plaintiff  in  such  an  action  can  be  impeached 

in  this  Court  on  the  ground  that  the  Judge  of  the  County  court  allowed  the  existence  of  the 

record  (which  was  disputed)  to  be  prored  by  an  examined  copy.    But,  at  all  events,  it  eannot 

be  so  impeached  if  the  defendant  at  the  trial  took  no  objeetioni  and,  after  the  eridence  had 

been  admitted,  proved  a  set-olL 

Natlor,  in  this  term  (June  8th),  moved  for  a  rule  calling  upon  the 
Judge  of  the  above-named  Court  on  notice  to  him,  and  the  plaintiff  on 
notice  to  his  attorney,  to  show  cause  why  a  prohibition  should  not  issue 
to  prohibit  the  said  Court,  the  Judge,  high  bailiff,  and  other  ofiScers 
thereof,  from  further  proceeding  in  the  above-named  plaint,  and  from 
carrying  into  execution  the  judgment  of  the  said  Court  therein.  By  the 
affidavits  in  support  of  the  rule,  the  material  facts  appeared  to  be  as 
follows. 

The  action  in  the  County  court  was  brought,  as  appeared  by  the  sum- 
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mons,  «  on  a  judgment  in  the  Queen's  Bench  on  the  8d  June,  1847,  upon 
a  promissory  note."  The  summons  stated  the  amount  of  debt  or  claim 
to  be  ni.  Gs,  The  declaration  in  the  Queen's  Bench  was  in  assumpsit 
on  a  note  of  202. ;  the  damages  were  laid  at  402. ;  and  judgment,  by  nil 
dicit,  had  been  entered  up  for  112.  8«.  damages  and  62.  &s.  costs.  The 
^6041  ^^^'^^^^^^'^  attorney  appeared  for  him  at  the  County  '''court,  and 
^  when  the  cause  was  called  on,  he  <<  pleaded  and  said :"  First,  that 
the  Court  <<  had  no  jurisdiction  to  interfere  with  or  try  an  action  on  a 
judgment  recovered  in  the  Court  of  Queen's  Bench  or  any  other  superior 
court:"  Secondly,  that,  if  the  Court  had  jurisdiction,  the  damages  claimed 
in  the  Queen's  Bench  had  been  402.,  and,  there  being  no  remittitur  damna 
entered  on  the  judgment  roll  for  the  excess,  the  case  was  beyond  the 
jurisdiction  of  the  County  court  in  point  of  amount :  Thirdly,  that  there 
was  no  record  in  existence  of  the  judgment  mentioned  in  the  summons : 
The  fourth  objection  (not  now  material)  was,  in  substance,  that  the  judg* 
ment  roll  in  the  Queen's  Bench  had  been  amended  since  the  first  proceed- 
ings in  the  County  court.  The  Judge  of  the  County  court  overruled  the 
objections,  and  ^<  tried  the  said  cause  without  the  production  of  any  ori- 
ginal record  of  the  judgment  upon  which  the  said  plaint"  <<  was  affirmed 
to  be  founded."  There  was  an  affidavit  in  support  of  the  rule,  stating 
that  the  Judge  admitted  an  examined  copy  of  the  judgment  as  proof  of 
its  existence.  The  form  of  the  affidavit,  however,  was  objected  to,  and 
the  objection  admitted  to  be  valid.  The  defendant,  as  appeared  by  the 
minute  of  the  Court,  claimed  a  set-off,  which  was  allowed  to  the  amount 
of  «62.  Is,  6d.y  by  consent."  The  Judge  gave  a  verdict  for  the  plaintiff 
for  112.  4s.  6(2.  debt  and  15^.  costs ;  which  sum  of  112.  19«.  6(2.  he 
ordered  to  be  paid  by  instalments ;  and  some  of  these  were  paid,  under 
protest. 

The  present  motion  was  made  on  the  first  three  grounds :  but  Nayhr 
admitted  that  he  had  already  moved  in  the  Court  of  Exchequer  (a)  for  a 
*f^0^1  prohibition  *on  the  first  two  grounds,  and  also  because  the  Judge 
■*  had  received  improper  evidence  of  the  judgment  in  the  Queen's 
Bench ;  and  that  a  rule  nisi  had  been  granted  on  the  first  ground,  but 
refused  on  the  others.  He  said,  however,  that  he  abandoned  the  rule 
granted  in  the  Exchequer  because  it  seemed  that  that  Court  could  not 
grant  a  prohibition  pro  defectu  triationis  of  a  matter  originating  in  the 
Queen's  Bench,  but  the  application  should  be  to  the  Queen's  Bench  itself. 
On  the  second  point,  Pattsson,  J.,  expressed  a  doubt  whether  a  remit- 
titur was  necessary.  As  to  a  prohibition  on  account  of  the  mode  of  prov- 
ing the  judgment,  Breedon  v.  Gill,  5  Mod.  269,  272,  and  Shatter  v. 

(a)  In  re  Bunford,  May  3, 18i8.     12  Jaristy  361. 

The  affidarit  setting  forth  the  proceedings  in  the  County  ooiirt»  as  stated  in  the  text,  was  that 
used  on  the  motion  in  the  Goort  of  Ezoheqaer,  and  was  enUtled  and  sworn  in  that  Court  To 
show  that  such  an  affidavit  might  he  received  here,  Langston  o.  Wetherell,  14  M.  AW.  104,  was 
cited.  The  Court  did  not  express  any  opinion,  but  suiFered  the  affidavit  to  be  used.  See,  how- 
erer  Reg.  Qen.  HiL  2  W.  4,  R.  L  4,  8  B.  A  Ad.  875. 


12  ADOLPHUS  &  ELLIS.   N.  S.  606 


Friend,  1  Show.  158,  172,  were  cited.  [Lord  Dbnman,  C.  J.  On  the 
last  two  points  you  have  taken  the  decision  of  another  Court ;  and  it  has 
been  against  yon.  On  the  first,  we  will  consult  the  Court  of  Exchequer 
on  the  propriety  of  granting  you  a  rule.] 

A  rule  nisi  was  afterwards  granted,  on  the  first  point  only. 

Keane  now  showed  cause.  The  County  court  had  jurisdiction,  though 
the  action  was  on  a  judgment  of  this  Court.  The  cause  is  within  the 
words  of  Stat.  9  &  10  Vict.  c.  95,  s.  58,  **  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  201. ;"  and  the  ex- 
ceptive clause  there  does  not  apply.  It  is  indeed  said,  at  the  end  of  an 
Anonymous  case  in  *Salkeld  (2  Salk.  489):  "But  Trin.  11 
W.  8,  B.  R.  An  action  of  debt  was  brought  in  the  Marshalsea,  ^ 
on  s  judgment  in  B.  R.,  and  a  prohibition  was  granted."  The  "But," 
howeyer,  there  implies  that  the  question  raised  was  the  same  as  that  in 
the  principal  placitum,  namely,  as  to  the  effect  of  parties  to  the  suit  not 
being  de  hospitio  regis.(a)  And,  in  a  later  Anonymous  case  in  the  same 
Reports  (1  Salk.  209),  it  was  held  that  "  Debt  lies  in  the  Marshalsea,  or 
any  other  courts,  upon  judgments  in  C.  B.  or  B.  R.,  and  upon  Nul  tiel 
record  the  issue  shall  be  tried  by  certiorari  and  mittimus  out  of  chancery." 
The  qusere  there  added:  "The  judgment  being  the  gist  of  the  action," 
^^how  that  can  be  alleged  to  be  within  the  jurisdiction  ?"  does  not  seem 
referable  to  actions  in  the  County  court.  The  jurisdiction  of  that  Court, 
under  the  present  act,  depends  merely  upon  the  cause  of  action  having 
arisen,  or  the  defendant  residing,  in  the  district  for  which  the  Court  is 
established :  and  here  the  existence  of  those  facts  is  not  questioned.  As 
to  the  objection  that  the  judgment  was  proved  by  evidence  other  than  the 
original  record,  the  Court  of  Exchequer  has  decided  that  point  against 
the  defendant ;  In  re  Dunford :  (5)  and  the  defendant  appears  to  have 
acquiesced  in  the  course  now  complained  of;  for  the  set-off  was  allowed 
^'by  consent."  Such  concurrence  is  a  waiver  of  objection;  Regina  v. 
Clarke,  6  Q.  B.  849.  At  all  events  a  prohibition  cannot  issue,  unless 
the  objection  has  been  *duly  insisted  upon ;  Home  v.  Earl  Cam-  r-^nr^rj 
den,  2  H.  Bl.  533,  588.  And,  further,  the  County  court  having  L  ^"' 
jurisdiction,  even  if  the  Judge  had  committed  an  error  in  going  on  with 
the  cause,  this  Court  would  not  interpose ;  Toft  v.  Rayner,  5  Com.  B. 
162,  is  a  decision  to  that  effect  under  the  present  statute.  [Patteson, 
J.  Do  a  certiorari  and  mittimus  issue  to  remove  a  record  of  this  Court 
into  an  inferior  Court?]  Li  the  Anonymous  case,  in  1  Salk.  209, 
already  cited,  it  seems  to  be  so  assumed.  Breedon  v.  Gill,  5  Mod.  272, 
does  not  apply ;  for  the  Commissioners  of  appeals  there  acted  on  a  sta- 
tutory authority  which  required  that  they  should  examine  viv&  voce.  Li 
Shatter  v.  Friend,  1  Show.  158,  172,  the  Ecclesiastical  Court,  dealing 

(a)  Nnylor,  oontrlL,  remarked  that,  in  the  principal  plaoitara,  the  Court  mast  hare  been  not  the 
Xarthalsea,  bat  the  Palace  Court ;  referring  to  the  note  on  the  oaee  (0th  ed.),  and  to  8  Bla.  Con:. 
Vfl^  note  (5),  Coleridge's  ed. 

(ft)  12  Jurist.  301  (Exchequer). 
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with  a  common  law  question  incidental  to  a  matter  before  ihem^  bad 
departed  from  the  common  law  rule  of  evidence :  and  in  such  a  case  it  is 
well  settled  that  the  Ecclesiastical  Court  may  be  compelled  by  prohibition 
to  adopt  that  course  which,  without  the  control  and  assistance  of  a  com- 
mon law  court,  it  might  not  be  able  to  select ;  Gould  v.  Grapper,  5  East, 
345.  But  the  County  courts  must  be  supposed  to  know  the  law,  and  not, 
therefore,  to  require  such  guidance. 

NayloTj  contr^.  As  to  the  error  in  the  mode  of  proof,  it  b  not 
attempted  now  to  renew  the  objection  made  in  the  Court  of  Exchequer, 
which  was  merely  to  the  instrument  of  proof.  The  present  ground  of 
motion  is  that,  on  a  pleading  equivalent  to  the  plea  of  Nul  tiel  record, 
the  County  coiirt  rejected  the  only  constitutional  mode  of  trial  where  the 
^AAfii  ®^^^^^°^®  ^^  ^  record  *is  put  in  issue,  and  adopted  a  different  mode. 
^  And  the  Court  of  Exchequer  could  not  have  granted  a  proliibition 
on  this  ground,  which  was  pro  defeotu  triationis,  because  the  record  was 
of  the  Court  of  Queen's  Bench :  and  ^^  a  prohibition  lies"  *^  to  the  Court 
of  Exchequer,  if  it  grants  an  attachment  for  a  proceeding  in  B.  B. ;" 
Com.  Dig.  Prohibition  (A  1).  [Lord  Dbnkan,  C.  J.  Defectus  triationis 
is  the  want  of  any  means  of  trying.  Their  trying  by  the  wrong  mode  is 
not  such  a  defect.  Pattbson,  J.  If  they  have  jurisdiction,  it  does  not 
cease  because  they  take  a  wrong  course  in  trying.]  They  had  not  juris- 
diction to  try  in  any  manner  but  that  which  the  constitution  recognises 
in  the  particular  case.  And  this  point  was  taken,  substantially,  when 
the  defendant's  attorney  contended  that  the  Court  ^'  had  no  jurisdiction 
to  interfere  with  or  try"  the  action.  [Patteson,  J.  That  referred  to  a 
different  objection,  namely,  that  the  Court  could  not  entertain  the  action 
at  all.  Tou  seem  to  have  given  your  evidence  of  set-off  after  the  proof 
of  the  judgment  was  received.]  Even  if  the  defendant  acquiesced,  that 
could  not  give  jurisdiction ;  Lawrence  v.  Wilcock,  11  A.  &  E.  941.  That 
the  County  court  could  not  try  a  cause  founded  upon  a  judgment  in  tUs 
Oourt,  appears  from  the  Anonymous  case  in  2  Salk.  439  (second  placi- 
^m),  and  from  Com.  Dig.  Prohibition  (A  1),  citing  an  Anonymous  cass 
in  1  Roll.  Rep.  54,  where  the  plaintiff,  having  recovered  a  debt  in  this 
Court,  brought  an  action  of  debt  on  the  judgment  in  the  Court  of  the 
Tower  of  London  against  one  of  the  bail ;  the  defei^dant  was  arrested  in 
the  suit  and  rescued ;  the  plaintiff  brought  an  action  in  the  same  Court 
for  the  rescue :  and  a  prohibition  was  granted.  Tet  the  jurisdiction  of 
♦«nQi  *^®  *Tower  Court,  as  described  in  4  Inst.  251,  was  larger  than 
J  that  of  the  present  County  courts.  If  the  County  court  conld 
not  try  an  issue  on^  Nul  tiel  record  in  an  action  like  the  present,  it  can- 
not entertain  the  action.  [Pattbson,  J.  It  seems  by  the  Anonymous 
case  in  1  Salk.  209,  that  there  might  be  a  certiorari  and  mittimus  out  of 
Chancery.  Is  there  any  objection  to  sending  a  record  of  the  Queen's 
Bench  into  the  County  court,  more  than  into  the  Common  Pleas  or 
Exchequer  ?]    In  Ranee  v.  James,  12  Jurist,  62,  Alderson,  B.,  said : 
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^In  an  action  here  on  a  judgment  in  our  own  Court,  we  inspect  tibe 
record ;  if  on  a  judgment  in  another  of  the  superior  courts,  we  obtain  it 
by  mittimus ;  but  it  would  be  very  inconvenient  if  the  records  of  the 
superior  courts  were  to  bo  continually  sent  to  the  County  courts  scattered 
all  over  the  kingdom.*' 

Lord  Dbnman,  C.  J.  We  refused  the  defendant  a  rule  on  the  point 
as  to  reception  of  evidence,  as  the  Court  of  Exchequer  had  already  done 
in  this  ca8e.(a)  On  the  first  objection  made  (that  the  County  court  could 
not  entertain  an  action  on  a  judgment  of  this  Court)  we  granted  a  rule 
nisi,  because  the  Court  of  Exchequer  had  done  so  on  the  same  point;  but 
that  was  on  a  peculiar  ground,  the  Court  having  already  made  a  rule 
absolute  on  a  motion  raising  the  point,  in  Ranee  v.  James,  where,  how- 
ever, no  cause  was  shown.  My  brother  Alderson  there  expressed  a 
doubt,  arising  from  a  rather  refined  view  of  the  consequences  of  the  act : 
and  I  do  not  see  that  the  proper  mode  of  trial  may  not  be  adopted  in  the 
County  Court  on  Nul  tiel  record  pleaded,  there  being  a  mode  by  which 
the  record  can  be  brought  into  '^'that  Court.  Our  decision  here  r-^f.^r^ 
will  not  conflict  with  that  of  the  Court  of  Exchequer ;  for  Alder-  ^ 
SOK,  B.,  in  Ranee  v.  James,  12  Jurist,  62,  only  expressed  a  doubt ;  and 
Parke,  B.,  on  the  motion  in  this  ca8e,(a)  said :  ^*  We  will  grant  yon  a 
rule  on  the  first  point  because  we  did  so  on  the  same  point  in  Ranee  v. 
James;  but  you  probably  will  not  be  able  to  maintain  it." 

Patteson,  J.  In  the  inferior  courts,  generally,  the  cause  of  action 
must  be  shown  to  have  arisen  within  their  jurisdiction ;  Trevor  v.  Wall, 
1  T.  B.  151 :  and  therefore  an  action  could  not  be  brought  on  a  judg- 
ment recovered  in  this  Court.  But  in  the  courts  established  under  stat. 
9  &  10  Vict.  c.  95,  the  jurisdiction  does  not  depend  upon  this  circum- 
stance; for  they  are  authorized  (()  to  try  ^^all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  202.:"  it  is  only 
necessary  (c)  that  certain  provisions  as  to  residence,  &c.,  of  parties  should 
be  observed.  There  would,  indeed,  be  a  difficulty  if,  in  a  case  like  the 
^resent,  the  County  court  could  not  try  by  the  legitimate  evidence :  thi 
(TiCBtion,  therefore,  seems  to  be  whether,  in  an  action  there  on  the  judg* 
ment  of  a  superior  Court,  there  can  be  a  certiorari  and  mittimus,  as  there 
is  when  an  action  is  brought  in  this  Court  on  a  judgment  of  the  Common 
Pleas  or  Exchequer.  1  see  no  reason  why  there  should  not :  and,  in 
the  Anonymous  case  in  1  Salkeld,  209,  it  is  said  that,  in  an  action 
brought  in  the  Marshalsea,  or  any  other  court,  on  a  judgment  in  this 
Court  or  the  Common  Pleas,  upon  Nul  tiel  record  the  issue  shall  be  tried 
by  *certiorari  and  mittimus.  A  question  is  added  there  :  "  The  _^^^  ^ 
judgment  being  the  gist  of  the  action,  quaere,  how  that  can  be  ^ 
alleged  to  be  within  the  jurisdiction  ?  which  is  necessary:"  but  here  that 
is  sufficiently  answered  by  the  reason  already  given.  The  only  doubt 
arises  from  the  inconvenience  suggested  by  Alderson,  B.,  in  Ranee  v. 

,{•)  Inn  Donford,  12  Jarlat»  801.  (»)  8w:t  58.  (e)  Sect  60. 
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James :  bnt  the  Court  of  Exchequer,  when  they  gave  judgment  in  that 
case,  guarded  against  any  conclusion  which  might  have  arisen  from  such 
a  doubt.  There  is  not,  therefore,  any  reason  for  saying  that  a  County 
court  has  not  jurisdiction  to  try  an  action  of  debt  on  a  judgment  of  this 
Court.  If  it  had  been  a  point  properly  raised,  that  the  Judge  at  the 
trial  admitted  a  copy  of  the  judgment  as  evidence,  I  do  not  say  what  our 
decision  might  have  been :  but  it  appears  by  the  affidavit  that  the  plea 
put  in  on  the  defendant's  behalf  was,  that  there  was  no  such  record :  how 
the  affirmative  should  be  proved  was  a  subsequent  question :  it  is  not 
shown  that,  when  the  copy  was  received,  any  objection  was  made :  and 
the  defendant  afterwards  proved  a  set-off.  Having  done  so,  he  cannot, 
at  any  rate,  take  the  objection ;  for  that  was  on  the  evidence  merely,  not 
the  jurisdiction. 

Erlb,  J.(a)  The  question  is  entirely  of  jurisdiction :  and  the  defendant 
cannot  deny  that  this  is  a  plea  in  a  personal  action  within  stat.  9  &  10 
Vict.  c.  95.  When  an  action  is  brought  in  the  County  court  on  a  judg- 
ment in  this,  it  does  not  necessarily  follow  that  Nul  tiel  record  should  be 
pleaded ;  but,  if  it  is,  I  do  not  see  why  the  issue  should  not  be  tried,  nor 
♦fii9i  ^^^  *  *certiorari  may  not  be  granted  to  certify  the  tenor  of  a 
J  record  into  Chancery,  at  the  instance  of  a  party  in  any  Court 

Rule  discharged  with  costs. 

(a)  OoLKRiDQB,  J.,  wftB  litting  at  Guildhall. 


BOWDLER'S  Case.    June  16. 

A  debtor  not  attending  nor  exoiuing  himBelf,  on  sommons  ander  the  SmaU  Bebta*  Aet,  8  A  9  Viet 
0.  127,  may,  under  sect.  1,  be  committed  to  the  priaon  in  Whitecrose  Street^  London  (estab- 
lished by  stat  62  G.  3,  e.  ccix.)>  though  it  appear  on  the  face  of  the  commitment  that  he  it 
resident  at  the  time  in  Middlesex. 

The  order  of  commitment  in  defkult  of  attendance  or  ezonse  may  be  made  in  the  party's  abfeaee. 

The  order  is  sufficiently  certain  if  it  directs  that  the  party  be  imprisoned  for  forty  days,  thoagb 
it  bears  no  date,  and  does  not  say  from  what  time  the  imprisonment  shaU  commence. 

The  imprisonment  reckons  firom  the  time  when  the  debtor  is  arrested. 

The  order  need  not  be  under  seaL 

Semble,  per  Pattbboh  and  Erlb,  Jb,,  that  if  the  prisoner  pays  the  debt  and  costs  during  the 
term  of  imprisonment,  stat  8  A  9  Vict  e.  127,  s.  3,  obliges  the  Commissioner  or  Judge  there 
mentioned  to  gire  leare  for  his  discharge. 

Pabhlet,  on  a  former  day  in  this  term,  obtained  a  habeas  corpus  to 
bring  up  the  body  of  Nathaniel  Bowdler  from  the  Whitecross  Street 
Prison.  The  prisoner  was  now  brought  into  Court,  and  the  following 
return  read. 

"  I,  Thomas  Burden,  of  Her  Majesty's  Debtors'  Prison  for  London 
and  Middlesex,  situate  in  Lower  Whitecross  Street,  Cripplegate,  in  the 
city  of  London,  Keeper  of  Her  Majesty's  said  Debtors'  Prison  for  Lon- 
don and  Middlesex  in  the  writ  to  this  schedule  annexed  named,  do  certify 
and  return,"  &c.     ^^That,  before  the  coming  to  mo  of  the  said  writ,  (that 
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is  to  say)  on  the  6th  day  of  June,  A.  D.  1848,  Nathaniel  Bowdler,  in  the 
Baid  writ  also  named,  was  committed  to  my  custody  hy  virtue  of  a  certain 
instrument  under  the  hand  of  William  Bt'ent  Brent,  Esquire,  Judge  of 
the  Court  of  Her  Majesty's  Palace  at  Westminster,  the  tenor  of  which 
said  instrument  is  as  follows. 

♦«  <  In  the  Court  of  her  Majesty's  Palace  at  Westminster,  an  - .  ^^  « 
inferior  court  of  record  for  the  recovery  of  debts.  L 

« <  At  a  court  held  the  2d  day  of  June,  A.  d.  1848,  at  the  Court  House 
Westminster,  within  the  jurisdiction  of  the  Court. 

Ten     (  ^l^^i"®^  Nathaniel  Bowdler  at  the  time  of  the  granting  of  the 

V.  ^  summons  hereinafter  mentioned  was,  and  now  is,  indebted  to 
Bowdler.  |^  William  Young  Fell  in  the  sum  of  81.  9«.  and  no  more,  besides 
costs  of  suit  amounting  to  51.  14«.  2(2.,  by  virtue  of  a  judgment  obtained 
in  this  Court,  for  a  cause  of  action  within  the  jurisdiction  thereof,  on  the 
12th  day  of  April,  A.  D.  1848,  as  appears  to  the  Court  here  by  the  record 
of  the  said  judgment :  and  whereas  the  said  William  Young  Fell  did,  on 
the  20th  day  of  May  in  this  present  year,  obtain  a  summons  from  this 
Court  in  the  form  prescribed  by  an  Act  for  the  better  securing  the  pay- 
ment of  small  debts,  passed,"  &c.  (8  &  9  Vict.  c.  127),  "and  upon  an 
application  by  him  in  writing,  according  to  the  form  given  by  the  said 
act;  and  the  said  N.  B.,  at  the  time  of  granting  such  summons,  resided 
and  was,  and  now  resides  and  is,  within  the  jurisdiction  of  this  Court ; 
by  which  summons  the  said  N.  B.  was  required  to  appear  before  this 
Court  at  the  said  Court  house  aforesaid,  this  day:  And  whereas  the 
said  N.  B.  hath  been  duly  served  with  the  said  summons  within  the  juris- 
diction of  this  Court,  but  he  hath  not  attended  as  required  by  the  said 
summons,  and  hath  not  alleged  a  sufficient  excuse  for  not  attending: 
Now  I  do  therefore  order  that  the  said  N.  B.  shall  be  committed  for 
the  term  of  forty  days  to  the  common  jail  wherein  debtors  under  judg- 
ment and  in  execution  of  *the  superior  courts  of  justice  may  be  r-^n^^ 
confined  within  the  county  of  Middlesex  in  which  the  said  N.  B.  '- 
is  now  residing.  And  I  declare  that  I  was  a  barrister  at  law  and  a  Judge 
of  this  Court  at  the  time  the  said  summons  was  applied  for,  and  from 
thence  to  the  present  time.  William  Brent  Brent. 

" » To  Henry  Herrick,  an  officer  of  the  said  Court,  and  to  the  keeper 
of  the  Debtor's  Prison  (above  mentioned)  for  the  county  of  Middlesex.' 

<<  The  following  endorsements  were  on  the  warrant. 

« <  Defendant  is  entitled  to  his  discharge  on  payment  of  141.  3a.  2d.j 
and  all  subsequent  costs. 

"  *  Taken  in  custody  June  6th,  1848,  and  lodged  in  the  Debtors'  Prison 
tor  the  county  of  Middlesex  the  same  day.  Defendant  a  publican  resid- 
ing at  Poplar  in  the  county  of  Middlesex.  H.  Herrick.* 

(<  And  for  no  other  cause  is  the  said  Nathaniel  Bowdler  detained,"  &c: 
'^whose  body,"  &c.,  «as  by  the  said  writ  I  am  commanded.    Dated,"  &e. 

Pashley  now  moved  that  the  prisoner  should  be  discharged,  on  the  fol- 

YOii.  zn. — 45  2  a  2 
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lowing  objections  to  the  warrant.  First :  the  commitment  is  imder  st&t. 
8  &  9  Vict.  c.  127,  sect.  1,  which  enables  a  judgment  creditor  for  less  than 
20L  to  obtain  a  summons  from  a  commissioner  in  bankruptcy,  or  from 
one  of  the  courts  in  that  clause  named,  and  enacts  that,  on  the  debtor's 
appearing,  he  shall  be  examined,  &c.,  and  it  shall  be  lawful  for  the  com- 
missioner or  Court  to  make  an  order  for  payment  of  the  debt:  and  that, 
if  the  debtor  <<  shall  not  attend  as  required  by  the  said  summons,  and 
^^^  .^  shall  not  allege  a  *8u£Scient  excuse  for  not  attending,  or  shall  if 

^  attending  refuse  to  disclose  his  property,"  &c.,  it  shall  be  lawful 
for  the  commissioner  or  Court  <<  to  order'*  that  he  <<  be  committed,  for 
any  tiir.e  not  exceeding  forty  days,  to  the  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  superior  Courts  of  jus- 
tice may  be  confined  within  the  county,  city,  borough,  or  place  in  which 
such  debtor  shall  be  resident,  or  to  any  other  gaol  or  debtors'  prison 
within  the  same  county,  city,  borough,  or  place  which  shall  by  any  decla- 
ration of  one  of  Her  Majesty's  principal  secretaries  of  state  be  allowed 
as  a  place  of  imprisonment  under  this  act,  so  long  as  such  declaration 
shall  remain  in  force  and  unrevoked."  The  Debtors'  prison,  Whitecross 
Street,  is  locally  within  the  city  of  London ;  and  there  is  nothing  in  the 
act  under  which  this  prison  was  erected  (52  G.  3,  c.  ccix.,  local  and 
personal,  public,  <<  for  building  a  new  prison  in  the  city  of  London," 
n.n^n'i  &<^-9(a))  '^'to  authorize  its  being  considered  in  Middlesex,  as,  for 

■^  the  present  purpose,  it  ought  to  be.     The  clause  in  statute  8  k 

(a)  Sect  1  recitea  as  follows. 

-*<  Whereas  tho  gaol  of  Newgate  is  not  only  the  common  gaol,  both  of  and  for  the  city  of  Lon- 
don, and  of  and  for  the  county  of  Middlesex :  for  the  confinement  of  felons  and  other  offenders, 
but  is  also  a  prison  for  the  oonflnement  of  other  persons  in  the  custody  of  the  sheriffs  of  London 
and  of  the  sheriff  of  Middlesex :  And  whereas  the  said  gaol  of  Newgate  is  not  of  sufficient 
extent,"  Ac:  ''And  whereas  the  two  gaols  or  prisons  called  the  Poultry  Compter  and  GuHtspor 
Street  Compter,  in  the  said  city  of  London,  hare,  by  ancient  custom,  been  appropriated  for  th« 
•confinoment  of  prisoners  in  the  custody  of  the  sheriffs  of  London,  and  for  certain  offices  for  traof- 
actxng  business  relating  to  the  sheriffs'  courts,  and  for  keeping  the  records  and  proceedings  of  the 
same  courts,  and  hare  also  been  used  for  the  custody  of  persons  oommitted  for  felony  and  other 
offences,  and  of  persons  apprehended  in  the  night-time,  or  sent  thither  to  bo  confined  for  furthef 
examination,  and  for  other  purposes :  And  whereas  it  is  desirable  that  prisoners  confined  under 
eiyil  process  should  not  be  confined  in  the  same  gaol  with  prisoners  for  felony  and  other  offeneet i 
And  whereas  the  prison  of  Ludgate  is  by  ancient  custom  appropriated  for  the  confinement  oi 
debtors  in  the  custody  of  the  sheriffs  of  London,  who  are  freemen  of  the  said  city  of  London,  or 
dergymcn,  proctors,  or  attorneys :"  Ac.  It  then  enacts  that  it  shall  be  lawful  for  the  mayor,  Ae.* 
of  London,  in  common  council  assembled,  to  erect  on  a  piece  of  ground  in  the  parish  of  St  Gilei 
without  Cripplegate  (described  in  a  schedule  to  the  act)  a  new  prison,  Ac,  according  to  such  plM 
as  they  shall  judge  necessary  and  proper,  but  so  that  the  same  may  be  divided  into  four  feparats 
and  distinct  parts  or  prisons,  in  order  that  the  same  may  be  appropriated  by  tbe  Court  of  mayor 
and  aldermen  as  after  mentioned. 

Sect  48  enacts  that  the  new  prison,  when  built,  shall  be  called  the  Debtors'  pr**^^  for  LondtA 
and  Middlesex;  "and  such  one  of  the  four  parts  or  prisons  into  which  the  said  now  prison  sball 
be  separated  and  divided  as  aforesaid,  as  the  said  Court  of  mayor  and  aldermen  shall  thlak 
proper  for  that  purpose,  shall  and  is  hereby  dedared  to  be  the  prison  for  persons  confined  under 
civil  process  in  the  custody  of  the  sheriff  of  Middlesex,  and  shall  be  appropriated  accordingly; 
and  that  such  two  others  of  the  said  parts  or  prisons,  as  the  said  Court  of  mayor  stnd  aldenaea 
■hall  think  proper  for  those  purposes,  shall  and  are  hereby  declared  to  be  the  two  Comptors  of  ths 
Jty  of  London,  and  sball  be  appropriated  for  the  oastody  of  prisoners  confined  under  civil  preeesi 
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9  Vict.  c.  127, 8. 1,  sanctioning  the  allowance  of  a  different  gaol,  within 
the  conntj,  from  the  gaol  first  meationed,  bj  the  specific  declaration  of 
a  secretary  of  state,  shows  that  the  previous  words  were  ^consi-  ^^^^  „ 
dered  so  strict  that  an  express  reservation  was  necessary  to  remedy  ^ 
the  inconvenience  which  might  be  occasioned  by  them.  Acts  of  Par- 
liament containing  special  provisions  of  this  kind  must  be  construed 
literally,  and  not  enlarged  in  construction  for  the  purpose  of  supplying 
what  the  legislature  may  be  thought  to  have  omitted ;  Brandling  v.  Bar- 
rington,  6  B.  &  C.  467,  475  (judgment  of  Lord  Tenterden),  Regina  v. 
Ellis,  6  Q.  B.  501.(a)  Secondly,  the  warrant  ought  to  have  shown  that 
the  debtor  was  personally  before  the  Court  when  the  order  of  commit 
ment  was  made.  The  commitment  is  penal,  and  not  in  the  nature  of  an 
execution.  This  may  be  inferred  from  sect.  8  of  stat.  8  &  9  Vict.  c. 
127,  which  declares  and  enacts  « that  no  imprisonment  under  this  act 
shall  in  any  wise  operate  as  satisfaction  or  extinguishment  of  any  debt 
or  demand ;  but  any  person  imprisoned  under  this  act,  who  shall  have 
paid  or  satisfied  the  debt  or  demand,  or  the  instalments  thereof  payable, 
and  costs  remaining  due  at  the  time  of  the  order  of  imprisonment  being 
made,  and  all  subsequent  costs,  shall,  upon  entry  of  such  payment  en- 
dorsed on  the  order  of  imprisonment,  signed  by  the  plaintiff  or  his  attor- 
ney, be  discharged  out  of  custody  by  leave  of  a  commissioner  or  judge 
of  the  Court  in  which  the  order  of  imprisonment  was  made.*'  The  dis- 
charge is  not  made  to  result  absolutely  from  anything  done  by  the  pri- 
Boner ;  leave  of  the  commissioner  or  Court  is  still  necessary :  so  that 
the  prisoner  is  a  delinquent,  and  not  a  mere  debtor.  The  Court  of 
^Common  Pleas  took  this  view  in  Ex  parte  Kinning,  4  Com.  B.  p^/.^^ 
507.  And  in  Kinning's  Case,  10  Q.  B.  730,  739,  Patteson,  J.,  L  ^^^ 
objected  to  the  expression  <^  a  limited  ca.  sa.,"  applied  to  this  kind  of 
warrant  by  Aldbrson,  B.,  in  Ex  parte  Foulkes,  15  M.  &  W.  612,  616. 
[Patteson,  J.  Could  the  commissioner  or  a  judge  keep  the  prisoner  in 
confinement  after  he  had  paid  the  money  ?]  If  he  had  obstinately  re- 
fused to  pay,  and  been  committed,  and  then  said  he  would  pay,  this  Court 

In  the  CTUtody  of  the  sberiffs  of  London ;  and  that  tlie  remaining  or  other  part  of  the  aud  fonr 
part*  or  priaoni  sbaU  and  is  hereby  declared  to  be  the  prtaon  of  Lndgate,  and  ahall  be  appropri- 
ated to  erery  nae  and  purpose  to  which  the  said  prison  of  Ludgate  is  now  appropriated  by  law, 
nsage,  or  prescription." 

Sect  54  enacts :  "  That  such  respectiye  parts  or  prisons  to  be  oontidned  in  the  said  new  prisoti 
at  aforesaid,  as  bj  force  of  this  aft  shaU  be  the  prison  for  persons  confined  under  civil  process  in 
the  cnstodj  of  the  sheriff  of  Middlesex  (which  persons  are  now  confined  in  the  said  gaol  of  New- 
gate), the  said  two  Compters,  and  the  said  prison  of  Lcdgate  respectirelj,  and  the  prisoners  con- 
fined therein  respectively,  shall  be  under  and  subject  to  the  same  regulations,  management,  and 
control,  and  shall  e^Joy,  uid  be  entitled  to  the  same  rights,  privileges,  charities,  gifts,  benefits, 
and  advantages  whatsover  as  the  same  respective  prison  and  prisoners  would  have  been  under 
and  subject  to,  had,  enjoyed^  or  been  entitled  to  by  law,  usage,  custom,  prescripUon,  or  otherwise 
)i<rwsoever,  if  the  said  prison  and  prisoners  therein  respectively  had  not  been  removed  by  rirtno 
of  tbia  act" 

(a)  PaMet/  also  cited,  to  the  same  point»  Regina  v.  Savage,  2  Jebb  k  Simes  (Q.  B.  Ireland), 
667 ;  8.  C.  S  Iriah  Law  Hep.  480,  note :  and  Regina  v.  Ruxton,  2  Jebb  A  S.  075 ;  B.  C.  3  Irish 
Uw  Rep.  478. 
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would  not  oblige  the  Judge  by  mandamus  to  order  his  discharge.  It  ought 
at  least  to  appear  that  the  Judge  satisfied  himself,  by  his  own  inquiry, 
of  the  party's  intention  to  make  default ;  Evans  t^.  Rees,  12  A.  k  E. 
55,  judgment  of  Lord  Dbnman,  C.  J.     The  mere  omission  to  attend  is 
not  enough.     The  words  of  sec.  1  are  <<  shall  not  attend"  « and  shall 
not  allege  a  sufficient  excuse."(a)     Thirdly,  the  warrant  purports  to  be 
male  on  June  2d :  the  endorsement  shows  that  the  party  was  taken  into 
custody  on  June  6th.     The  imprisonment  ordered  by  the  warrant  is 
simply  <<  for  the  term  of  forty  days."     The  gaoler  cannot  know  from 
what  day  the  reckoning  is  to  begin.    Patteson,  J.,  held  a  similar  objec- 
tion fatal  in  the  case  In  re  Fletcher,  1  Dowl.  &  L.  726.     In  Ex  parte 
Magee,  Madd.  &  Geldart,  206,  the  warrant  was  dated  on  the  2d  of  March, 
but  showed  an  order  for  commitment  made  on  the  2d  of  February ;  and 
*riQi  ^^  ^^^^  ground  the  prisoner  *was  discharged  on  habeas  corpus. 
^  Fourthly,  the  warrant  of  commitment  is  not  under  seal.    That 
such  a  warrant  ought  to  be  under  hand  and  seal  (unless  a  statute  pro- 
vides otherwise)  appears  from  2  Inst.  52,  Rex  v.  Austrey,  6  M.  &  S. 
319,  326,  1  Hale's  P.  C.  577,  and  Hale's  Summary,  p.  94,  3  Hawk. 
P.  C.  236,  B.  2,  c.  16,  s.  13  (7th  ed.),  1  Bum's  Justice,  778,  tit.  Cm- 
mitment,  IV.  (29th  ed.),  and  Paley  on  Convictions,  232  (3d  ed.).    A 
commitment  by  order  of  a  Court,  the  party  being  present  at  its  bar,  as 
in  the  case  In  the  Matter  of  Clarke,  2  Q.  B.  619,  is  an  entirely  different 
proceeding  from  this. 

He  also  contended  that  the  return  did  not  sufficiently  show  by  whom 
the  endorsements  on  the  warrant  were  made. 

Carrie^  in  support  of  the  return,  was  not  called  upon. 

Lord  Dbnman,  C.  J.  I  think  none  of  the  objections  good.  The 
observation  as  to  the  seal  turns  upon  the  nature  of  the  instrument.  Now 
the  act,  8  &  9  Vict.  c.  127,  s.  1,  says  that  the  Commissioner  or  Judge 
may  border"  such  debtor  to  be  committed;  and  an  order  does  not  re- 
quire sealing.  As  to  the  place  of  confinement,  I  think  that  the  Debtors' 
prison  for  London  and  Middlesex  is  in  Middlesex  for  the  purposes  of  this 
act.  With  respect  to  the  want  of  date  on  the  warrant :  my  brother  Pat- 
teson thought  this  a  fatal  objection  in  the  case  In  re  Fletcher,  1  Doirl. 
k  L.  726 ;  but  the  subject  has  been  much  canvassed  since  ;{b)  and  he  is 
ftow  of  a  different  opinion ;  and  in  that  I  agree.  The  officer  bearing  a 
»r9m  ^^^'^^^^  *may  not  be  able  to  find  the  party  named ;  and,  if  it  were 
-'  held  necessary  that  the  warrant  should  contain  a  date  from  which 

(a)  Pattbsoii,  J.,  referred  to  a  case  before  him  at  chambers,  where  a  party  claiming  privile;;* 
had  been  committed  by  a  commissioner  in  Bankruptcyi  and  his  Lordship  held  that  the  comnit- 
ment  was  in  ex««cntion,  not  for  contempt  See  Kinning's  Case,  10  Q.  B.  735.  Paahltg  sIm 
referred  to  a  case,  In  re  Cobbett,  before  ParkB|  B.  (heard  by  his  Lordship  as  a  jadge  at  chambcHi 
bat  sitting  in  the  Court  of  Exchequer),  where  it  was  objected  that  the  par^  was  not  shown  ta 
hare  been  in  Court  when  the  order  of  commitment  was  made,  and  Pabkb,  B.,  held  that  tk« 
abjection  was  ground  for  a  discharge ;  but  an  amendment  wm  aUowed,  for  the  purpoaa  of  showisj 
the  fact 

(6)  See  Bz  parte  Foolkes,  16  M.  A  W.  013,  618. 
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the  impriBonment  is  to  run,  it  might  as  well  be  said  expressly  that  a 
debtor  shall  be  relieyed  from  imprisonment  if  he  is  not  to  be  found.  The 
debtor  is  to  be  confined  from  the  time  when  he  is  actually  taken :  and  the 
time  of  taking  is  matter  of  evidence.  Here  it  is  shown  by  a  memo- 
randum. It  is  contended  that  parties  may  not  know  the  time  from  which 
the  imprisonment  under  such  a  warrant  will  reckon ;  but  it  is  also  pre- 
sumable that  they  may:  and  there  may  be  many  circumstances  not 
known  at  the  time  of  making  out  a  warrant,  which  may  yet  appear  to  the 
Coort  sufficiently  certain  on  the  return  to  a  habeas  corpus.  There  were 
instances  of  this  in  Leonard  Watson's  Case,  9  A.  &  E.  731.(a)  The 
Court  of  Exchequer  in  Ex  parte  Foulkes,  16  M.  &  W.  612,  614,  616, 
held  that  the  imprisonment  was  to  be  reckoned  from  the  time  when  the 
prisoner  was  actually  « lodged  in  gaol." 

Patteson,  J.  The  words  «  common  gaol  wherein  the  debtors,'*  &c., 
<(may  be  confined  within  the  county,"  &c.,  « in  which  such  debtor  shall  be 
resident,"  do  not  mean  that  the  building  must  necessarily  be  situate  in 
the  county,  but  only  that,  when  the  debtor  is  resident  in  any  county,  he 
may  be  committed  to  the  gaol  to  which  debtors  who  are  resident  in  that 
county  may  be  committed.  Here  Whitecross  Street  prison  is  such  a  gaol, 
though  the  building  is,  locally,  in  London.  As  to  the  want  of  a  seal : 
nothing  in  this  act  requires  a  sealing;  the  '^'commissioner,  or  Court,  r^cf^oi 
is  only  to  make  an  order.  As  to  the  date:  the  prisoner  is  pro-  ^ 
perly  committed  for  a  term  not  exceeding  forty  days,  according  to  the 
statute.  In  the  case  In  re  Fletcher,  1  Dowl.  &  L.  726,  I  thought  the 
warrant  bad  for  not  specifying  the  time  when  it  was  made.  It  probably 
occurred  to  me  that,  if  the  date  might  be  omitted,  a  party  might  obtain 
a  warrant,  keep  it  in  his  pocket  several  months,  and  execute  it  even  after 
the  time  limited  for  the  imprisonment  had  expired.  But  I  now  think  that 
the  omission  of  date  does  not  invalidate  the  warrant.  The  forty  days 
here  must  reckon  from  the  time  when  the  party  was  first  in  confinement; 
not  within  the  walls  of  a  prison,  but  in  custody  ;(i)  the  order  in  Kinning's 
Case,  10  Q.  B.  732,  was  so  worded :  but  even  where  that  is  not  expressed 
the  imprisonment  must,  in  sense  and  reason,  date  from  the  time  of  arrest : 
and  the  party  imprisoned  must  know  that  time  or  be  able  to  ascertain  it 
through  the  information  of  the  gaoler.  It  is  objected  that  the  party 
ought  to  have  been  summoned  before  the  Court  previously  to  his  being 
committed :  but  the  legislature  does  not  seem  to  have  intended  so  in  this 
instance.  The  debtor  is  to  be  committed  if  he  shall  not  attend  as  required 
by  the  summons  «  and  shall  not  allege  a  sufficient  excuse:"  which  implies 
that  there  may  be  a  committal  though  the  party  does  not  appear,  but 
excuses  himself  through  another  person.  A  commitment  of  this  kind  is 
not  for  a  contempt,  but  may  be  considered,  as  proceeding  on  an  admis- 
sion, by  the  party's  default,  that  he  has  been  guilty  (as  Maule.  J.,  ^ays 

(a)  See  pp.  7S4,  785. 

(6)  Bz  parte  FoaUces,  15  M  AW.  012,  wu  here  mentioned  at  the  Ijar. 
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41^90-1  '^^  ^^  parte  Kinning,  4  Com.  B.  527),  of  condact  ^meriting  punish- 
^  ment:  that  he  has  no  excuse  to  allege,  and  that  he  is  in  delin- 
quency by  not  attending,  or  not  paying.    The  forty  days'  imprisonment 
is  not  a  satisfaction ;  but  the  party  is  then  entitled  to  be  let  out :  it  is, 
indeed,  by  leave  of  the  Court ;  but  I  cannot  think  that,  if  a  payment  is 
endorsed  on  the  order  of  imprisonment,  the  Commissioner  or  Judge  can 
detain  the  party  as  for  a  contempt.    And  the  endorsement  in  the  present 
case  states  that  the  <<  defendant  is  entitled  to  his  discharge  on  payment.** 
Erle,  J.(a)    I  think  it  clear  from  the  decision  In  the  Matter  of  Clarke, 
2  Q.  B.  619,  and  the  authorities  there  investigated,  that  the  order  of  a 
Court  for  commitment  of  a  party  before  it  need  not  be  under  seal,  though 
the  warrant  of  a  magistrate  for  that  purpose  ordinarily  must.    As  to  the 
question,  from  what  period  the  forty  days  are  to  be  counted .  the  inti  >i- 
tion  of  the  statute  clearly  was  that  the  party  should  lose  his  liberty  for 
forty  days :  and,  if  for  several  days  after  the  making  of  the  warrant  he 
oannot  be  found,  no  one  can  imagine  that  the  days  of  his  lying  hid  are 
to  be  counted  as  part  of  the  forty.     It  may  be  said  that  to  express  in 
the  order  that  the  time  is  to  run  from  the  arrest  would  make  the  intention 
clearer ;  but  even  then  the  duty  would  still  be  imposed  upon  the  gaoler 
of  inquiring  when  the  arrest  actually  happened.     The  present  order, 
however,  is  to  confine  for  forty  days:  and  that  must  mean  from  the  time 
of  the  arrest.    As  to  the  gaol :  on  a  strict  construction  of  stat.  8  &  9  Vict.  c. 
*f\9^1  127,  s.  1,  it  certainly  would  be  taken  that  the  gaol  ^intended  was 
-^  one  situate  in  the  county  or  city  where  the  debtor  resides :  but  I 
think  the  clause  means  that  the  debtor  shall  go  to  the  common  gaol  to 
which  debtors  of  the  county  from  which  he  is  committed  are  sent.     The 
prisoner  here  is  a  Middlesex  debtor,  and  is  to  be  committed  to  the  gaol 
for  those  debtors.     By  sect.  54  of  the  act  52  G.  8,  c.  ccix.,  for  building 
Whitecross  Street  prison,  it  seems  intended  to  adopt  all  the  incidents  of 
the  prisons  to  which,  but  for  the  building  of  this,  the  persons  committed 
to  its  respective  departments  would  have  been  sent.     For  the  purpose, 
therefore,  of  jurisdiction  under  stat.  8  &  9  Vict.  c.  127,  s.  1,  this  prison 
is  in  Middlesex.    As  to  the  commitment  without  appearance,  I  think  the 
object  of  this  act  is  clearly  shown  by  its  words  to  be  that,  where  judg- 
ment is  recovered  against  a  debtor  for  a  sum  below  20^.,  for  which,  before 
the  alteration  of  the  law  in  that  respect,  he  might  have  been  arrested, 
the  creditor  should  now  be  able  to  arrest  him.     This  view  is  confirmed 
by  sect.  3,  which  enacts  that,  if  the  debtor  pays  the  debt  and  costs  within 
the  po' '  >  I  of  imprisonment,  he  shall  be  discharged  by  leave  of  the  com- 
missioner or  Judge :  and  I  think  they  are  bound  to  give  that  leave. 

Prisoner  remanded.(i) 

(a)  CoLCRiDOB,  J.,  waa  sitting  At  Gaildh«Il. 

(6)  Another  prisoner,  named  Galloway,  was  also  brought  up  on  habeas  corpns  (moved  ftar  by 
Hawkins)  under  precisely  the  same  circamstanocs,  except  that  the  endorsement  stated  the 
to  be  entitled  to  his  discharge  on  payment  of  a  sum  larger  than  the  debt  mentioned  in  the 
rant :  bat  Lord  DsirxAy,  C.  J.,  said  that,  at  all  events,  Jiis  would  not  vitiate  the  warrani 
and  the  ease  was  not  further  gone  into.  No  one  appeared  for  the  priaoner.  Corri*  was  to  faava 
supported  the  return.    Prisoner  remanded. 
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♦TRINITY  VACATION.(«)  [*624 

SARAH  MARY  HOARE  v.  SILVERLOCK.    June  27. 

In  An  aetion  for  vnriUng  And  pabliahing  of  pUintiif  that  her  WArmeft  friends,  in  giving  np  their 
Adyocacy  of  her  claims,  stated  that  thej  had  realised  the  fable  of  the  Frozen  Snake,  if  Not 
guilty  be  pleaded,  and  a  Terdiet  of  Oailtj  found,  the  plaintiff  is  entitled  to  judgment,  sinoe  the 
Jury  may  have  understood  that  the  words  **  Frosen  Snake"  were  meant  to  charge  the  plaintiff 
widi  ingratitude  to  friends.  And  it  is  no  objection,  in  arrest  of  judgment,  that  the  words  are 
not  explained  bj  innuendo ;  for  the  Court  wiU  notice  that  the  words  are  commonly  enough 
understood  in  this  sense  to  warrant  a  jury  in  so  applying  them. 

It  is  a  libel  to  write  of  a  person  soliciting  relief  from  a  charitable  society  that  she  prefers  un- 
worthy claims  which  it  is  hoped  the  members  will  reject  for  ever,  and  that  she  has  squandered 
away  money,  already  obtained  by  her  from  the  benevolent,  in  printing  circulars  abusive  of  the 
Society's  secretary. 

Case.  The  first  count  of  the  declaration  stated,  by  way  of  induce- 
ment, That  the  plaintiff,  before  and  at  the  times  of  the  committing,  &c., 
was  the  orphan  daughter  of  Nicholas  Hoare,  deceased,  who  in  his  life- 
time had  been  a  lieutenant  in  the  royal  navy,  and  the  plaintiff,  before 
and  at  the  said  several  times,  was,  and  still  is,  poor  and  in  distressed 
circumstances,  and  had  applied  to  a  charitable  society  called  the  Royal 
Naval  Benevolent  Society  for  pecuniary  assistance :  Yet  defendant,  well 
knowing,  &c.,  composed  and  published  a  libel  of  and  concerning  plain- 
tiff; which  was  then  set  forth.     The  second  count  was  for  another  libel. 

The  third  count  stated  that  defendant,  further  contriving,  &c.,  after- 
wards, to  wit,  &c.  (25th  July,  1846),  in  a  public  newspaper  called  The 
Nautical  Standard  and  Steam  Navigation  Oasette,  falsely  and  maliciously 
composed  and  published,  and  caused  and  procured  to  be  published,  of 
and  concerning  plaintiff,  and  of  and  concerning  her  said  application  to 
the  said  "^Society,  another  false,  scandalous,  malicious,  and  defa-  rn^nnr 
matory  libel,  containing,  amongst  other  things,  the  false,  &c.,  ^ 
matter  following  of  and  concerning  the  plaintiff,  and  of  and  concerning 
her  said  application  to  the  said  society,  viz. :  <(  The  Royal  Naval  Bene- 
volent Society.  We  were  sorry  to  perceive,  by  a  report  of  last  Monday's 
proceedings  at  a  meeting  of  the  above  Society,  that  the  case  of  Miss 
Hoare  (meaning  the  plaintiff),(6)  which  we  imagined  had  been  entirely 
dismissed  by  the  unanimous  decision  of  a  large  body  of  officers  of  high 
rank  and  distinguished  position  in  the  service  at  the  last  quarterly  court, 
had  been  re-opened,  and  that  too  by  an  officer  distinguished  no  less  for 
his  illustrious  services  against  the  enemy  than  his  noble  descent.  The 
gallant  Rear  Admiral  the  Earl  of  Gadogan  has  happily  been  a  stranger 
to  those  scenes  which  have  occurred  at  the  former  meetings  of  this  soci- 
ety when  the  case  of  the  above  misguided  woman  has  been  brought  for- 

[n)  The  Court  sat  in  Banc. on  the  17th,  10th,  24th,  26th,  27th,  and  28th  of  June,  and  Ist  and 
12th  of  July. 

(6)  This  innuendo  after  the  mention  of  Miss  Qoare  (which  it  is  not  thought  necessary  to  repeat) 
WAA  the  on^v  one  used  in  the  third  and  fourth  counts. 
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ward.  But,  if  he  has  escaped  the  exhibition  of  such  conduct  on  the  part 
of  one  or  two  officers  who  would  by  the  display  be  certainly  very  much 
lowered  in  his  estimation,  his  lordship  has  unfortunately  also  missed  the 
hearing  of  an  overwhelming  mass  of  evidence  which  is  a  complete  justifi- 
cation for  the  Society's  decision  with  respect  to  the  claims  of  Miss  Hoare, 
to  say  nothing  of  the  recantation  of  some  who  were  her  warmest  friends, 
and  who,  in  giving  up  their  advocacy  of  her  claims,  stated  that  they  had 
♦fiofti  ^®*^^^®^  *^®  (Me  of  the  Frozen  Snake."     «  Let  the  noble  Earl 

^  '^'go  to  the  Society's  offices  and  examine  carefully  the  documents, 
and  make  himself  acquainted  with  the  whole  of  the  proceedings  of  the 
secretary  and  the  society  in  this  matter,  and  he  must  come  to  the  con- 
clusion that  the  case  of  Miss  Hoare  is  a  most  forlorn  hope,  and  that,  un- 
fortunately, many  much  more  worthy  objects  of  the  Society's  benevo- 
lence are  excluded  from  participation  in  it  by  the  limited  state  of  its 
funds." 

The  fourth  count  charged,  with  the  same  averments  as  were  made  in 
the  third,  publication  in  the  above-mentioned  newspaper  by  defendant  on 
August  8th,  1846,  of  a  libel,  containing  the  following  passages.  <<  Sir, 
Having  attended  the  meetings  of  the  Royal  Naval  Benevolent  Society, 
and  witnessed  the  painful  and  strong  disputes  in  the  case  of  Miss  Hoare, 
I  am  led  somewhat  reluctantly  to  address  these  few  observations  to  you 
in  justice  to  our  worthy  secretary,  and  on  behalf  of  our  charitable  insti- 
tution, which  has  been  upon  recent  events  the  scene  of  much  discord  and 
so  very  disreputable  to  the  Society.  The  importunities  of  Miss  Hoare 
and  her  supporters,  although  they  have  been  upon  every  occasion  out- 
voted by  a  very  large  majority  of  the  members  of  the  institution,  have 
nevertheless  operated  in  no  small  degree  to  suppress  the  contributions 
of  several  benevolent  persons  who,  opposed  to  strife,  would  have  added 
their  pecuniary  assistance  to  the  naval  widow  and  orphan  but  for  our 
calamitous  disunion.  For  one,  I  am  determined  to  withdraw  my  sub- 
scription should  any  of  our  funds  be  granted  to  Miss  Hoare :  but  I  hope 
and  trust  the  good  sense  of  the  members  at  our  next  meeting  will,  as 
♦fi97i  ^®^®*^^^''®j  prevail,  and  reject  for  ever  the  unworthy  *claims  of 

^  Miss  Hoare."  <<  Bold(a)  and  strong  measures  ought  to  be  adopted 
to  prevent  the  re-opening  of  Miss  Hoare's  case,  which,  in  other  words, 
means  the  renewal  of  an  unjustifiable  and  apparently  vindictive  attack 
on  the  secretary.  Who  is  this  woman,  that  she  is  to  engross  almost  the 
whole  of  the  time  of  the  Society  ?  She  is  not  entitled,  as  the  descendant 
of  a  subscriber  or  in  her  own  right,  to  relief;  and  it  is  avowed  by  her 
friends  that  she  squandered  away  the  money  which  she  did  obtain  from 
the  benevolent  in  printing  circulars  abusive  of  Commander  Dickson. 
Really  it  is  time  that  all  this  twaddle  about  humanity,  and  this  display 
of  knight  errantry  in  defence  of  a  slandered  and  forlorn  damsel,  should 

(a)  The  passage  here  referred  to  (of  which  some  lines,  not  material  to  the  decision  of  the  case» 
are  omitted)  formed  part  of  a  different  letter,  bat  waa  stated  to  be  contained  ''  in  another  part  of 
the  said  UbeL" 
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be  laid  aside."     <<  The  charge  must  be  made  against  Commander  Dick- 
son, and,  if  it  be  not  made,  then  lei  the  case  of  Miss  Hoare  be  buried 
in  oblivion ;  and  let  not  the  discord  *ffhioh  it  has  caused  longer  prevent 
the  benevolent  from  subscribing  for  the  widow  and  orphan/'  &c. 
There  was  a  fifth  account,  for  Another  libel. 
Plea,  not  guilty.     Issue  theieon. 

On  the  trial,  before  GoLBRtOGB,  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  term,  1847,  a  verdict  was  found  for  the  plaintiff,  and  da- 
mages assessed  generally,  on  the  last  three  counts. 

Talfourdj  Serjt.,  in  the  ensuing  term,  moved  in  arrest  of  judgment, 
on  the  ground  that  the  passages  declared  upon  in  the  last  three  counts 
vere,  on  the  face  of  them,  not  actionable.  As  to  the  third  count,  he 
contended  '^'that  the  words  «  frosen  snake"  could  not  be  deemed  p^poo 
libellous  unless  shown  to  be  so  by  an  innuendo.  He  cited  Forbes  ^ 
v.  King,  1  Dowl.  P.  G.  672.  [Lord  Dbnmak,  G.  J.  Suppose  the  expres- 
sion had  been  <<  dog  in  the  manger ;"  should  you  say  an  innuendo  was 
necessary  ?]    A  rule  nisi  was  granted. 

The  Plaintiff  in  person  now  showed  cause.   As  to  the  3d  count :  the 
phrase  «<  misguided  woman"  suggests  impropriety  of  conduct,  and  is 
therefore  libellous.     <<  Everything  printed  or  written,  which  reflects  on 
the  character  of  another,  and  is  published  without  lawful  justification  or 
excuse,  is  a  libel ;"  O'Brien  v.  Clement,  15  M.  &  W.  435,  judgment  of 
Parke,  B.    The  expression  <<froa5en  snake"  is  known,  without  the  help 
of  an  innuendo,  to  imply  treachery  and  ingratitude.     The  ofiice  of  an 
innuendo  is  only  to  explain  doubtful  allusions:  and  it  is  not  wanted  where 
the  matter  published  of  itself  imports  something  disgraceful ;  Digby  v. 
Thompson,  4  B.  &  Ad.  821,  J' Anson  v.  Stuart,  1  T.  B.  748.     If  the 
words  «<  frozen  snake"  required  a  formal  explanation,  so  would  every 
classical  allusion.     Gould  a  plaintiff  be  called  upon  to  prove  the  exist- 
ence of  a  fable  of  the  Frozen  Snake  7  There  could  be  no  formal  proof : 
it  is  in  every  one's  knowledge.    Forbes  v.  King  was  a  very  different  case 
from  this.   One  passage  complained  of  there  imputed  <<  gambling"  to  the 
plaintiff,  but  was  not  shown  to  charge  him  with  illegal  play :  the  other 
merely  called  him  the  <<  Man  Friday"  of  a  person  to  whom  no  fault  was 
ascribed  but  want  of  historical  knowledge.^    On  the  latter  point,  Lord 
Ltndhubst,  C.  B.,  observed  that  there  was  no  innuendo,  and  p^/«oQ 
*said :  <<  If  you  had  stated,  by  way  of  innuendo,  that  by  ^  Man  ^ 
Friday'  was  meant  to  be  imputed  degradation  to  the  plaintiff,  that  might 
have  been  sufficient."     There  was  nothing  calumnious  in  the  allusion 
itself;*  for  Friday,  in  the  story  referred  to,  was  a  virtuous  man  and  good 
servant ;  it  required  an  innuendo  to  show  how  the  comparison  with  him 
became  degrading.     But,  where  the  allusion  is  injurious  in  itself,  that 
decision  will  not  apply :  the  libellous  words  alone  will  bear  out  the  de- 
claration, especially  after  verdict,  though  there  be  an  improper  innuendo, 
or  none;  Archbishop  of  Tuam  v.  Robeson,  5  Bing.  17,  Williams  v.  Gardi- 
YOL.  xn. — 46  2 II 
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ner,  1  M.  &  W.  245,  S.  C.  Tyr.  k  G.  578,(a)  1  Starkie  on  Slander,  kc 
(2d  ed.),  428—430,  citing  Peake  v.  Oldham,  1  Cowp.  275.    "  A  writiDg 
may  be  so  expressed,  and  in  such  clear  and  unambiguous  words,  as  that 
it  may  amount  of  itself  to  a  libel.     In  such  a  case,  the  Court  wants  no 
circumstances  to  make  it  clearer  than  it  is  of  itself:  and  therefore,  all 
foreign  circumstances  introduced  upon  the  record  would  be  only  matter 
of  supererogation ;"  Rex  v.  Home,  2  Cowp.  672,  683,  judgment  of  De 
Gbet,  G.  J.     As  to  the  4th  count,  the  suggestion  is  that  the  meaning 
of  the  passages  set  out  is  not  necessarily  injurious.   But  to  say  that  the 
plaintiff  squandered  away  money,  obtained  from  the  benevolent,  in  print- 
ing abusive  circulars,  is  slanderous ;  it  is  imputing  an  unfeminine  course 
of  conduct  and  a  wrongful  misappropriation  of  money.     And  the  para- 
graphs call  upon  the  members  of  the  Society  to  unite  against  the  claims 
of  Miss  Hoare,  which  are  termed  <<  unworthy."     That  word  was  much 
*f{^(M  <^<^^^^^^^^j  ^^^  *WAB  held  to  be  scandalous,  in  Lord  Townsendv. 
^  Dr.  Hughes,  2  Mod.  150.(6)  To  the  fifth  count  no  objection  has  been 
stated.   [Lord  Denman,  G.  J.    No  doubt  that  is  good.  Talfourdy  Serjt., 
for  the  defendant,  admitted  that  he  could  not  object  to  it.  Patteson,  J. 
Li  that  case,  according  to  the  present  practice,  the  motion  should  be, 
not  to  arrest  the  judgment,  but  for  a  venire  de  novo.     Talfourdy  Serjt. 
It  might  be  so  shaped ;  to  assess  damages  on  the  good  count.] 

Oorrie  was  heard  in  support  of  the  rule,  Talfourd,  Serjt.,  having  left 
the  Gourt.  The  3d  count  does  not  contain  any  such  charge  of  a  devia- 
tion from  moral  duty  as  can  be  deemed  libellous.  At  most,  nothing  is 
imputed  but  want  of  gratitude.  [Lord  Denman,  G.  J.  Exemplified  by 
stinging  those  who  have  encouraged  her.  That  is  the  meaning  of  the 
<<  frozen  snake."  Even  want  of  gratitude  is  a  serious  imputation.]  The 
mere  absence  of  a  moral  quality  is  not  such  an  imputation  as  can  legally 
be  a  subject  of  libel.  This  case  is  not  distinguishable  from  Forbes  v. 
King,  1  Dowl.  P.  G.  672.  [Lord  Denman,  G.  J.  The  imputation  there 
implied  nothing  worse  than  being  a  black ;  a  great  misfortune,  perhaps, 
but  no  crime.]  The  Gourt  would  not,  in  the  absence  of  innuendo,  take 
notice  of  the  meaning.  Suppose  the  allusion  were  to  an  oriental  fable 
or  German  story,  not  generally  known  except  to  scholars ;  would  the 
Gourt  recognise  the  meaning  ?  And  where  can  a  line  be  drawn  ?  As  to 
the  fourth  count,  from  all  that  appears  on  the  record  the  conduct  of  the 

plaintiff  might  be  justifiable,  though  prejudicial  to  the  ^Society. 

The  abuse  she  is  said  to  have  circulated  might  be  deserved.  The 
contrary  does  not  appear.  In  Robinson  v.  Jermyn,  1  Price,  11,  the  de- 
claration stated  that  there  was  a  room  at  Southwold  called  the  Casino, 
frequented  by  subscribers  thereto ;  that  plaintiff  was  the  officiating  minis- 
ter of  a  parish  in  the  county  where  the  room  was  situate ;  and  that  the 
defendants  published  of  and  concerning  him  the  following  words :  «« The 

(a)  See  Gardiner  v.  WinUmfl,  2  Oro.  M.  A  R.  78 ;  S.  C.  5  Tjr.  757. 
(b  Under  1  stat  2  &.  2,  o.  6. 


♦631] 
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Rev.  John  Robinson"  <<and  Mr.  James  Robinson/'  <<  inhabitants  of  this 
town,  not  being  persons  that  the  proprietors  or  annual  subscribers" 
« think  it  proper  to  associate  with^  are  excluded  this  room:"  and  these 
words  were  held  too  indefinite  to  support  a  declaration  for  libel. 

Lord  Denman,  C.  J.  There  is  no  ground  for  our  interference.  The 
third  count  is  certainly  good.  We  are  not  called  upon  here  to  take  judi- 
cial notice  that  the  term  <«  Frozen  snake"  had  or  had  not  the  meaning 
ascribed  to  it  by  the  plaintiff,  but  to  say,  after  verdict,  whether  or  not  a 
jury  were  certainly  wrong  in  assuming  that  those  words  bad  the  particu- 
lar meaning.  They  are  words  well  understood ;  there  is  no  doubt  that 
they  are  commonly  known  in  a  libellous  sense ;  it  must,  here,  have  been 
left  to  the  jury  to  say  whether  they  were  used  in  that  sense  or  not ;  and 
we  must  take  it  that  they  considered  them  as  so  applied.  None  of  the 
cases  sustain  the  objections  here  made.  In  Robinson  t;.  Jermyn,  1 
Price,  11,  the  supposed  libel  alleged  only  that  the  proprietors  of  a  sub* 
scription  room  did  not  think  the  plaintiff  a  fit  person  for  their  company, 
and  therefore  excluded  him  from  their  room,  which  might  be  rather  a 
"^compliment  than  a  reproach.  The  <<  Friday"  alluded  to  in  r^cf^on 
Forbes  r.  King,  1  Dowl.  P.  C.  672,  was  a  very  respectable  per-  ^ 
son ;  black  men  have  not  been  declared  to  be  criminal  by  any  act  of 
parliament.  The  fourth  count  is  certainly  injurious  to  the  plaintiff;  for 
it  describes  her  as  an  applicant  to  the  Society  for  charity,  but  unfit  to 
receive  it,  because  she  employs  the  money  she  obtains  from  the  benevo- 
lent in  circulating  abuse  of  the  secretary. 

Patteson,  J.  The  principal  question  before  us  has  been  whether 
these  words — «to  say  nothing  of  the  recantation  of  some  who  were  her 
warmest  friends,  and  who,  in  giving  up  their  advocacy  of  her  claims, 
stated  that  they  had  realized  the  fable  of  the  Frozen  Snake — "  could 
import,  on  the  face  of  them,  anything  slanderous.  If  they  could  not,  I 
am  not  prepared'  to  say  that  judgment  should  not  be  given  for  the 
defendant  on  the  third  count,  as  upon  demurrer.  But,  if  they  are 
capable  of  a  libellous  sense,  it  may  be  material  that  the  jury  has  found 
that  they  were  used  in  that  sense.  Then,  as  to  the  question  whether  an 
innuendo  was  necessary,  I  think  it  was  not.  Any  ordinary  person 
would  be  able  to  say  what  the  allusion  was ;  and  the  jury  have  found  it. 
As  to  the  fourth  count;  the  expression  << unworthy  claims,"  alone,  is 
strong ;  and  then  it  is  added  <<  Who  is  this  woman,  that  she  is  to  engross 
almost  the  whole  of  the  time  of  the  Society?  She  is  not  entitled,  as  the 
descendant  of  a  subscriber  or  in  her  own  right,  to  relief:  and  it  is  avowed 
by  her  friends  that  she  squandered  away  the  money  which  she  did  obtain 
from  the  benevolent  in  printing  circulars  abusive  of  Commander  Dick- 
eon."  '^'These  words  manifestly  infer  misconduct,  and  tend  to  p^/^qq 
bring  the  plaintiff  into  contempt,  and  set  the  readers  against  her  '- 
%s  a  person  who  has  misconducted  herself  towards  this  Society. 

Coleridge,  J.    As  to  the  necessity  of  an  innuendo,  the  jury  and 
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Court  in  such  a  case  as  this  are  in  an  odd  predicament,  if  they  alone  of 
all  persons  are  not  to  understand  the  allusion  complained  of.  Suppose 
the  libel  had  said  the  plaintiff  acted  like  a  Judas :  must  the  history  of 
Judas  have  been  given,  and  referred  to  by  innuendo  ?  We  ought  to  attri- 
bute to  a  Court  and  jury  an  acquaintance  with  ordinary  terms  and  allu- 
sions, whether  historical,  or  figurative,  or  parabolical.  If  an  expression, 
originally  allegorical,  has  passed  into  such  common  use  that  it  ceases  to 
be  figurative,  and  has  obtained  a  signification  almost  literal,  we  must 
understand  it  as  it  is  used.  Half  of  our  language  is  founded  upon  alle- 
gorical allusion :  «  vinegar"  is  talked  of  in  describing  a  bad  temper ;  even 
the  word  <<sour"  is  figurative.  We  must  understand  such  terms  accord- 
ing to  the  sense  which  has  become  familiar. 

Erle,  J.  In  this  case  the  jury  has  decided  on  the  sense  of  the  words 
mentioned  in  the  third  count :  and  we  cannot  arrest  the  judgment  unless 
we  see,  on  reading  the  whole  passage  complained  of,  that  there  could  be 
BO  ground  for  the  construction  they  have  adopted.  Nothing  is  easier 
than  to  bring  persons  into  contempt  by  allusion  to  names  well  known  in 
history,  or  by  mention  of  animals  to  which  certain  ideas  are  attached : 
and  I  may  take  judicial  notice  that  the  words  « Frozen  Snake"  have  an 
*fi^4l  ^Ppli^^ation  very  generally  known  *indeed,  which  application  is 
^  likely  to  bring  into  contempt  a  person  against  whom  it  is  directed. 
I  also  think  the  fourth  count  libellous  by  the  tendency  it  has  to  lower  the 
plaintiff's  character.  Bule  discharged. 


LAURIE,  Knight,  and  Others,  v.  BENDALL.    June  27. 

Under  the  InsoWent  Debtors'  Aet»  5  A  6  Vict  o.  116,  88.  1,  4,  it  is  not  necessary  that  a  pii-^ 

petitioning  for  an  order  of  protection  should  hare  any  property  for  distribution  among 

creditors. 
A  defendant  may  plead  a  final  order  granted  under  the  statute,  though  the  cause  of  action  acenisd 

before  the  act  came  into  operation. 
A  plea  containing  the  averments  required  by  sect  10  is  good,  though  it  do  not  state  that  the 

party  was  not  a  trader,  or,  being  a  trader,  was  indebted  in  less  than  300L 

Assumpsit  by  endorsees  against  acceptor  of  a  bill  of  exchange,  drawn 
March  2d,  1842,  for  48Z.  Il8.  6(2.,  payable  at  four  months 

Plea.  That,  after  the  accruing  of  the  said  cause  of  action,  and  before 
the  commencement  of  this  suit,  to  wit,  on  1st  January,  1844,  a  petition 
for  the  protection  of  the  defendant  from  process  was  duly  and  according 
to  the  form  of  the  statute  made,  &c.  (5  4  6  Vict.  c.  116),  and  entitled 
"An  act  for  the  relief  of  insolvent  debtors,"  presented  by  defendant  to 
her  Majesty's  Court  of  Bankruptcy,(a)  and  thereupon  afterwards,  on  4th 
May,  1844,  being  a  day  before  the  commencement  of  this  suit,  a  final 
order  for  protection  and  distribution  was  made  in  the  matter  of  the  said 
petition  by  Edward  Holroyd,  Esquire,  a  Commissioner  of  the  said  Court. 

(a)  See  now  stat  10  A  11  Tift  e.  102,  s.  4. 
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ixdj  aathorised  in  that  behalf.  Averment  that  the  said  canse  of  action 
*n  the  declaration  mentioned  accrued  before  the  date  of  the  filing  of  the 
said  petition.    Verification. 

Replication.  That,  at  the  time  of  the  giving  of  such  notice  as  is 
required  by  the  said  act,  by  defendant,  of  his  ^intention  to  present  r,|e/«qf: 
the  said  petition,  and  at  the  time  when  the  said  petition  was  pre-  ^ 
sented  by  defendant  to  the  Court  of  Bankruptcy  as  aforesaid,  defendant 
owed  divers  just  and  lawful  debts,  and  was  justly  and  lawfully  indebted 
m  divers  sums  of  money  to  divers  persons,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  2002. ;  yet  defendant  had  not,  at  the  said  time  of  the 
giving  of  the  said  notice,  or  at  the  time  when  the  said  petition  was  so 
presented  by  defendant,  or  at  any  time  afterwards  before  or  at  the  time 
of  the  making  of  the  said  order,  any  property  and  debts  owing  to  him, 
estate  or  effects  for  payment  of  the  defendant's  just  and  lawful  debts,  or 
any  part  thereof,  within  the  meaning  of  the  said  act  of  parliament,  or 
that  could  or  might  be  distributed  among  the  creditors  of  defendant 
according  to  the  true  intent  and  meaning  of  the  said  act.    Verification. 

Rejoinder.  That,  at  the  time  when  the  said  petition  was  so  presented, 
defendant  had  a  certain  debt  of  a  certain  amount,  to  wit,  to  the  amount 
of  22.  15«.,  then  due  to  him,  the  defendant,  from  one  Thomas  Pearson, 
which  said  debt,  at  the  time  when  the  said  petition  was  so  presented,  was 
an  estate  of  the  defendant  which  might  be  distributed  among  the  creditors 
of  the  defendant  according  to  the  true  intent  and  meaning  of  the  said  act. 
Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  term,  the  defendant  failed  to  prove  the  averment 
in  the  rejoinder;  and  the  plaintiffs  had  a  verdict.  Knowle8j  in  the  ensu- 
ing term,  moved  for  a  rule  to  show  cause  why  the  judgment  should  not  be 
arrested,  contending  that  a  party  *not  a  trader,  or,  if  a  trader,  p4,/«o/« 
owing  less  than  8002.,(a)  might  take  the  benefit  of  the  statute  '- 
although  he  had  no  estate  for  distribution ;  that  sects.  1, 4,  and  10  of  stat.  5 
&  6  Vict.  c.  116,  were  conclusive  as  to  the  right,  subject  to  the  inquiry  and 
decision  of  the  Commissioner  of  the  Bankruptcy  Court ;  and  that,  if  the 
Commissioner  made  a  questionable  final  order,  sect.  12  gave  creditors  an 
opportunity  of  having  it  reviewed.     A  rule  nisi  was  granted. 

Ogh  now  showed  cause.  This  point  has  been  much  under  the  consi- 
deration of  the  Commissioners.  Stat.  5k  6  Vict.  c.  116  (which  by  sect. 
14  came  into  operation  on  November  1st,  1842),  was  intended  to  give 
more  general  relief  to  debtors  than  was  provided  by  the  then  existing 
Bankrupt  and  Insolvent  Debtors'  acts,  6  G.  4,  c.  16,  and  1  &  2  Vict.  c. 
110.  The  preamble  is  (sect.  1) :  «  Whereas  it  is  expedient  to  protect 
from  all  process  against  the  person  such  persons  as  have  become  indebted 
without  any  fraud  or  gross  or  culpable  negligence :"  but  it  is  added :  <<  so 

(a)  Aocording  to  Colpeper  v.  J07,  4  Q.  B.  172,  it  is  necMsary,  wImo,  that  the  partj  should  not 
«  J9t  be  in  enitody* 

2h2 
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as  nevertheless  their  estates  may  be  duly  dktribated  among  their  credit- 
ors :"  and  then  the  act  enables  any  person  there  described  to  obtain  relief, 
according  to  that  section  and  sect.  4,  on  petition  to  the  Court  of  Bank- 
ruptcy.   But,  on  petitioning,  he  is  required,  by  sect.  1,  to  furnish  <<a  fall 
and  true  schedule,"  not  only  of  his  debts,  but  <<of  the  nature  and  amount 
of  his  property,  and  of  the  debts  owing  to  him."   By  sect.  4,  the  Commis- 
sioner, before  proceeding  to  make  a  final  order  for  protection,  is  to  examine 
i^nnrj-y  luto  tho  mattors  of  tho  schedule,  and  to  see  <<that  the  ^petitioner 
-^  has  made  a  full  discovery  of  his  estate,  effects,  debts,  and  credits, 
and  has  not  parted  with  any  of  his  property  since  the  presenting  of  his 
petition."   And,  by  sect.  7,  on  the  making  of  the  final  order,  <«tbe  whole 
estate,  present  and  future,  as  well  real  as  personal,"  and  <<all  the  effects 
and  all  the  credits  of  the  petitioner,"  are  to  vest  in  the  official  and  credit- 
ors' assignees.     The  form  of  petition,  prepared  by  the  Commissioners 
under  sect.  13,  and  now  adopted  in  stat.  7  &  8  Vict.  c.  96,  s.  2,  and  sched. 
(A.  No.  1),  refers  to  an  annexed  schedule  as  containing  a  true  acconnt 
of  the  petitioner's  property  and  the  debts  owing  to  him,  and  expresses  a 
desire  that  his  estate  should  be  administered  under  the  direction  of  the 
Court.     It  also  submits  a  proposal  for  payment  of  debts,  according  to 
Stat.  5  &  6  Vict.  c.  116,  s.  1 ;  but  in  the  margin  of  the  clause  it  is  said 
<(Omit  this  paragraph  if  no  special  proposal."    No  corresponding  direc- 
tion is  given  in  case  there  should  be  no  property.     The  final  order  is 
described  by  stat.  5  &  6  Vict.  o.  116,  s.  5,  as  an  order  «  for  protection 
and  distribution."     It  cannot  have  been  intended,  by  this  or  the  subse- 
quent acts,  7  &  8  Vict.  o.  96,  and  10  k  11  Vict.  c.  102,  that  parties 
giving  up  nothing  to  be  distributed  among  their  creditors  should  obtain 
a  discharge,  and  this  without  being  even  subject  to  remand  for  acts  of 
fraud,  as  under  stat.  1  &  2  Vict.  c.  llO.(a)    There  is  no  hardship  in 
holding  that  they  cannot ;  for  such  persons  may  avail  themselves  of  the 
other  Insolvent  debtors'  acts,  or,  if  they  are  traders,  of  the  Bankrupt  act 
^He  also  suggested  that  the  cause  of  action  here  had  accrued  before  stat 
•^.qo-i  5  A;  6  Vict.  c.  116,  came  into  operation,  and  ♦the  defendant  could 
"^    ^  not  avail  himself  of  the  act  as  retrospective:  but  he  admitted  that 
the  preamble  bore  strongly  against  this  objection.)    Further,  the  relief 
under  this  statute  is  given  to  any  person  not  being  a  trader  within  the 
Bankrupt  acts,  or  any  person  being  a  trader  and  owing  less  than  3001 
The  defendant  should,  by  his  plea,  have  brought  himself  expressly  within 
one  or  other  of  these  descriptions.    [Coleridge,  J.     Sect.  10  provides 
a  fbrm(i)  of  plea,  which  is  here  followed.     Erle,  J.     What  is  the  use 
of  giving  a  form,  if  the  defendant  is  still  to  set  out  all  that  would  be 
necessary  if  none  were  given  ?]     There  are  various  formal  statements 
which  the  plea  dispenses  with,  though  the  averment  now  insisted  upon 
should  be  held  necessary.   [Erlb,  J.   How  many  times  has  it  been  held 
that  a  plea  in  this  form  is  sufficient  ?] 

la)  Sect  rr.  \h)  Sm  Lewii «.  Hurii,  11  Q.  B.  yS4» 
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Octiehj  contr&y  was  not  heard. 

Lord  Denman,  G.  J.     I  never  beard  a  case  of  less  doubt. 

Pattesok,  J.  Tbere  is  nothing  in  the  language  of  the  act  to  make  it 
requisite  in  every  instance  that  the  insolvent  should  have  property.  An 
assignment  of  property  is  no  necessary  part  of  the  proceedings,  because, 
under  this  act,  the  estate,  if  there  be  any,  vests  in  the  assignee  on  the 
passing  of  the  final  order.  There  is  no  need  that  the  insolvent  should 
state  anything  false  in  his  petition,  where  he  has  no  estate.  As  to  the 
form  of  the  plea,  I  think  it  is  clearly  sufficient. 

"^CoLEEiDGE,  J.  The  act  6  &  6  Vict-  c.  116,  p'^ovides  for  such  p^/»qq 
cases  as  are  generally  likely  to  happen.  To  make  it  except  every  ^ 
case  in  which  the  party  at  the  time  of  petitioning  has  no  property,  is  not 
only  unnecessary  but  unjust.  The  petitioner  either  has  bad  property  at 
the  time  of  incurring  the  debts,  or  has  not.  If  he  has  not  had  any,  it 
is  for  the  Commissioner  to  inquire  how  the  debts  were  contracted ;  and 
he  is  not  bound  to  make  the  order  unless  satisfied  on  this  point.  If  he 
still  had  property  at  the  time  of  contracting  the  debts,  the  Commissioner 
would  inquire  how  it  had  since  been  disposed  of.  But  it  may  be  that 
the  party,  having  had  property,  had  become  dispossessed  of  it  without 
fault  of  his  own,  and,  also  without  fault,  had  contracted  the  debts :  and 
such  a  case  as  that  Mr.  Ogle*9  argument  would  exclude. 

Eblb,  J.  The  proposition  is  that  the  debtor  must  have  property  at 
the  time  of  petitioning.  We  are  to  collect  that  from  the  language  of 
the  act.  But  the  act  says  only  that,  if  any  person  not  being  a  trader, 
or  being  a  trader  but  owing  less  than  8002.,  shall  give  notice,  &c.,  he  may 
petition.  To  support  the  argument  we  must  add,  «  provided  he  has  at 
the  time  some  property."  Rule  absolute. 


^CURLEWIS  V.  LAURIE,  CHAPLIN,  TEMPLE,  and  Others,  j-^g^^ 

June  27. 

DeelATBtion  in  treapan  ehsrged  that  defendants  broke  and  entered  plaintiff's  dwelling-bonse  and 
made  a  noise,  Ac.,  and  also  then  broke  open  ten  doors  of  plaintiff,  of  and  belonging  to  the  caid 
dwelling-honse,  and  broke  to  pieces  ten  locks  of  the  said  doors  with  which  thej  were  then 
fastened,  and  seized  plaintiff's  goods.  Justification  under  a  fl.  fa.  bj  one  defendant,  alleging 
that  he  sned  oat  the  writ,  and  that,  by  anthority  thereof,  the  other  defendant,  being  the  sheriff, 
peaceably  entered,  the  outer  door  being  open,  in  order  to  seize,  and  did  then  seize,  the  goods, 
then  being  in  the  said  house ;  and  in  so  doing  defendants  unavoidably  made  some  noise,  Ac. ; 
-which  are  the  trespasses,  Ao.    On  special  demurrer. 

Held  that  the  plea  was  bad,  the  breaking  of  the  doors  and  locks  being  not  aggrayation  merely, 
but  a  substantive  trespass  distinct  fh>m  the  breaking  and  entering,  and  requiring  to  be  justified, 
which  was  not  done. 

Per  Pattsbon,  J.  If  the  breaking  and  entering  and  breaking  the  doors  and  locks  were  all  one 
act^  the  plea,  as  to  these,  amounted  to  Not  guilty. 

Trespass.    The  declaration  stated  that  the  defendants  broke  and 
•ntered  a  dwelling-house  of  plaintiff,  eituate^  &c.y  and  made  a  great  noise. 
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&c.,  therein,  and  continued  making  such  noise,  &o.,  for  a  long,  &c.,  ^and 
then  forced  and  broke  open,  broke  to  pieces  and  damaged,  divers,  to  wit, 
ten,  doors  of  the  plaintiff  of  and  belonging  to  the  said  dwelliDg-house 
with  the  appurtenances,  and  broke  to  pieces,  damaged,  and  spoiled  divers, 
to  wit,  ten  locks,  ten  staples,  and  ten  hinges  of  and  belonging  to  the  said 
doors  respectively,  and  wherewith  the  same  were  then  fastened,  and  of 
great  value,  to  wit,"  JLC,  <<  and  also,  during  the  time  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  the  defendants,  with   force  and  arms,  &c., 
seized  and  took,  and  during  all  the  time  aforesaid  with  force  and  arms 
kept  and  held  possession  of,  in  and  upon  the  said  dwelling-house,  divers 
goods  and  chattels,  to  wit,"  &c.,  «  of  the  plaintiff,  then  being  found,  and 
being,  in  the  said  dwelling-house,  and  being  of  great  value,  to  wit,"  &c., 
«  against  the  will  of  the  plaintiff."     By  means  of  which  premises,  &c. ; 
common  averments  of  damage. 
OAM      ^^®*>  ''^y  defendant  Temple,  to  the  whole  declaration:  *That, 
^  before  the  times  when,  &;c.,  defendant  Temple  recovered  judgment 
in  the  Court  of  Exchequer  against  plaintiff  in  an  action  on  promises, 
and,  for  recovery  of  his  damages,  sued  out  of  the  said  Court  a  testatum 
fi.  fa.  directed  to  the  sheriff  of  Middlesex,  which  was  endorsed,  &c.,  and 
was  delivered  to  the  defendants  Laurie  and  Chaplin,  who  then,  and  from 
thence,  &c.,  were  sheriff  of  Middlesex,  to  be  executed.     By  virtue  of 
which  writ  defendants  Laurie  and  Chaplin,  being  such  sheriff,  &c.,  did 
then  and  while  the  writ  was  in  force,  and  under  the  authority  of  the 
same,  and  before  the  return,  &c.,  and  within  the  bailiwick,  &c.,  <<  to  wit, 
at  the  several  times  when,  &c.,  enter  peaceably  and  quietly  into  the  said 
dwelling-house  in  which,  &c.,  the  outer  door  thereof  being  then  open,  in 
order  to  seize  and  take,  and  did  then  seize  and  take,  in  execution,  the  said 
goods  and  chattels  of  the  plaintiff,  the  same  then  being  in  the  said  dwell- 
ing-house, for  the  purpose  of  levying  the  moneys  so  directed  to  be  levied 
by  the  said  endorsement  on  the  said  writ  as  aforesaid ;  and  in  so  doing 
the  defendants  necessarily  and  unavoidably  made  some  noise  and  disturb- 
ance in  the  said  dwelling-house,  and  stayed  and  continued  therein,  making 
such  noise  and  disturbance,  for  the  space  of  time  in  the  said  declaration 
mentioned,  as  they  lawfully  might  for  the  cause  aforesaid,  doing  no  unne- 
cessary damage  to  the  plaintiff  on  those  occasions,"  &c. :  which  are  the 
said  trespasses,  &;c.    Verification. 

Demurrer,  assigning  for  causes :  That  the  declaration  charges  the 
defendants,  not  only  with  breaking  and  entering  the  dwelling-house  of 
the  plaintiff  and  seizing  and  taking  divers  goods  therein,  but  also  with 
breaking  open,  breaking  to  pieces,  and  damaging  divers  doors  of  the 
♦«ii9l  pl*^^*^^  belonging  to  the  said  dwelling-house,  *and  breaking  to 
•^  pieces  and  damaging  divers  locks,  staples,  and  hinges  belonging 
to  the  said  doors ;  and  the  said  last  plea  does  not  show  any  justification 
for  breaking  open,  breaking  to  pieces,  or  damaging  the  said  doors  or 
locks,  staples  and  hinges ;  and  the  said  plea  should  not  have  been  pleaded 
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to  the  whole  declaration.  Also  that  it  does  not  contain  a  su£Scient  con- 
fession that  the  defendant  Temple  committed  any  act  of  trespass.  And 
that  it  amounts  to  If  ot  guilty.  And  that  it  is  uncertain,  &c.  Joinder  in 
demurrer. 

Hawkins,  for  the  plaintiff.     The  averment  that  the  outer  door  was 
open  is  an  argumentative  denial  of  the  breaking  and  entering  first  stated 
in  the  declaration,  and  denies  nothing  more.     {PearsoUy  contrsl,  being 
called  upon  by  the  Court,  relied  upon  Chamberlain  v,  Greenfield,  as 
reported  in  3  Wilson,  292,  294.)    There  the  Court  decided  only  that  the 
declaration  was  good  on  demurrer  for  uncertainty,  there  being  one  tres- 
pass well  alleged,  namely  the  breaking  open  the  closet  doors,  which  was 
sufficient  to  maintain  the  action.     That  was  the  ground  of  the  decision, 
though  the  plaintiff's  counsel  urged  not  only  that  point,  but  also  that  the 
other  injury  complained  of  (tossing,  tumbling,  damaging,  and  spoiling  the 
goods  there  found)  was  not  a  substantive  trespass,  but  matter  of  aggri^ 
vation.    [COLEBIDQE,  J.   By  the  report  in  Blackstone  (a)  it  seems  that 
the  plaintiff's  counsel  concluded  by  arguing  that  'Hhe  faultiness  of  the 
latter  clause  would  not  vitiate  the  first,"  and  ''  that,  if  part  of  a  declara- 
tion is  good,  it  is  sufficient;"  and  this  latter  argument  only  was  adopted 
by  the  *Court.     Lord  Denman,  C.  J.  The  argument  in  Wilson  r^g^o 
ends  with  the  other  proposition ;  and  the  report  goes  on :  '*  and  of 
that  opinion  were  the  whole  Court,  and  gave  judgment  for  the  plaintiff."] 
That  must  be  supposed  to  mean  that  they  concurred  with  the  plaintiff's 
counsel  generally,  and  not  on  this  particular  ground.    Here  the  breaking 
of  the  doors  and  locks  would  alone  have  been  sufficient  cause  for  an  action. 
The  case  is  in  this  respect  like  Oakes  v.  Wood,  2  M.  &  W.  791,  796, 
where  the  declaration  was  for  assaulting  plaintiff,  striking  her  with  a 
truncheon,  and  beating,  bruising,  wounding,  and  ill-treating  her,  and  a 
plea  which  justified  the  assaulting,  beating,  and  ill-treating  was  held  no 
sufficient  answer,  because  it  did  not  mention  the  wounding  or  the  beating 
with  a  truncheon.     Bush  v.  Parker,  1  New  Ca.  72,  and  Lane  t;.  Dixon,  3 
Com.  B.  776,  also  show  the  difference  between  allegations  of  distinct  tres- 
passes and  of  a  single  trespass  with  aggravation.   [PiiTTESON,  J.  In  Lano 
V,  Dixon,  3  Com.  B.  776,  the  declaration  charged  a  breaking,  entering 
and  expulsion,  and  then  alleged,  distinctly,  the  removing  a  brass  plate 
from  the  door ;  and  the  latter  charge  was  pleaded  to  as  distinct.    It  can- 
not be  contended  that,  wherever  the  breaking  a  house  is  complained  of 
as  a  trespass,  everything  else  is  aggravation :  otherwise  taking  goods  from 
the  house  would  be  so.(i)]    In  Philips  v.  Howgate,  5  K  &  Aid.  220,  the 
declaration  was  for  breaking  and  entering  plaintiff's  house,  assaulting 
and  imprisoning  him,  and  during  such  imprisonment,  assaulting  and  strik- 
ing him :  the  defendant  justified  the  entry,  arrest,  and  imprisonment,  under 
a  *writ  of  attachment  and  a  warrant  thereon,  and  the  assault  r^^^j 
during  imprisonment  because  the  plaintiff,  after  being  arrested,   '- 

(a)  Chamberlam  «.  Greenfield,  2  W.  BL  810. 

{h)  Pattxsoh,  J.,  afterwarda  referred  to  Pritchard  v.  Long,  9  M.  A  W.  SSS. 
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behaved  violentlj  and  could  not  otherwise  be  safelj  kept:  and  this  Court 
held  that  the  defendant  was  bound  to  prove  the  last  part  of  the  justifica- 
tion. [Patteson,  J.  Where  a  defendant  in  trespass  justifies  breaking  a 
gate  in  exercise  of  a  right  of  way,  I  have  never  known  the  plea  confined 
to  the  use  of  the  alleged  way^  and  the  breaking  passed  over  as  mere 
aggravation.]  (llawkiiM  also  argued  other  points,  as  to  confession,  &c: 
out  on  these  no  decision  was  given.) 

Pearsany  control.     Taylor  v.  Cole,  8  T.  B.  292,(a)  shows  that  a  sub- 
stantive trespass  may  be  matter  of  aggravation  merely.     Lord  LouQH- 
BOROUGH  said  there  (1  H.  Bl.  561) :  '^  It  is  not  necessary  to  consider  in 
what  cases  expulsion  may  be  a  substantive  trespass.     Undoubtedly  to 
enter  into  a  house  and  to  expel  the  possessor  may  be  distinct  acts,  and 
they  may  be  also  connected.     But  when  the  plaintiiF  charges  them  aa 
parts  of  one  trespass,  as  is  the  case  in  this  declaration,  and  the  defendant 
sets  forth  a  justification  to  the  principal  act,  the  entry,  it  is  just  that  the 
plaintiff  should  either  by  replication  or  new  assignment  state  that  be 
insists  on  the  expulsion  as  a  substantive  trespass,  supposing  the  entry 
should  be  lawful.    If  he  does  not,  it  is  just  to  consider  it  only  as  a  matter 
of  aggravation."    Tindal,  0.  J.,  cites  the  passage,  and  impliedly  adopts 
the  same  view,  in  Bush  v.  Parker,  1  New  Ca.  77,  78.     [Pattbson,  J. 
The  present  question,  as  to  this  point,  seems  to  be  whether  the  breaking 
♦Al^1  ^^  ^^^  doors,  locks,  "^and  staples  is  alleged  as  part  of  the  originiJ 
-■  trespass,  or  as  a  subsequent  one.     Lord  Denman,  C.  J.  In  Bush 
V.  Parker,  1  New  Ga.  72,  the  forcing  plaintiff  through  a  pond  was  a  dis- 
tinct act  in  its  nature  from  the  assault  and  violence  first  complained  of. 
So,  here,  the  breaking  of  the  doors  and  locks  is  a  distinct  act  in  kind 
from  tho  breaking  and  entering  the  dwelling-house.]     The  question  is 
whether  all  are  not  really  one  trespass.     [Patteson,  J.     K  the  whole 
really  relates  to  the  outer  door,  and  so  is  one  trespass,  your  plea  amounts 
to  the  general  issue.     But,  if  the  plea  relates  partly  to  the  inner  door, 
how  can  the  whole  be  one  act  ?     How  does  the  case  differ  from  that  oC 
breaking  a  close  and  knocking  down  the  gate  ?]   In  Monprivatt  v.  Smiilii 
2  Campb.  175,  the  defendants,  sued  in  trespass,  justified  remaining  in  thff 
plaintiff's  house  'Hwenty-four  hours,  part  of  the  said  time  in  the  said 
declaration  mentioned,"  and  it  was  proved  that  they  remained  longer; 
but  Lord  Ellenborouqh  held  that  the  justification  was  supported,  and 
that  the  excess  over  twenty-four  hours,  if  relied  upon,  should  have  been 
new  assigned.    As  is  now  argued,  the  excess,  on  the  pleadings  there,  was 
a  substantive  and  distinct  trespass,  requiring  to  be  justified.     (He  also 
cited  Gates  v.  Bayley,  2  Wils.  818,  and  Harvey  v.  Brydges,  14  M.  k  W. 
487.(i)  '•     If  the  breaking  of  the  doors  and  locks  is  mere  aggravation,  a 
plea  justifying  it  would  have  been  demurrable ;  Grifiiths  v.  Dunnett,  7 
Man.  k  G.  1002.    The  report  of  Chamberlain  v.  Greenfield  in  3  Wilson, 

(a)  Judgment  of  E.  B.  affirmed  in  Ezoh.  Ch.,  Tftjlor  «.  Cole,  1  H.  BL  555. 

(b)  Judgment  of  Bxcheqaer  afirmed  in  Xzefa.  Ob.,  Harrej  «.  Bridgei,  1  Bz«li.  S0L 
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894,  asserts  distinctly  that  the  Court  adopted  the  argument  of  WiUatif 
Serjt,  that  the  matters  lastly  "^complained  of  in  the  declaration  p^/» «/. 
were  aggravation  only:  the  judgment,  as  reported  in  W.  Black-  ^ 
Btone,  does  not  notice  the  point.  In  Pugh  v.  GrifBth,  7  A.  &  E.  827, 
where  the  declaration  was  the  same  as  in  this  case,  the  plaintiff,  wishing 
to  rely  upon  a  breaking  of  the  outer  door  and  its  locks,  new  assigned  it. 
(On  the  point  as  to  confession,  Peanan  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  We  need  not  hear  further  argument  on  the 
second  question,  as  we  think  the  defendant  wrong  on  the  first.  The 
breaking  of  the  doors  and  locks  was  aggravation  in  one  sense ;  but  it  was 
also  a  distinct  act  of  trespass,  requiring  to  be  justified.  Every  one  of  the 
cases  furnishes  something  in  support  of  this  observation. 

Patteson,  J.  There  is  this  dilemma,  that,  if  the  breaking  and  enter- 
ing, and  breaking  the  door  and  locks,  are  all  one  act,  the  plea,  as  to  these, 
is  the  general  issue.  If  the  latter  trespass  is  something  subsequent,  it 
requires  to  be  justified. 

CoLSRiDOB,  J.  I  think  that  the  breaking  of  the  doors  and  locks  is  a 
separate  act ;  and  only  one  act  is  justified. 

Ebls,  J.  I  also  think  that  these  were  separate  trespasses ;  and  that 
the  plea,  as  pleaded,  does  not  justify  the  breaking  of  the  doors  and  locks, 
which  would  be  a  distinct  trespass  by  the  sheriff. 

Judgment  for  plaintiff. 


*EEMP  V.  CLARE  and  Another.    June  27.  [*647 

(In  Error.) 

When  the  endorsee  of  a  biU  of  Iftding,  or  the  consignee,  other  than  the  original  charterer, 
becomes  liable  for  freight^  snch  liability  resnlts,  not  from  the  original  contract  of  affreightment* 
bat  from  a  new  contract  the  consideration  for  which  is  the  delivery  of  the  goods. 

Therefore,  in  an  action  of  assumpsit  for  freight,  brought  within  a  limited  jurisdiction,  and 
groonded  on  sach  liability,  the  declaration  Is  snlBcient  if  it  state  as  consideration  a  delivery  on 
reqaest,  averring  snch  delivery  to  have  taken  place  within  the  jarisdiction,  though  the  goods 
aro  not  alleged  to  have  been  carried  within  it 

^ad,  where,  in  snch  an  action,  the  declaration  stated  that  defendant  was  indebted  to  plaintiff  for 
freight  due  to  him  for  the  carriage  of  certain  goods  by  plaintiff  before  that  time  carried  in  a 
ship  called,  Ac,  from  M.  to  H.  and  then  delivered  to  defendant  within  the  jnrisdicUon  at  defend- 
ant's request :  Held  that  the  delivery  and  request,  though  not  the  carrying,  appeared  to  have 
taken  place  within  the  Jurisdiction,  and  that  the  count  was  good. 

Error  from  the  Court  of  Record  of  and  for  the  borough  of  Kingston 
npon  Hull.  The  record  set  forth  a  declaration  in  the  above  Court  by 
the  defendants  in  error  against  the  plaintiff  in  error,  as  follows. 

For  that  whereas  the  defendant,  on,  &c.,  was  indebted  to  the  plaintiffs, 
within  the  jurisdiction  of  this  Court,  in  the  sum  of  2002.  for  certain  freight 
then  due  and  payable  from  the  defendant  to  the  plaintiffs  for  the  carriage 
of  certain  goods  and  merchandises  by  the  plaintiffs  before  that  time  carried 
and  conveyed  in  and  on  board  of  a  certain  ship  called  the  Isis  from  Mar- 
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seilles  to  the  borough  of  Kingston  upon  Hull  aforesaid  and  then  delivered 
to  the  defendant  within  the  jurisdiction  aforesaid  at  his  the  said  defend- 
ant's request ;  and  in  the  sum  of  507.  for  the  use  of  the  said  ship  called 
the  Isis,  by  the  defendant  before  that  time  within  the  jurisdiction  afore- 
said retained  and  kept  on  demurrage  for  a  long  space  of  time,  to  wit,  for 
ten  days,  at  his  the  defendant's  request ;  find  in  2507.  for  money  then  and 
within  the  jurisdiction  aforesaid  found  to  be  due  from  the  defendant  to 
the  plaintiff  on  an  account  then  and  within  the  jurisdiction  aforesaid  stated 
*RA9^'\  ^^^^^^^  them :  *and  the  defendant  afterwards,  to  wit,  on,  &c.,  in 
-I  consideration  of  the  premises  respectively,  then  and  within  the 
jurisdiction  aforesaid  promised  the  plaintiffs  to  pay  unto  them,  &c. :  yet 
he  hath  disregarded  his  promises,  &c.     To  the  damage,  &c. 

The  pleas  were :  1.  Except  as  to  55Z.  8«.  lid.,  Non  assumpsit,  on 
which  issue  was  joined ;  2.  557.  3«.  lid.  brought  into  Court,  &c.  Repli- 
cation *.  damages  ultri.     Issue  thereon. 

The  record  then  set  forth  that,  on  January  11th,  1848,  the  parties 
came  before  the  Judge  of  the  said  Court,  and  a  verdict  was  found  for  the 
plaintiffs  on  both  issues,  damages  ZL  over  and  above  the  55Z.  3«.  lid. ; 
and  that  judgment  was  given  for  such  damages,  and  costs. 

The  errors  assigned  were,  that  the  declaration  was  not  sufficient  in 
l!iw,  and  that  the  judgment  ought  to  have  been  given  for  the  defendant 
below. 

The  writ  of  error  was  now  argued.(a) 

Bugh  HiU,  for  the  plaintiff  in  error  (defendant  below).  In  actions  in 
the  inferior  Courts,  every  part  of  that  which  forms  the  gist  must  appear  to 
be  within  the  jurisdiction :  and  the  omission  to  show  this  is  error,  after  ver* 
diet ;  note  (1)  to  Peacock  v.  Bell,  1  Wms.  Saund.  74  a,  6th  ed.  Here  the 
declaration  alleges  that  the  goods  were  delivered  within  the  jurisdiction,  but 
not  that  they  were  carried  within  it :  and  the  question,  therefore,  is,  whe- 
ther the  delivery  alone  be  sufficient  to  maintain  the  action.  It  cannot  be 
suggested  that  the  defendant  was  endorsee  of  the  bill  of  lading,  and  so 
liable  by  the  delivery  only ;  for  the  liability  is  stated  to  arise  in  respect 
♦fiiiQi  ^^  ^^  ^carriage.  The  contract  for  carriage  is,  in  the  first  in- 
^  stance,  between  the  owner  and  shipper  of  the  goods  and  the  ship- 
owner, and  is  not  transferred  by  endorsement  of  the  bill  of  lading ;  Sar- 
gent V.  Morris,  8  B.  &  Aid.  277,  Thompson  v.  Dominy,  14  M.  k  W.  403 : 
the  consignor  remains  liable,  though  the  ship-owner,  for  his  own  benefit, 
is  authorized  to  demand  the  freight  from  the  consignee  before  delivery ; 
Domett  V,  Beckford,  5  B.  &  Ad.  521.  It  is  true  that,  in  some  instances, 
the  receipt  of  the  goods  has  been  considered  evidence  of  a  contract  to 
pay  the  amount  due  for  freight  and  charges :  but  that  has  been,  not  n 
transfer  of  the  contract  for  freight,  but  a  separate  engagement,  in  con- 
lideration  that  the  ship-owner  gave  up  his  lien,  to  pay  a  sum  equalling 
\at  due  to  him  from  the  consignor :  and  a  declaration  on  the  contract 

V)  Before  PAmsoff,  Colkridcb,  and  Erlk,  Jb.    Lord  Dkxxav,  C.  J.,  htd  left  the  Coort. 

\      • 
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for  freight  In  such  a  case  would  not  be  applicable.    In  Amos  v.  Tem- 

perley,  8  M.  &  W.  798  (where  a  question  of  this  kind  was  for  the  firat 

time  discussed),  the  declaration  charged  the  defendant  as  indebted  for 

freight  payable  by  him  to  the  plaintiffs  for  the  conveyance  by  them  of 

coals  on  board  a  ship,  &c.,  for  the  defendant  and  at  his  request ;  it 

appeared  that,  although  the  defendant  had  produced  the  bill  of  lading 

and  received  the  coals,  he  was,  according  to  the  terms  of  the  bill  itself, 

only  agent  for  the  owners ;  and  it  was  held  that  he,  therefore,  could  not 

be  made  liable  personally. (a)    In  Sanders  y.  Yanzeller,  4  Q.  B.  260,  the 

declaration  was  in  the  same  form:  the  defendant  had  purchased  the 

goods  from  the  charterers,  who  had  agreed  to  pay  certain  freight ;  he 

had  taken  an  endorsement  of  the  bill  of  lading,  and  "^obtained  p^>«f  ^ 

delivery  of  the  goods,  but  refused  to  pay  the  freight :  and  the  '- 

questions  argued  were,  whether  a  contract  by  the  defendant  to  pay 

freight  was  raised  by  law,  and  whether  an  actual  contract  to  pay  it 

might  be  inferred  from  the  facts.     The  Courts  of  Queen's  Bench  and 

Exchequer  Chamber  answered  both  questions  in  the  negative ;  but  there 

was  a  third,  namely,  whether,  if  a  promise  resulted  from  the  facts,  the 

declaration  was  supported.     ^^The  declaration,"  it  was  said  (for  the 

defendant),  ^'  is  for  freight  in  respect  of  the  carriage  of  goods  for  the 

defendant :  the  goods  were  not  carried  for  the  defendant,  but  for  the 

shipper,  even  if  the  defendant  has  since  taken  upon  himself  the  shipper's 

liability.     There  should  have  been  a  special  count  on  the  facts ;  before 

the  New  rules  such  a  count  could  probably  have  been  inserted,  besides 

the  count  in  indebitatus  assumpsit,  "(i)    And  Tindal,  C.  J.,  delivering 

the  judgment  of  the  Court  of  Exchequer  Chamber,  said :  ^'  If  the  jury 

bad  found  such  contract"  (to  pay  freight  in  consideration  of  the  delivery), 

*^it  would  not  support  this  declaration,  which  ought  to  have  been  a  count 

in  special  assumpsit,  or  at  least  indebitatus  assumpsit  for  the  freight  for 

goods  delivered  to  the  defendant  at  his  request.     If  the  law  had  been 

that  there  was  an  implied  contract,  on  the  ground  that  the  obligation  to 

pay  freight  was  transferred  with  the  goods  to  the  endorsee,  so  that  he 

would  have  been  indebted  for  the  freight,  this  declaration  would  have 

been  proper ;  but  that  is  not  the  law."(c) 

Cleasbyj  contri.  Whether  as  endorsee  or  as  a  person  who  has  made 
himself  liable  by  law  to  pay  the  '^'freight,  the  defendant  here  is  p^/«|.^ 
rightly  charged  by  the  declaration.  It  is  not  inconsistent  with  ^ 
either  case.  It  does  not  allege  that  the  goods  were  carried  for  the  defend- 
ant. The  claim  made  is  by  reason  of  the  delivery.  The  words,  "  freight" 
"  for  the  carriage  of  certain  goods,"  '^  before  that  time,  carried  and  con- 
veyed, in  and  on  board  of  a  certain  ship,"  &c.,  ^'  fr'  m  Marseilles,"  &c.,  are 
only  a  description  of  the  debt.  [Patteson,  J.  The  action  would  not  have 
lain  against  the  consignor  in  the  inferior  Court,  for  want  of  an  averment 

f«)  CuUbg  r.  Aubort,  2  Eftst,  825,  wu  there  referred  to  in  argnment  for  the  defendant 
fh)  P.  291.  (c)  P.  297. 
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that  the  carriage  was  within  the  jurisdiction.  Then  will  it  lie  against  the 
consignee  ?]  The  canse  of  action  here  arises  wholly  within  the  jnrisdio- 
tion.  [Fatteson,  J.  If  the  words  "  at  his  the  said  defendant's  request" 
apply  to  the  carrying,  that  is  oat  of  the  jurisdiction.]  Those  words  seem 
confined  to  the  delivery :  but,  in  an  action  for  freight,  where  goods  are 
delivered  within  a  limited  jurisdiction,  the  whole  contract  arises  within 
the  jurisdiction,  though  the  carrying  may  have  been  beyond  it.  The 
consideration  is  of  a  continuing  and  a  transitory  nature  :  and,  when  the 
goods  are  delivered,  there  is  gn  entire  cause  of  action  at  the  place  of 
delivery.  It  is  indeed  said,  in  note  (1)  to  Peacock  v.  Bell,  1  Wms. 
Saund.  74  a,  that,  ^^  in  actions  in  inferior  courts,  it  is  necessary  that 
every  part  of  that  which  is  the  gist  and  substance  of  the  action  should 
appear  to  be  within  their  jurisdiction :"  but  it  does  not  follow  that  every 
fact  which  goes  to  the  making  up  of  that  gist  and  substance  should  so 
appear.  If  there  were  a  contract  for  a  coat,  to  be  delivered  within  a 
franchise,  the  jurisdiction  over  an  action  on  such  contract  would  not  be 
taken  away  if  it  appeared  that  the  buttons  were  to  be  made  at  a  place 
^^^-  out  of  the  franchise.  *In  Emery  v.  Bartlett,  2  Ld.  Raym.  1555, 
^  an  action  in  the  Court  of  Record  of  Lichfield,  the  first  count  was 
on  a  promissory  note  for  value  received,  the  second  on  an  account  stated : 
it  was  objected  to  the  first,  that  the  value  was  not  alleged  to  have  been 
K^ceived  within  the  jurisdiction ;  to  the  second,  that  the  sums  of  money 
were  not  averred  to  have  been  due  there :  but  both  objections  were  over- 
ruled ;  because  the  gist  of  the  action  in  the  first  count  was  the  giving 
of  the  note ;  in  the  second,  the  accounting ;  and  both  of  these  were  laid 
within  the  jurisdiction.  The  accruing  of  the  consideration  is  not  neces- 
sarily the  test  of  the  cause  of  action  arising  within  or  without  the  juris- 
diction. The  declaration  here  is  consistent  with  a  long  course  of  practice, 
and  is  impeached  only  on  a  recent  suggestion. 

HiLgh  Hilly  in  reply.     Indebitatus   assumpsit  may  lie   against  the 
endorsee  of  a  bill  of  lading,  but  not  in  this  form.     The  assumption  that 
every  fact  making  up  the  consideration  need  not  be  brought  within  the 
jurisdiction  is  not  borne  out  by  authority.     In  Emery  v.  Bartlett  all 
that  which  made  up  the  consideration  for  the  promises  to  pay  did  arise 
within  it :  the  receipt  of  value  in  one  count  and  the  accruing  of  the  debts 
in  the  other,  were  immaterial.     Here,  if  the  averment  as  to  the  carriage 
be  struck  out,  there  does  not  remain  a  sensible  statement.     If  the  aver- 
ment of  a  consideration  partly  without  the  jurisdiction  were  held  good, 
no  one  could  pronounce,  after  verdict,  whether  the  jury  had  proceeded 
on  the  good  part  or  on  the  bad.     In  any  view  of  this  case,  the  earning 
^ocnn  of  the  freight  by  carriage  is  '''an  essential  part  of  the  consideration. 
It  is  not  indispensable  to  the  claim  of  freight  that  the  goods  should 
have  been  delivered.   The  ship-owner  may  sue,  reserving  his  lien.   [PiiTl- 
SON,  J.     We  must  look  into  Sanders  v.  Yanzeller,  4  Q.  B.  260.] 

Cur.  adv.  ntft. 
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Pattbson,  J.,  on  the  next  day  (Jane  28th),  delivered  the  judgment  of 
the  Court. 

Upon  reading  the  case  of  Sanders  v.  Yanzeller,  4  Q.  B.  260,  and  par- 
ticularly with  reference  to  the  concluding  paragraph  in  the  judgment  of 
my  Lord  Chief  Justice  Tikbal  in  the  Court  of  Exchequer  Chamber,  at 
psge  297,(a)  and  upon  considering  the  other  cases  upon  this  subject,  we 
are  of  opinion  that  the  liability  of  a  consignee  or  endorsee  of  a  bill  of 
lading  to  pay  freight  is  a  new  contract,  the  consideration  for  which  is  the 
delivery  of  the  goods  to  him  at  his  request :  that  the  words  in  the  decla- 
ration ^^  at  his  the  said  defendant's  request"  are  to  be  applied  to  the  deli- 
very only :  and  that  it  sufficiently  appears  by  this  declaration  that  the 
delivery  only  was  the  consideration  for  the  promise  of  the  defendant. 
That  delivery  and  the  request  of  the  defendant  are  stated  to  have  been 
within  the  jurisdiction  of  the  Court  below ;  and  we  are  therefore  of  opinion 
that  the  cause  of  action  and  the  consideration  are  well  alleged  to  have 
been  within  the  jurisdiction  of  that  Court,  and  that  the  defendant  in  error 
is  entitled  to  our  judgment. 

The  judgment  of  the  Court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 

(o)  Antd,  p.  650. 


♦The  QUEEN  v.  KENSINGTON.    July  1.  [•664 

Under  itat.  3^4  Vict  c.  61,  b.  2,  a  pariah  overseer,  to  whom  application  is  made  to  certify  that 
a  person  applying  for  a  license  to  retail  beer  in  a  dwelling-houFC  is  the  real  resident  holder  and 
oeeapier  of  the  honse,  is  not  oompelled  to  certify,  bat  has  a  discretion. 

Therefore,  where  a  mandamns,  calling  upon  such  overseer  to  certify,  alleged  only  that  the  appli- 
cant was  the  real  resident  holder  and  occupier,  that  the  house  was  rated  in  his  name,  and  that 
he  had  applied  to  the  overseer  to  certify  that  he  was  the  real  resident  holder  and  occupier,  and 
also  as  to  the  annual  value  at  which  the  house  was  assessed,  this  was  held  insufficient  ^fter 
verdict  for  the  Crown ;  and  judgment  was  arrested. 

Mandamus  to  Fi'ederick  Kensington  and  T.  Forster.  The  writ  (May 
8th,  1845)  recited  that  Thomas  Hamper,  '^  for  some  time  past,  to  wit, 
since  the  month  of  September,  A.  D.  1844,  hitherto,  has  been,  and  still 
is,  the  real  resident  holder  and  occupier  of  a  dwelling-house,  situate  in 
the  parish  of  St.  Andrew,  Hubbard,"  in  the  citj  of  London,  ''  and  being 
No.  19,  Eastcheap,  in  the  said  parish ;  and  that  the  said  dwelling-house, 
with  the  premises  occupied  by  the  said  T.  H.  therewith,  whereof,  during 
all  the  time  aforesaid,  the  said  T.  H.  hath  been  and  is  such  real  resident 
holder  and  occupier  as  aforesaid,  were,  during  all  the  time  aforesaid,  and 
still  are,  rated  to  and  in  the  name  of  the  said  T.  H.,  in  one  sum,  to  the 
rate  for  the  relief  of  the  poor  of  the  said  parish,  on  a  rent  or  annual 
value  of  407.  per  annum :  And  also  that  jou  have  been,  during  all  the 
time  aforesaid,  and  still  are,  respectively  overseers  of  the  said  parish : 
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And  also  the  said  T.  H.  has  oftentimes,  since  he  became  and  whilst  he 
was  such  real  resident  holder  and  occupier  of  the  said  dwelling-house  and 
premises,  situate  as  aforesaid,  and  whilst  the  said  dwelling-house  and 
premises  were  so  rated  as  aforesaid,  demanded  of  you,  and  each  of  you, 
as  and  whilst  you  were  such  overseers  of  the  said  parish  of  St.  A.  H., 
as  aforesaid,  a  certificate  in  writing  from  one  of  you,  as  such  overseer, 
certifying  that  he,  the  said  T.  H.,  is  the  real  resident  holder  and  occupier 
of  the  dwelling-house  and  premises  aforesaid,  and  also  certifying  the 
^  *true  rent  or  annual  value  at  which  the  said  dwelling-house  with 

•1  the  premises  occupied  therewith  is  rated  in  one  rating  to  the  poor 
rates,  according  to  the  last  sum  or  rating  made  and  allowed  in  the  said 
parish  for  the  relief  of  the  poor,  according  to  the  form"  of  the  statute  (a) 

(a)  Stat  3  A  4  Vict.  o.  61,  "to  amend  the  acts  relating  to  the  general  sale  of  beer  and  eider 
by  retaU  in  Sngland,"  after  referring  to  state.  11  O.  4  A  1 W.  4,  o.  64,  and  4  A  6  W.  4^  c  85^ 
enacts: 

Beet.  1.  ''That  no  license  to  sell  beer  or  cider  by  retail  onder  the  sud  recited  acts  or  this  net 
shall  be  granted  to  any  person  who  shall  not  be  the  real  resident  holder  and  occnpier  of  fbe 
dwelling -boose  in  which  he  shall  apply  to  be  licensed,  nor  shall  any  saoh  license  be  granted  in 
respect  of  any  dwelling-house  which  shall  not,  with  the  premises  occupied  therewith,  be  rated  in 
one  sum  to  the  rate  for  the  relief  of  the  poor  of  the  parish,  township,  or  place  in  which  such  house 
and  premises  are  situate  on  a  rent  or  annual  value  of  15L  per  annum  at  the  least  if  situated  la 
the  cities  of  London  or  Westminster,"  Ac. 

Beet  2  enacts :  "  That  every  person  who  shall  apply  to  be  licensed  to  retail  beer  or  cider  shall 
produce  to  the  proper  officer  of  excise  authorized  to  grant  such  licenses  a  certificate  in  writing 
firom  an  overseer  of  the  township,  parish,  or  place  in  which  he  shall  reside,  certifying  that 
such  applicant  is  the  real  resident  holder  and  occupier  of  the  said  house,  and  also  certify- 
ing the  true  rent  or  annual  value  at  which  such  house,  with  the  premises  occupied  therewith,  is 
rated  in  one  rating  to  the  poor  rates,  according  to  the  last  sum  or  rate  made  and  allowed  in  such 
township,  parish,  or  place  for  the  relief  of  the  poor;  and  every  such  certificate  shall  be  depodled 
and  left  with  the  proper  officer  of  excise  by  whom  such  license  shall  be  granted ;  and  a  dupUeata 
thereof  shall  be  deposited  and  left  with  the  clerk  of  the  peace  for  the  county,  riding,  or  dtj 
within  which  such  township,  parish,  or  place  is  situate/' 

Beet  4  enacts  that  in  eztraparochial  places,  where  there  are  no  poor  rates,  the  officen  of  excise 
authorised  to  grant  licenses  may  license  any  person  to  retail  beer,  Ac,  in  a  dwelling-house  of 
such  rent  and  value  as  is  mentioned  in  sect  I;  ** and  in  such  case  the  person  applying  for  such 
license  shall  produce  to  and  deposit  and  leave  with  the  proper  officer  of  excise  granting  such 
lieense  a  certificate  in  writing,  signed  by  two  inhabitant  householders  of  the  township  or  plaos^ 
certifying  that  the  party  applying  is  the  real  resident  in  and  occnpier  of  the  dwelling-hoose 
sought  to  be  licensed,  and  also  certifying  the  true  and  real  annual  value  of  the  same,  with  the 
premises  occupied  therewith,  according  to  the  best  of  their  judgment  and  beliefL" 

Sect  5  enacts :  "That  every  overseer  of  the  poor  who  shall  refVise  to  grant  a  certificate  of  tk§ 
rating  or  auettment  of  any  rated  house  and  premises,  when  demanded,  or  of  any  person  having 
claimed  to  be  rated  in  respect  of  any  newly  erected  house  not  yet  rated,  or  who  shall  falsely  cer- 
tify any  house  to  be  rated  when  the  same  was  not  duly  rated  at  the  time  of  the  making  and 
allowance  of  the  last  rate  made  and  allowed  for  the  relief  of  the  poor,  and  every  overseer  or  other 
penon  who  shall  falsely  certify  any  person  to  be  the  real  resident  holder  and  occupier  of  any 
house,  contrary  to  the  fact,  or  falsely  certify  the  rent  or  annual  value  at  which  any  dwelUng-hoose 
and  premises  shall  now  or  will  be  rated,  or  the  rent  paid  for  the  same,  or  the  annual  valae 
thereof,  or  shall  grant  any  certificate  which  shall  in  any  other  respect  be  wilfully  false,  shall 

forfeit  20L" 
By  Stat  4  A  5  W.  4,  c.  85,  s.  2,  it  was  enacted  that  every  person  applying  for  a  lieense  to  sill 

beer,  Ac,  under  that  act  shall  "annually  produce  to  and  deposit  with  the  commissioners  of  excise* 

Ac.,  **  or  other  person  authorised  to  grant  such  license  within  the  parish,  township,  or  place  ia 

which  the  person  so  applying  intends  to  sell  beer  or  cider  by  retail,  a  certificate  signed  by  fix 

panons  residing  in  and  being  and  describing  themselves  to  be  inhabitants  of  such  parish,  towD* 

■hip,  or  place,  and  respectively  rated  therein  to  the  poor  at  not  less  than  62.,  or  occupying  a  home 

therein  rated  to  the  poor  at  not  less  than  tL,  none  of  whom  shall  be  maltsters,  common  brewef% 

X  parsons  licensed  to  sell  spirituous  liquors  or  beer  or  oider  by  retail,  nor  ownen  or  propncton  ii 
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in  such  case,  &c.,  '4n  order  and  for  the  ^purpose  that  he,  the  said  r-^np'f^ 
T.  H.,  might  apply  for  and  obtain  a  license  to  sell  beer  and  cider  ^ 
bj  retail,  to  be  drunk  and  consumed  on  his  said  premises :  Yet  that  you, 
and  '''each  of  you,  respectively,  did,  at  the  said  several  times  last  p^/.^,- 
aforesaid,  and  still  do,  refuse  to  give  him  such  certificate  as  afore-  ^ 
said."  The  writ  then  commanded  the  defendants  ^'  that,  with  all  due 
diligence,  you,  or  one  of  you,  do  give  to  the  said  T.  H.  a  certificate  in 
writing,  in  pursuance  and  according  to  the  form  and  effect  of  the  said 
statute,"  &c.,  '^certifying  that  the  said  T.  H.  is  the  real  resident  holder 
and  occupier  of  the  said  dwelling-house  and  premises,  situate,"  &c.,  '^  and 
also  certifying  the  true  rent  or  annual  value  at  which,"  &c.  (as  in  the 
inducement) ;  '^  Or  that  you  show  us  cause,"  &c. 

Beturn,  by  defendant  Ken8ington.(a)  ''  That  I  do  not  know,  nor  has 
the  within  named  Thomas  Hamper,  or  any  other  person,  at  any  time, 
furnished  me  with  evidence,  that  the  said  T.  H.  is  the  real  resident  holder 
and  occupier  of  the  within  mentioned  dwelling-house  and  premises,  situ- 
ate at,"  &c.  ''And  I  further  humbly  certify  and  return  that  I  have 
reason  to  believe  that  the  said  T.  H.  is  not  the  real  resident  holder  and 
occupier  of  the  said  dwelling-house  and  premises,  within  the  true  intent 
and  meaning  of  the  within  mentioned  statute :  For  that,  in  and  by  the 
last  rate  made  and  allowed  in  and  for  the  said  parish  for  the  relief  of 
the  poor  thereof,  the  said  dwelling-house  and  ^premises  are  rated  r-^r^ra 
to  and  in  the  joint  names  of  one  Isaac  Day  and  the  said  Thomas  ^ 
Hamper,  and  not  in  the  name  of  the  said  T.  H.  alone.  And  for  that  the 
words  '  Day,  carman,  19  Eastcheap,'  are  conspicuously  placed  in  three 
several  places  on  the  outside  of  the  said  dwelling-house.  And  for  that 
the  name  of  the  said  T.  H.  does  not  appear  on  the  said  dwelling-house. 
Wherefore  I  am  not  able  to  give  the  certificate  within  mentioned,  as  by 
the  within  writ  I  am  commanded." 

Plea.  "  That  the  said  Frederick  Kensington  did,  at  the  said  several 
times  when  the  said  certificate  was  demanded  of  him  by  the  said  Thomas 
Hamper  as  in  the  said  writ  mentioned,  well  know,  and  was  furnished  with 
sufficient  evidence,  to  wit,  by  the  said  T.  H.,  that  he,  the  said  T.  H.,  was, 

any  hoiue  or  hooMt  lloeoied  to  mU  laoh  Uqaors  or  beer  or  cider  bj  retail,  stating  that  the  person 
applying  for  the  license  is  of  good  character,  and  that  at  the  foot  of  such  certificate  one  of  the 
oreraeers  of  the  parish,  township,  or  place,  shaU  certify  (if  the  fieust  be  so)  that  such  six  persons 
are  inhabitants  respectiyely  rated  as  aforesaid."  Proriso,  that  where  there  were  not  ten  inhabitanti 
so  rated,  or  so  oecapying,  not  being  maltsters,  Ac,  the  certificate  of  the  minority  of  snch  inhabit- 
ants as  were  rated  at  61.  each  should  be  deemed  saificient  Beet  3  enacted :  **  That  if  any  over- 
seer of  any  parish,  township,  or  place  shall,  after  application  made  to  him  by  or  on  behalf  of  the 
person  applying  for  the  license  required  by  this  Act,  refuse  or  neglect  to  certify,  if  the  fact  be  so, 
that  the  persons  who  have  signed  snch  eertiflcate  are  inhabitants  rated  respectively  as  aforesaid, 
he  shall  forfeit  and  pay  any  sum  of  money  not  exceeding  51,,  to  be  recovered"  before  a  justice, 
itc,  "on  complaint  of  the  person  by  whom  the  application  shall  have  been  made,  unless  such 
overseer  of  the  poor  shall  show  to  the  satisfaction  of  such  Justice  reasonable  cause  for  such 
neglect  or  refusal."  Sect  8  imposed  a  penalty  of  202.  for  certifying  any  matter  as  true,  knowing 
the  same  to  be  false,  &c. 

(a)  Forster  returned,  separately,  that  he  was  not  then,  nor  on  the  day  of  the  teste  of  the  wri^ 
•tor  since  the  teste,  nn  overseer  of  the  parish.    To  this  return  no  plea  was  pleadsdL 
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dvring  the  said  time  in  the  said  writ  in  that  behalf  mentioned,  the  real 
resident  holder  and  occnpier  of  the  said  dwelling-honse  and  premises  in 
the  said  writ  mentioned,  situate/'  ftc,  ^^  within  the  tme  intent  andmesn- 
ing  of  the  said  statute  in  the  said  writ  mentioned ;  in  manner  and  form 
as  in  the  said  writ  suggested."     Conclusion  to  the  country. 

Issue  thereon. 

On  the  trial  before  Lord  Dehman,  C.  J.,  at  the  London  sittings  after 

Michaelmas  term,  1845,  a  yerdict  was  found  for  the  Crown.     In  Hilary 

term,  1846,  Whitehunt  obtained  a  rule  to  show  cause  why  there  should 

^^-Q-  not  be  a  new  trial,  or  why  judgment  should  not  be  arrested,(fl)  *or 

-I  judgment  given  for  the  defendant  non  obstante  yeredicto.(6) 

In  Hilary  vacation,  1847,(c)  Cackbum  and  Edwin  James  showed 
cause;  and,  in  Hilary  term,  1848,  Whttehunt  and  John  Hendenon 
were  heard  in  support  of  the  rule.  The  case  proved  at  the  trial,  and  the 
arguments,  so  far  as  regards  the  point  actually  decided  by  the  Court,  will 
appear  sufficiently  from  the  judgment.  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  to  two  overseers  of  the  parish  of  St.  Andrew 
Hubbard,  to  certify  that  the  prosecutor  was  the  real  resident  occupier  of 
a  house  within  his  parish,  in  order  to  his  obtaining  a  victualler's  license. 
The  return  led  to  various  issues,  which  were  tried  at  Guildhall.  A  mlc 
for  a  new  trial  has  been  obtained  for  misdirection. 

*fiftm  *'^*  *^®  *"*^  ^^  ^^^  issues  that  grew  out  of  the  return  of  Ken- 
-^  sington,  stating  that  he  did  not  know  and  was  furnished  with  no 
evidence  that  Hamper,  the  prosecutor,  was  the  real  resident  holder  and 
occupier  of  the  house  in  question,  and  that  he  had  reason  to  believe  that 
Hamper  was  not  the  real  resident  holder  and  occupier  thereof,  within  the 
true  intent  and  meaning  of  the  statute,  for  that,  in  the  poor  rate,  the  said 
house  is  rated  in  the  joint  names  of  one  Isaac  Day  and  Hamper,  and  for 
that  the  words  "  Day,  carman,  19  Eastcheap,"  are  conspicuously  placed 
in  three  several  places  on  the  outside  of  the  said  house,  and  the  name  of 

(a)  It  was  argued,  aa  a  ground  for  arrestiDg  judgment,  that  a  mandamus  did  not  lie,  inafurach 
aa  Stat  3  A  4  Vict.  o.  61,  s.  5,  imposes  a  specifio  penalty  (20/.)  on  ererj  overseer  refasing  to  grant 
a  eertificate  of  the  rating  or  assessment  of  any  rated  bouse  and  premises,  when  demanded,  or  of 
any  person  having  claimed  to  be  rated,  Ae. :  but  it  was  contended  that  this  was  no  answer  in  s 
case  like  the  present;  and  Wightman,  J.,  observed  that  the  overseers  might  choose  rather  to  pay 
the  penalty  than  grant  the  certificate.  It  was  likewise  observed  that  the  penalty  imposed  on 
overseers  was  only  for  refhsing  a  oertifloate  as  to  the  rating  or  assessment,  which  was  a  fact  pecu- 
liarly within  their  knowledge,  or  for  falsely  certifying.  On  the  part  of  the  defendant  i(  was 
asked  whether  a  mandamus  could  go  to  two  inhabitant  householders,  under  stat.  3  &  4  Vict.  e. 
01,  8.  4,  to  certify  the  resldenoo,  occupation,  and  viUue.  The  objection  grounded  on  the  penalty 
was  also  taken  in  showing  cause  against  the  rule  nisi  for  a  mandamus  (HiL  T.  January  29cht 
1845) ;  but  Lord  DnrvAK,  0.  J.,  expressed  great  doubt  if  the  penalty  could  have  the  effect  co»- 
tended  for. 

(6)  As  to  this  branch  of  the  rule,  reference  was  made  to  Regina  v.  Qovemors  of  Darlington 
School,  6  Q.  B.  682 ;  Rand  e.  Yaughan,  1  New  Oa.  767,  769. 

ie)  The  case  was  argued  on  February  4th,  1847,  before  Lord  Dxini an,  G.  J.,  Pattbsok,  J.,  aad 
WioRTVAir,  J. ;  and  on  Januaiy  11th,  1848,  before  Lord  Dekuav,  C.  J.,  Pattison,  ColkbzmIi 
and  WioHTM AH,  Js. 
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Hamper  does  not  appear  on  the  said  honse,  '^  wherefore  I  am  not  able  to 
give  the  certificate  within  mentioned,  as  by  the  within  writ  I  am  com* 
manded/'  the  facts  here  stated  were  proved ;  and,  further,  that  the  pro- 
secntor  had  let  off  part  of  his  house  to  Day,  who  had  the  entire  control  of 
that  part  and  carried  on  his  trade  there :  and  then  the  counsel  for  Ken- 
sington contended  that  he  clearly  was  not  the  real  resident  occupier 
within  the  act,  which  requires  the  victualler  to  have  the  exclusive  pos- 
session of  his  own  house  at  all  hours,  in  order  to  give  opportunity  for  the 
exercise  of  the  power  of  visitation  which  it  confers  on  the  police  and  ma- 
gt8trates.(a)  Accordingly  he  complained  of  misdirection  on  my  part  in 
telling  the  jury  to  consider  whether  the  prosecutor  was  the  substantial 
occupier  under  the  circumstances  proved.  The  jury  found  that  he  was 
such  occupier. 

"^But,  supposing  that  the  ruling  and  the  verdict  were  right,  r^c/^z*-! 
there  was  an  issue,  in  the  terms  of  the  plea,  whether  the  defend-  ^ 
ant  knew  the  prosecutor  to  be  the  true  resident  occupier  of  the  house,  (i) 
K  he  is  to  be  considered  such  upon  the  facts  stated,  upon  the  true  con- 
struction of  the  law,  it  does  not  follow  that  the  defendant  believed  the 
evidence  of  those  facts,  and  much  less  that  he  drew  that  inference.  If 
he  judged  wrong,  but  honestly,  can  he  be  made  responsible  as  knowing 
the  contrary  of  what  he  thought  f  These  observations,  joined  to  a  care- 
ful examination  of  the  several  acts,  lead  us  to  doubt  seriously  whether 
the  overseer  is  compellable  to  certify. 

The  license  required  by  stat.  4  &  5  W.  4,  c.  85,((?)  is  not  to  be  granted 
to  any  without  the  certificate  of  six  rated  inhabitants  and  one  overseer, 
irho  is  bound  under  a  penalty  to  certify  that  those  six  are  rated,  if  such 
be  the  fact.  But  stat.  8  &  4  Vict.  c.  61,  deeming  it  advisable  to  amend 
that  law,  provides(d)  that  no  such  license  shall  be  granted  to  any  but  the 
real  resident  occupier  of  a  house,  paying  a  certain  rent,  and  producing 
the  certificate  of  an  overseer  of  the  parish  that  he  is  the  real  resident 
occupier  of  his  house.  Now,  as  the  six  rated  inhabitants  had  clearly  an 
option  to  grant  or  withhold  their  certificate,  it  is  argued  that  the  over- 
seer applied  to  was  intended  to  have  the  like  discretion.  This  notion 
is  strengthened  by  observing  that,  whereas  the  former  act  required  a 
certificate  of  rating,  which  must  be  known  officially  to  the  overseer, 
*and  imposed  a  penalty  for  refusing  it,  the  present  act  requires  a  r^^n.-) 
certificate  of  facts  which  the  overseer  has  no  especial  means  of  ^ 
knowing,  and  no  means  of  compelling  witnesses  to  attend  to  prove,  and 
which  are  in  some  respect  matter  of  opinion ;  and  he  is  subject  to  no 
penalty  for  refusing. 

(a)  As  to  the  titio  of  the  prosecator  to  be  licented,  reference  was  uwde  to  stats.  4  ^  5  W.  4.  e. 
86»  3  &  4  Vict  0.  61,  11  Q.  4  &  1  W.  4.  c.  64 ;  Rex  «.  Tonbridge,  6  B.  &  C.  SS ;  Rcz  v.  St. 
Niebolas,  Rochester,  5  B.  &  Ad.  219 ;  Rex  v.  St  Nicholas,  Colchester,  3  A.  A  £.  599. 

(6)  As  to  the  form  of  the  issue,  reference  was  made  to  Rex  v.  Round,  4  A.  A  E.  139;  Rex  v 
Pftjn,  6  A.  A  B.  393,  405  (and  see  Regina  v.  Payn,  11  A.  A  E.  955,  958);  Rcgina  v.  Hopkins,  I 
Q.  B  161. 

(e)  Seet  2.  ((/)  Sects.  L  2. 
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And  these  considerations  have  induced  the  Court  to  think  thsit  the  act 
does  not  compel  the  overseer  to  grant  the  certificate :  and,  if  so,  the 
judgment  ought  to  be  arrested  for  the  insufficiency  of  the  writ. 

The  other  defendant  merely  returned  that  he  was  not  in  office  at  the 
time  of  the  teste  of  the  said  writ ;  and  that  return  does  not  appear  to 
have  been  further  noticed  in  the  pleadings. 

Judgment  arrested. 


KEMPE  t;.  GIBBON.    July  1. 

Jn  replj  to  a  plea,  that  the  canae  of  action,  on  a  specialty,  did  not  aoorae  within  twenty  jean,  it 
ia  Bafficient,  under  sect  5  of  Btat  3  A  4  W.  4»  c.  42,  to  atate  the  fact  of  a  written  aeknowledg- 
ment  within  twenty  yean,  without  setting  oat  the  acknowledgment  itself. 

Debt,  on  a  deed  of  17th  October,  1815,  by  which  defendant  covenanted 
to  pay  plaintiiT  a  sum  of  money,  with  interest. 

Plea :  That  the  cause  of  action  did  not  accrue  within  twenty  years. 

Replication:  That  defendant,  after  the  accruing  of  the  cause  of 
action,  and  before  the  commencement  of  this  action,  to  wit,  on  4th 
October,  1845,  by  writing  signed  by  him,  acknowledged  the  said  debt 
to  remain  unpaid  and  due  to  the  plaintiff:  averment  that  the  action 
was  commenced  within  twenty  years  next  after  such  acknowledgment 
Verification. 

^/>/^q-|       *  Special  demurrer,  on  the  ground  that  the  alleged  writing  was 
not  set  forth  in  the  replication.     Joinder  in  demurrer. 

Keating,  for  the  defendant.  The  question  arises  on  stat.  3  &  4  W.  4, 
c.  42,  which,  by  sect.  8,  enacts  that  all  actions  of  covenant  or  debt  upon 
any  bond  or  other  specialty  shall  be  commenced  within  twenty  years 
after  the  cause  of  action  accrues,  and,  in  section  5,  provides  that,  if  any 
acknowledgment  shall  have  been  made  by  writing  signed  by  the  party 
liable,  the  creditor  may  bring  his  action  within  twenty  years  after  such 
acknowledgment,  and  "  may,  by  way  of  replication,  state  such  acknow- 
ledgment, and  that  such  action  was  brought  within  the  time  aforesaid,  in 
answer  to  a  plea  of  this  statute."  Kempe  v.  Gibbon,  9  Q.  B.  609,  de- 
cided that  such  an  acknowledgment  cannot  be  relied  on  without  a  special 
replication  that  the  acknowledgment  has  been  given.  It  is  now  further 
contended,  for  the  defendant,  that  the  acknowledgment  must  be  set  out, 
because  its  construction  is  for  the  Court  and  not  for  the  jury.  During 
twenty  years  a  debtor  may  have  written  many  things  on  the  subject  of 
his  debt ;  and  it  is  reasonable  that  he  should  be  informed  of  the  parti- 
cular writing  set  up  against  him.  The  plaintiff  will  rely  upon  cases  under 
the  Statute  of  Frauds  as  analogous.  But  in  Lowe  v.  Eldred,  1  C.  &  M« 
239,  S.  C.  3  Tyr.  234,  where  it  was  replied,  to  a  plea  of  no  note  in 
writing,  that  there  was  such  a  note,  the  Court  of  Exchequer,  on  demurrer, 
intimated  a  strong  opinion  that  the  writing  should  have  been  set  out  in 
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the  replication ;  and  the  plaintiff  obtained  leave  to  amend.  This  Court, 
certainly,  came  to  a  different  ^conclusion  in  Wakeman  v.  Sutton,  rn^ccA 
2  A.  &  E.  78,  upon  the  authority  of  Lilley  v.  Hewitt,  11  Price,  ^ 
494,  and  Lysaght  v.  Walker,  5  Bligh  (N.  S.),  1,  26.  But  in  the  case 
last  cited,  the  reasoning  of  Lord  Tenterden  would  rather  show  that  the 
acknowledgment  under  stat.  8  &  4  W.  4,  c.  42,  should  be  set  out.  The 
cases  under  the  Statute  of  Frauds,  however,  are  distinguishable;  for 
there  the  plea  is  in  the  negative,  and  the  replication  merely  asserts  a  fact 
already  denied ;  whereas  this  replication  is  affirmative,  and,  besides,  is 
under  a  statute  which,  for  the  first  time,  requires  such  an  acknowledg- 
ment to  be  specially  replied.  It  is  convenient  that  the  defendant  should 
have  an  opportunity  of  admitting  the  fact  of  his  acknowledgment,  and  of 
referring  its  effect  to  the  Court :  and,  unless  he  has  this  opportunity,  he 
will  substantially  lose  the  advantage  which  the  Legislature,  by  requiring 
a  special  replication,  intended  to  give  him.  [Patteson,  J.  The  infer- 
ence, as  to  the  intention  of  the  legislature,  is  hardly  warranted ;  for  its 
sanction  was  necessary  to  make  a  parol  acknowledgment  of  any  effect  at 
all  in  supporting  a  declaration  on  a  specialty.]  The  rule  of  pleading,  in 
reply  to  a  plea  of  no  award,  in  debt  on  bond  for  non-performance  of  an 
award,  bears  an  analogy  favourable  to  the  defendant :  the  plaintiff  must 
set  forth  the  whole  award  in  his  replication ;  note  (5)  to  Hodsden  v. 
Harridge|^2  Wms.  Saund.  62  c,  6th  ed.,  citing  Foreland  v,  Marygold,  1 
Salk.  72. 

Farteseuej  contri,  was  not  called  upon  by  the  Court. 

Lord  DENifAH,  C.  J.  I  think  it  was  unnecessary  "^that  the  r«ggg 
replication  should  set  out  the  acknowledgment.  An  acknowledg-  ^ 
ment,  under  stat.  8  &  4  W.  4,  c.  42,  s.  5,  may,  in  like  manner  with  an 
acknowledgment  under  stat.  9  G.  4,  c.  14,  s.  1,  depend,  not  upon  the 
mere  writing,  but  upon  circumstances  connected  with  it :  and  the  effect 
of  these  circumstances  must  be  for  the  jury.  This  makes  a  clear  distinc- 
tion, as  to  the  convenience  of  pleading,  between  the  present  case  and  the 
case  of  debt  on  bond  for  non-performance  of  an  award.  An  acknowledg- 
ment to  bar  the  statutes  of  Limitations  may  frequently  raise  a  mixed 
question  of  law  and  fact. 

Patteson  and  Coleridge,  Js.,  concurred. 

Erle,  J.  I  am  of  the  same  opinion  for  two  reasons.  First:  the 
meaning  of  the  acknowledgment  may  depend  upon  the  surrounding  dr- 
cumstances,  and  the  writing  must  be  construed  with  reference  to  them. 
Secondly :  I  think  a  hardship  might  sometimes  be  imposed  on  the  plain- 
tiff, if  he  had  to  set  out  the  acknowledgment  in  his  replication,  because 
he  may  have  received  several  acknowledgments,  and  yet  he  would  be 
obliged  to  select  one  only,  and  rely  upon  that ;  whereas  the  defendant 
has  the  privilege  of  pleading  several  pleas. 

Judgment  for  the  plaintiff.(a) 

(a)  Rtporled  bj  H.  DftTifon,  Biq. 


d66  PALK  V.  FORCE.   T.  Y.  1846. 


■»666]  *PALE  V.  FORGE  and  Another.    July  12. 

AMumpait  for  work  and  labour.  Plea :  that  the  work  eonBitted  entirely  of  an  appraieement  of 
personal  property,  which  plidntiff  appraised  in  expectation  of  reward,  without  being  lieenaed 
as  is  required  by  stat  46  G.  3,  c.  43,  s.  5.  Held,  on  special  demurrer,  that  it  was  not  necessary 
to  allege,  with  reference  to  sect  5,  that  plainUff  exercised  the  calling  or  occupation  of  an  ap- 
praiser, or  that  he  acted  as  such,  within  the  intent  and  meaning  of  the  act,  aa  the  plea  used 
the  very  words  of  sect.  4,  that  "  every  person  who  shall  value  or  appraise,"  **  for  or  in  expecta> 
tion  of  any  hire/'  Ac,  *'or  reward,"  shall  be  deemed  to  be  an  appraiser :  nor  to  negative  ex- 
ceptions either  in  a  subsequent  section  of  the  same  act  (sect.  7,  exempting  a  person  licensed  as 
an  auctioneer),  <or  in  a  subsequent  act  55  G.  3,  o.  184,  sehed.  Part  1,  Apprai^emtni,  exempt- 
ing an  appraisement  made  for  the  purpose  of  ascertaining  legacy  duty) :  and  that  the  plea  was 
good. 

Assumpsit,  for  work  and  labour  done  by  plaintiff  for  defendant  on 
7th  May,  1846 ;  and  on  an  account  stated. 

Plea,  by  defendant  Force,  that  the  said  work  consisted  entirely  of  an 
appraisement  of  certain  personal  property,  which  personal  property  the 
plaintiff  heretofore,  to  wit,  on  the  day  and  year  in  the  first  count  men- 
tioned, by  the  said  appraisement  appraised ;  and  the  defendant  further 
says  that  the  plaintiff,  after  5th  July,  1845,  and  after  the  passing  of  stat. 
4  &;  5  W.  4,  c.  60,(a)  and  between  5th  July,  1845,  and  the  6th  July, 
1846,  to  wit,  on  the  day  and  year  in  the  first  count  mentioned,  in  Great 
Britain,  appraised  the  said  personal  property  in  expectation  of  reward, 
to  wit,  the  money  in  the  first  count  mentioned,  to  be  therefore  paid  by 
the  defendants  to  the  plaintiff,  without  being  then  licensed  in  that  behalf 
so  to  do  by  a  license  stating  the  true  name  and  place  of  abode  of  the 
plaintiff,  and  granted  by  any  two  or  more  of  the  Commissioners  of  Stamps 
and  Taxes,  or  by  any  person  duly  authorized  by  such  commissionerB  or 
i^aan-i  &U7  three  or  more  of  them ;  "^contrary  to  the  form  of  the  statute 
^  in  such  case  made  and  provided.  The  plea  then  identified  the 
account  stated  as  being  in  respect  of  the  claim  in  the  first  count. 
Verification. 

Special  demurrer,  on  the  ground  that  the  plea  does  not  allege  or  show 
>^at  the  plaintiff,  at  the  time  of  the  doing  of  the  said  work  and  labour^ 
'}i  ^t  any  other  time,  was,  or  used  or  exercised  the  calling  or  occupatioii 
of,  an  appraiser,  or  that  the  plaintiff  appraised  the  said  property  as  such 
appraiser ;  and  that  the  plea  does  not  allege  that  the  plaintiff  was  an  ap- 
praiser, or  that  he  appraised  the  property  as  such ;  and  that  the  plea  does 
not  allege  that  the  said  appraisement  was  not  an  appraisement  or  yaluar 
tion  of  any  property  made  for  the  purpose  of  ascertaining  the  legacy  duty 
payable  in  respect  thereof.    Joinder  in  demurrer. 

The  demurrer  was  argued  in  this  Tacation.(6) 

Tamlinsonj  for  the  plaintiff.  The  plea  is  framed  with  reference  to 
sections  4,  5,  and  6  of  stat.  46  Qt.  8,  c.  48,(c)  but  fails  to  show  that  the 

(a)  By  which  (sect.  8)  the  several  Boards  of  Commissioners  of  Stamps  and  of  Comnussionaa 
of  Taxes  were  consolidated  into  one  Board. 
(&)  July  1st.    Before  Lord  DamiAii,  C.  J.,  Pattbsok,  CoLVitiDaB,  and  Brlb,  Js. 
(c)  **'FoT  granting  to  His  Mi^eity  certain  stamp  dntiM  on  appraisements  and  on  ]i< 
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plaintiff  was  a  "^person  who  required  a  license  as  an  appraiser,  r^r^aQ 
under  section  5,  which  enacts  "that  no  person  shall  exercise  the  '- 
calling  or  occupation  of  an  appraiser,  or  act  as  such  within  the  intent  and 
meaning  of  this  act,  without  taking  out  a  license."  It  is  true  that,  by 
the  4th  section,  "every  person  who  shall  value  or  appraise"  "for  or  in 
expectation  of  any  hire"  "shall  be  deemed  and  taken  to  be  an  appraiser 
within  the  provisions  of  this  act  to  all  intents  and  purposes."  But,  even 
if  the  act  of  appraising  for  hire  were  conclusive  evidence  that  the  person 
io  appraising  was  such  a  person  as  required  a  license,  still  in  pleading  he 
should  be  described  as  such  a  person,  that  is  as  a  person  who  exercised 
the  calling  or  occupation  of  an  appraiser,  or  who  acted  as  such  within  the 
intent  and  meaning  of  this  act.  And  it  has  been  decided  that  the  act  of 
appraising  is  not  conclusive,  and  that  the  object  of  it  is  to  be  considered. 
Thus,  in  Atkinson  v.  Fell,  5  M.  &  S.  240,  a  valuation  of  parish  lands  by 
two  resident  parishioners,  the  one  a  farmer  and  the  other  a  basket-maker, 
appointed  for  that  purpose  by  the  parish  officers,  with  a  view  of  equaliz- 
ing *the  poor  rates,  was  held  not  to  require  an  appraisement  p;,,/»/.Q 
atamp,  the  appraisement  being  merely  for  the  information  of  the  ^ 
employers.  And  Lord  Ellbnbobouqh,  after  reading  the  4th  section  of 
this  act,  observed :  "  Now,  if  these  words  are  to  be  construed  literally, 
the  consequence  will  be  that  every  person  who,  in  one  single  instance 
only,  shall  happen  to  make  a  valuation,  must,  without  regard  to  circum- 
stances, be  subject  to  the  appraiser's  duty.  But  I  think  the  act  of  par- 
liament is  not  to  be  so  construed ;  but  that,  according  to  its  true  spirit 
and  intention,  the  term  '  appraiser'  is  meant  to  designate  a  person  who 
bears  the  known  character  of  an  appraiser ;  and,  accordingly,  we  find  the 
&th  section  speaks  of  the  calling  or  occupation  of  an  appraiser."  Jack- 
son V.  Stopherd,  2  G.  &;  M.  861,  S.  C.  4  Tyr.  830,  also  decides  that  a 
yaluation  made  for  the  mere  information  of  employers,  and  not  binding 

appraiaers  in  Great  Britain."  Seet.  4  enacts  :  "That  every  person  who  shall  valae  or  appraise 
aaj  estate  or  property  real  or  personal,"  Ae.,  "  for  or  in  ezpeotation  of  any  hire,  gain,  fee,  or  re- 
s&rd  or  raloable  consideration  to  be  therefore  paid  him,  shall  be  deemed  and  taken  to  be  an  af* 
^'liser  within  the  provisions  of  this  act  to  all  intents  and  purposes." 

Sect.  5  enacts :  "  That  no  person  shall  exercise  the  calling  or  occnpation  of  an  appraiser,  of 
aet  as  each  within  the  Intent  and  meaning  of  this  ac^  without  taking  oat  a  license  in  manner 
bereinalter  mentioned,  and  every  snch  license  shall  state  the  tme  name,  and  place  of  abode  of 
the  person  taking  out  the  same ;  and  it  shall  be  lawful  for  any  two  or  more  of  His  Majesty's 
commissioners  appointed  fur  managing  the  duties  arising  by  stamps  on  vellum,  parchment,  and 
paper,  or  for  any  person  duly  authorised  by  such  eommissioners,  or  the  major  part  of  them,  to 
grant  snch  licenses ;  and  every  such  license  issued  between  the  5th  day  of  July  and  the  5th  day 
of  August  in  any  year  shall  bear  date  on  the  6th  day  of  July ;  and  every  such  license  issued  at 
any  other  time,  shall  bear  date  the  day  on  which  the  same  shail  be  issued ;  and  every  such  license 
shall  continue  in  force  from  the  day  of  the  date  thereof  until  the  5th  day  of  July  then  next  fol- 
lowing." 

Sect.  6  enacts  :  ''That,  from  and  after  the  5th  day  of  July,  in  the  year  1866,  no  person  thaU 
appraise  or  value  any  estate  or  property,"  Ac,  **  for  or  in  expectation  of  hire  or  reward  witlMat 
being  so  licensed  as  aforesaid,  on  pain  of  forfeiting  for  every  such  offence  the  sum  of  50/." 

Sect.  8  enacts :  **  That  every  appraiser  shall  write  or  ^et  down  in  words  or  figures  every  valua- 
Uott  or  appraisement  made  by  him,"  and  deliver  the  same  to  his  employer,  duly  stamped  aeoonl- 
tagiothiaaet 
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Qpon  them,  docs  not  reqaire  a  stamp.  By  section  7  an  aactioneer  maj 
act  as  an  appraiser  without  a  license  as  an  appraiser.  By  section  11  of 
this  act,  and  also  by  stat.  55  G-.  8,  c.  184,  Sched.  Part  1,  tit.  Appraise- 
menty  an  appraisement  made  by  order  of  a  Court  of  Admiralty  is  exempt 
from  stamp ;  and  so  also,  by  the  same  schedule,  is  an  appraisement  made 
for  the  purpose  of  ascertaining  legacy  duty.  Certainty  to  a  certain 
intent  in  general  requires  that  the  particular  illegality  alleged  against  a 
party  should  be  pointed  out,  and  all  exemptions  negatived.  In  Thibault 
V.  Gibson,  12  M.  &  W.  88,  which  was  an  action  of  debt  for  penalties 
incurred  under  the  usury  laws  after  the  passing  of  stat.  2  &  3  Yict.  c. 
87,  a  count  which  alleged  generally  a  contract  for  more  than  51.  per  cent 
*6701  ^^^^^^^^>  without  averring  that  it  '^'related  to  land,  so  as  to  nega- 
tive the  exception  of  sect.  1,  was  held  sufficient.  But  the  question 
there  arose  on  the  sufficiency  of  a  declaration ;  and  Lord  Abinger  dis- 
tinguishes the  case  from  Turquand  v.  Mosedon,  7  M.  &;  W.  504,  on  that 
ground.  In  Turquand  v.  Mosedon,  which  was  trover  by  the  assignees  of 
a  bankrupt,  the  defendant  pleaded  an  advance  of  money  to  the  bankrupt 
upon  the  goods  in  question ;  and  a  replication,  that  the  money  was  cor- 
ruptly advanced  against  the  form  of  the  statute  upon  usurious  terms,  was 
held  bad  for  not  alleging  either  that  the  contract  was  made  before  the 
statutes  in  relaxation  of  the  usury  law  came  into  operation,  or  that  it  was 
excepted  from  their  provisions. 

Karslakcy  contrct.     The  plea  is  good ;  it  follows  the  language  of  the 
fourth  section  of  stat.  46  G.  8,  c.  48.     An  appraiser  is  within  the  statute 
either  by  his  general  calling  as  an  appraiser,  or  by  an  act  done  as  an 
appraiser  in  appraising  for  reward.     The  plaintiff  has  taken  a  wrong 
course :  if  he  meant  to  contend  that  the  work  in  question  was  merely  for 
the  information  of  his  employer,  and  so  not  an  appraisement  at  all,  he 
should  have  traversed ;  if  he  meant  to  contend  that  the  work,  although 
an  appraisement  within  the  meaning  of  the  statute,  came  within  one  of 
the  statutory  exemptions  as  to  appraisement,  he  should  have  replied  spe- 
cially.    In  Atkinson  v.  Fell,  5  M.  &;  S.  240,  and  Jackson  v.  Stopherd, 
2  C.  &  M.  361,  S.  C.  4  Tyr.  330,  the  question  was  one  of  evidence 
merely  under  Non  assumpsit,  and  not  a  question  of  pleading.     The  ex- 
ceptions relied  upon  by  the  plaintiff  occur  either  in  a  section  subsequent 
^6711  ^^  ^boso  on  which  the  plea  '^'is  framed,  or  in  a  subsequent  statute : 
such  exceptions  need  not  be  negatived ;  and  the  rule  of  pleading, 
in  this  respect,  applies  to  a  declaration  as  well  as  to  any  other  pleading. 
In  Washbourn  v.  Burrows,  1  Exch.  107,  it  was  held  that  a  plea  alleging 
a  contract  to  be  for  usurious  interest  was  good  within  2  stat.  12  Ann.  c. 
16,  and  that,  if  the  plaintiff  relied  upon  stat.  2  &  8  Yict.  c.  37,  as  except* 
ing  the  case  from  the  former  act,  he  should  have  replied  not  only  that 
the  contract  was  made  after  the  passing  of  the  later  act,  but  that  the 
security  did  not  relate  to  land.     So  in  Van  Boven's  Case,  9  Q.  B.  669, 
it  was  held  by  Colbbidob  and  Eblb,  Js.,  Lord  Denman,  C.  J.,  dubitaate. 
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that  in  a  conviction  under  stat.  8  &  9  Vict.  c.  87,  s.  50,  for  being  found 
in  a  Yessel  liable  to  forfeiture  under  sect.  2,  as  having  on  board  prohibited 
goods,  it  was  unnecessary  to  negative  the  exemptions  in  the  fourth  sec- 
tion. This  plea  describes  the  act  done  in  the  very  words  of  the  statute, 
and  must  be  taken  therefore  to  mean  the  same  act  which  the  legislature 
meant.  In  Lee  v.  Simpson,  8  C.  B.  871,(a)  an  action  upon  stat.  3  &;  4 
W.  4,  c.  15,  s.  2,  to  recover  penalties  for  representing  a  dramatic  piece 
of  the  plaintiff  at  «  a  certain  place  of  dramatic  entertainment,"  without 
his  consent  in  writing,  it  was  taken  that  the  declaration  meant  a  public 
place  of  entertainment,  because  the  statute  meant  such  a  place,  and  the 
declaration  had  used  the  very  words  of  the  statute. 

Tomlinson  replied.  Cur,  adv.  vult, 

*Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  r^/«>To 
Court.  ^ 

To  a  declaration  for  work  and  labour,  one  of  the  defendants  pleaded 
that  the  work  done  was,  and  consisted  entirely  of,  an  appraisement  of 
certain  personal  property,  which  the  plaintiff  appraised  without  a  license, 
contrary  to  the  act  46  6.  8,  c.  43.  To  this  plea  there  is  a  demurrer  on 
the  general  ground  that  he  did  not  appear  to  have  so  done  a»  an  ap- 
praisery  within  the  meaning  of  the  statute  as  explained  in  Atkinson  v. 
Fell,  5  M.  &  S.  240.  We  think  it  was  properly  answered  that  the  plea 
was  sufficient,  as  it  followed  the  words  of  the  statute,  and  that  the  doc- 
trine of  the  case  cited  does  not  require  the  defendant  to  state  that  the 
plaintiff  appraised  as  an  appraiser,  though,  upon  a  replication  traversing 
the  fact  of  appraisement,  the  plaintiff  might  have  been  entitled  under  that 
case  to  a  verdict,  if  his  appraising  was  not  in  the  exercise  of  that  calling. 

There  was  also  a  special  demurrer,  because  the  plea  did  not  negative 
certain  exceptions  introduced  in  the  statute.  Generally,  it  certainly  is 
not  necessary  to  negative  exceptions  not  contained  in  the  sentence  which 
imposes  the  penalty,  and  the  negative  of  which  therefore  forms  no  part 
of  the  description  of  the  offence.  But  that  rule  was  said  to  apply  to 
declarations  only,  not  to  subsequent  pleadings.  This  observation,  made 
by  counsel,  arguendo,  in  Thibault  v.  Gibson,  12  M.  &  W.  88,  92,  was 
adopted  by  Lord  Abinobr  to  distinguish  that  case  from  Turquand  v. 
Mosedon,  7  M.  &  W.  504,  where  however  the  rule  was  not  mentioned, 
and  in  which  case  the  exception  was  '^'contained  in  the  same  section  r^^fro 
which  was  relied  on.  In  Thibault  v.  Gibson,  12  M.  &  W.  92,  it 
is  said  by  counsel  that  a  plea  requires  more  strictness  than  a  declaration, 
and  1  Wms.  Saund.  276,  note  (e),  is  cited  (by  mistake  for  277  i,  note  (2) ) 
for  the  proposition  that  greater  strictness  is  required  in  a  plea  than  in  a 
declaration.  The  proposition,  though  true  in  some  cases,  is  not  appli- 
cable here.  The  exception  of  an  auctioneer  is  in  a  subsequent  section 
of  stat.  46  G.  8,  c.  43,  and  that  with  respect  to  legacy  duty  in  a  subse- 

(a)  Sm  ftlio  RoinU  v.  SmiUi,  utti,  pp.  217,  288. 
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qncnt  act  of  parliament ;  and  the  rule  in  this  respect  applies  as  well  to 
pleas  as  to  declarations.  Judgment  for  defendant.(a) 

(a)  Reported  by  H.  DayisoD,  Kaq. 


WHARTON  and  Another  v.  NAYLOR  and  Another.    Juiy  12. 

Stat  8  Ann.  o.  14,  s.  1,  makes  it  nnlawfiil  to  remove  goods  taken  in  execution  without  paying 
one  year's  arrears  of  rent  to  the  landlord;  but  it  does  not  invalidate  the  execution  itael£ 
Qoods,  therefore,  so  taken  are  in  custodift  legis,  and  cannot  be  distrained  on  by  the  landloitf 
for  the  year's  rent :  And  they  are  equally  in  oustodift  legis,  for  this  purpuse,  wliether  they  an 
in  the  hands  of  the  sheriff  or  of  his  vendee. 

Trespass.  First  count,  for  entering  certain  closes  of  the  plaintiffs, 
and  reaping  and  cutting  down  their  wheat  and  oats.  Second  count,  for 
seizing  and  carrying  away  the  wheat,  straw,  and  oats  of  the  plaintiffs. 

4th  Plea.  To  the  first  count.  That,  before  the  said  times  when,  &c., 
one  John  Lind,  for  one  year  ending  13th  May,  1846,  and  from  thence 
until  the  said  times,  when,  &;c.,  held  and  enjoyed  the  said  closes  in 

3^^711  '''^^^^^'  ^^')  ^^  tenant  thereof  to  the  defendants  under  a  demise 
^  at  the  yearly  rent  of  80t  payable  half  yearly,  &c.  That,  before 
the  said  times  when,  &;c.,  to  wit,  on  6th  April,  1846, 40Z.  was  due  for  the 
rent  of  one  half  year :  wherefore  the  defendants  entered  and  distrained 
the  said  wheat  and  oats  for  the  said  arrear  of  rent,  and  afterwards,  when 
they  became  ripe,  did  cut  the  said  wheat  and  oats  in  order  to  impound 
them  as  a  distress  upon  the  premises.     Verification. 

6th  Plea.     To  the  second  count,  the  like  justification. 

Replication  to  4th  plea.  That,  before  the  said  times  when,  &c.,  the 
plaintiifs  recovered  judgment  against  Lind  to  the  amount  of  3772.  8«.  5<2., 
&c.,  in  an  action  of  debt,  &;c.,  and  sued  out  a  testatum  fieri  facias,  by 
yirtue  of  which  the  sheriff  afterwards,  to  wit,  1st  May,  1846,  took  in  exe- 
cution the  wheat  and  oats  in  the  first  count  mentioned,  the  same  being 
the  growing  crops  of  Lind,  and  thereupon,  within  a  reasonable  time  after- 
wards, and  before  the  said  times  when,  &;c.,  and  before  the  defendants 
entered  or  distrained  as  in  the  fourth  plea  mentioned,  sold  and  assigned 
the  said  wheat  and  oats  to  the  plaintiffs  for  38Z.  10». ;  and  plaintiffs  there- 
upon became  and  were  possessed  thereof  until  the  said  times  when,  &c.  ; 
and  that,  before  a  reasonable  time  had  elapsed  for  the  cutting,  &c.,  of  the 
said  wheat  and  oats  by  the  plaintiffs,  and  whilst  the  same  were  growing, 
defendants  entered,  &;c.,  and  seized  and  distrained,  &c.     Verification. 

The  like  replication  to  the  sixth  plea. 

Rejoinder  to  the  replication  to  4th  plea.     That  the  said  rent  became 

so  due  long  before  the  said  time  when  the  plaintiffs  sued  out  the  s^d 

writ,  and  long  before  the  day  of  the  teste  of  the  same,  &c.,  and  long 

*67^T  ^®^*^^^  ^^®  *8eizure  in  execution,  &c.,  to  wit,  on  the  said  5th  April, 

^  1846,  as  in  the  fourth  plea  mentioned :  That  the  said  wheat  and 
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oats  were  upon  the  closes  in  trtiick,  &c. ;  that  the  rent  continued  due  at 
the  time  of  the  assignment;  and  that  the  rent  due  was  not  for  more  than 
a  year,  and  amounted  to,  &;c.  Averment  of  notice  of  all  the  above  pre- 
mises to  plaintiffs  and  sheriff  before  the  assignment.  That  defendants, 
before  the  sheriff  sold  to  plaintiffs,  required  the  sheriff  to  pay  the  said 
arrears  of  rent  before  the  said  wheat  and  oats  should  be  sold  or  removed 
from  the  said  closes:  averment  of  notice  to  the  plaintiffs  and  sheriff: 
That  neither  the  sheriff  nor  any  other  person,  before  the  sheriff  sold  to 
plaintiffs,  or  at  any  time  before  the  said  time  when,  &c.,  paid  the  said 
rent  to  defendants.  Wherefore  defendants,  &c.,  (as  in  the  fourth  plea.) 
Verification. 

The  like  rejoinder  to  the  replication  to  plea  6. 

Demurrer  to  the  first  rejoinder,  on  the  grounds,  that  it  does  not  tra*- 
verse  any  of  the  facts  contained  in  the  replication,  and  therefore  confesses 
the  same ;  and,  although  the  facts  are  so  confessed,  yet  the  rejoinder 
does  not  avoid  the  same  in  law.  That  it  should  have  shown  a  seizure  for 
rent  anterior  to  the  seizure  and  sale  by  the  sheriff:  and  that,  the  crops 
baring  been  legally  seized  by  the  sheriff  and  sold  to  the  plaintiffs,  they 
were  entitled  to  a  reasonable  time  for  gathering  and  removing  them,  and 
that,  until  such  reasonable  time  had  elapsed,  the  landlord  could  not  legally 
distrain  the  same.  That  the  rejoinder  should  have  shown  that  the  crops 
were  removed  from  the  premises  by  the  sheriff  or  the  execution  creditors, 
without  paying  the  landlord  a  year's  rent.  That  neither  the  sheriff  nor 
the  execution  creditors  were  liable  to  pay  the  said  rent  until  *after  r^^nmA 
a  reasonable  time  had  been  allowed  for  gathering  the  crops,  and  ^ 
until  they  were  about  to  be  removed  from  the  premises.  That  the 
rejoinder  offers  no  material  issue,  and  is  multifarious,  uncertain,  and  in 
other  respects  informal  and  insufficient.     Joinder  in  demurrer. 

The  like  demurrer  to  the  last  rejoinder.     Joinder  in  demurrer. 

The  case  was  argued  in  this  vacation(a)  by  WaUon  for  the  plaintiffs 
find  Hindmareh  for  the  defendants. 

The  arguments  and  the  authorities  cited  are  fully  noticed  in  the  jud^* 
ment  of  the  Court.  Our.  adv.  vuU. 

Pattbson,  J.,  now  delivered  judgment. 

The  declaration  in  this  case  contains  two  counts  in  trespass ;  the  first 
for  breaking  and  entering  the  closes  of  the  plaintiffs,  and  cutting  down 
growing  crops  of  corn  ;  the  second  upon  a  cepit  et  asportavit.  The  de^- 
fendants  plead  to  the  first  count,  and  justify  under  a  distress  for  rent  due 
for  the  closes  from  one  John  Lind.  They  also  plead  a  similar  plea  to  the 
second  count.  The  plaintiffs  reply  separately  to  each  plea,  showing  a 
judgment  at  the  suit  of  the  plaintiffs  against  John  Lind,  and  a  writ  of 
fieri  fsfcias,  under  which  the  sheriff  seized  the  growing  crops  in  question, 
and  sold  them  (g  the  plaintiffs,  and  that,  before  a  reasonable  time  had 
elapsed  for  cutting  and  gathering  them,  the  defendants  distrained  and 

fa)  Jnlj  1st    Before  Lord  DsmiAiri  C.  J.,  Pxttbioit,  OoliudoXi  and  Eble,  Js. 
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seized  them.  The  defendants  rejoin  that  the  rent,  for  which  the  distress 
was  made,  became  due  long  before  the  judgment,  and  that  the  sheriff  and 
♦^771  ^^^  plaintiffs  had  due  notice  of  it;  that  it  continued  in  arrear,  *and 
-^  did  not  exceed  one  year's  rent ;  that  they  required  the  sheriff, 
before  he  sold  to  the  plaintiffs,  to  pay  the  rent,  of  which  also  the  plain- 
tiffs had  notice ;  and  that  it  was  not  paid.     The  plaintiffs  demurred. 

On  the  argument  it  was  contended  for  ine  defendants  that,  as  regards 
the  first  count,  the  replication  was  a  departure,  inasmuch  as  the  eonnt 
alleges  the  closes  to  be  the  closes  of  the  plaintiffs,  whereas  the  replication 
shows  them  to  have  been  the  closes  of  John  Lind.  We  think  that  there 
is  nothing  in  this  point.  The  plea,  being  in  confession  and  avoidance, 
admits  the  possession  of  the  plaintiffs  at  the  time  when  the  trespass  com- 
plained of  was  committed :  and  there  is  nothing  in  the  replication  incon- 
sistent with  that  fact;  for  it  only  admits  the  rent  to  be  due  from  Jolm 
Lind,  and  that  he  was  in  possession  when  the  sheriff  entered  under  the 
fieri  facias  long  antecedent  to  the  trespass  complained  of,  both  which 
circumstances  are  quite  consistent  with  the  possession  of  the  plaintiffs  at 
the  time  of  that  trespass. 

The  principal  question  in  the  case  is,  whether  the  growing  crops  so 
seized  by  the  sheriff  and  sold  to  the  plaintiffs  could  be  distrained  for 
antecedent  rent  of  which  the  sheriff  and  the  plaintiffs  had  notice,  and 
which  they  neglected  to  pay.  That  goods  which  are  in  the  custody  of 
the  law  cannot  be  distrained  for  rent,  is  clear :  the  point  therefore  is, 
whether  these  crops  are  to  be  considered  to  have  been  in  such  custody 
when  the  defendants  seized  them.  If  the  rent  had  been  paid,  it  is  plain 
that  they  would  have  been  in  such  custody,  though  in  the  hands  of  a 
vendee  under  the  sheriff,  and  not  of  the  sheriff  himself;  Peacock  r. 
Purvis,  2  Brod.  &  B.  862.  In  that  case  it  is  true  that  the  rent 
*fi7fti  *<i*8trained  for  accrued  after  the  seizure  under  the  fieri  facias ; 
-^  but  still  it  establishes  the  principle  that  the  crops  in  the  hands  of 
the  sheriff's  vendee  are  as  much  in  custodi&  legis  as  if  in  the  hands  of 
the  sheriff,  until  they  are  in  such  a  state  as  to  be  capable  of  removal. 

We  have  then  to  consider  what  is  the  effect  of  the  statute  8  Ann.  c.  14, 
a.  1 :  whether  goods  seized  by  the  sheriff  under  a  writ  of  fieri  facias  are 
prevented  by  the  operation  of  that  statute  from  being  in  custodiat  legis, 
80  far  as  regards  the  landlord's  right  of  distress  for  one  year's  rent 
then  due. 

The  statute  says  that  no  goods  shall  be  liable  to  be  taken  by  virtue  of 
any  execution  unless  the  party  at  whose  suit  the  execution  is  sued  out 
shall,  before  the  removal  of  such  goods  from  off  the  premises  by  virtue  of 
such  execution,  pay  to  the  landlord  of  the  premises  rent,  not  exceeding 
one  year. 

These  words  cannot  be  taken  literally ;  the  true  construction  is  given 
b  Riseley  v.  Ryle,  11  M.  k  W.  16, 19, 20,(a)  by  Parke,  B.  :  the  neaning 

(a)  See  Cooker  *.  MiugtoYB,  9  Q.  B.  223. 
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ifl^  that  the  sheriff  shall  not  remove  the  goods  unless  a  year's  rent  be  first 
paid.  The  seizure  is  lawful  primfi  facie :  but,  if  the  goods  be  removed 
without  payment  of  the  rent,  after  notice  that  it  is  due,  such  removal 
renders  the  whole  proceeding  unlawful  as  regards  the  landlord,  and  sub- 
jects the  sheriff  to  an  action  on  the  case  at  his  suit.  The  goods,  how- 
erer,  in  the  mean  time,  until  they  are  removed,  are  in  custodi&  legis.  A 
bill  of  sale  of  the  goods  is  not  a  removal,  as  was  established  in  the  case 
of  Smallman  v.  Pollard,  6  M.  &  G.  1001.  If,  indeed,  the  sheriff  receives 
the  proceeds  under  such  bill  of  sale,  either  from  a  stranger  ''^  vendee  r^/^i^Q 
absolutely,  or  from  the  execution  creditor  constructively,  he,  being  '- 
an  officer  of  the  Court,  will  be  compelled,  on  motion,  to  pay  over  a  year's 
rent  to  the  landlord ;  West  v.  Hedges,  Barnes,  211,  Hcnchett  v.  Samp- 
son, 2  Wils.  140  :{a)  but  such  bill  of  sale  and  receipt  will  not  amount  to 
a  removal  so  as  to  subject  him  to  an  action.  In  the  case  of  growing  crops, 
possibly  the  sheriff  may  sell,  either  for  a  sum  of  money  to  be  paid  imme- 
diately, or  for  a  larger  sum  to  be  paid  on  reaping  and  removal  of  the 
crops;  and  in  the  latter  case  he  could  not  be  called  upon  by  the  land- 
lord by  motion  to  pay  his  rent  until  the  time  came  for  removal  of  the 
crops.  The  landlord  is  no  way  injured  by  this ;  for,  if  there  had  been 
no  execution,  and  he  had  distrained  the  crops  for  his  rent  under  stat.  11 
G.  2,  c.  19,  s.  8,  he  could  not  sell  them  till  they  were  reaped,  and  must 
therefore  wait  for  his  money  till  that  time.  There  seems,  therefore,  to 
be  no  reason  why  he  should  be  held  to  be  authorized  by  the  statute  of 
Anne  to  do  that  which  at  common  law  he  could  not  do,  namely,  to 
distrain  goods  in  custodifi  legis,  but  rather  that  that  act  intended  to  give 
bim  protection  through  the  liability  of  the  sheriff,  in  lieu  of  his  right  of 
di-stress,  which  is  taken  away  by  the  seizure  under  a  fieri  facias.  This 
appears  to  be  the  reasonable  construction  of  the  statute  of  Anne  in  regard 
to  goods  of  any  kind  seized  by  the  sheriff:  and  it  is  more  strongly  so  in 
regard  to  growing  crops,  which,  although  liable  to  be  taken  in  execution 
by  the  common  law,  were  not  liable  to  be  distrained  for  rent  until  the 
statute  11  G.  2,  c.  19. 

It  is  true,  that  in  the  case  of  Smallman  v.  Pollard,  '''there  are  p4cf>on 
dicta  of  the  learned  Judges,  especially  of  Maule,  J.,  intimating  ^ 
their  opinion  that,  by  the  statute  of  Anne,  the  landlord's  right  to  distrain 
is  preserved ;  but  those  dicta  were  entirely  beside  the  point  on  which  the 
case  was  determined,  which  was  simply  that  the  declaration  against  the 
sheriff  alleged  a  removal  of  the  goods  (which  allegation  Cresswell,  J., 
considered  to  be  necessary),  and  the  fact  of  removal  was  not  established 
by  proof  of  a  bill  of  sale,  the  goods  remaining  on  the  premises.  With 
all  possible  respect  towards  the  learned  Judges  whose  dicta  are  there 
stated,  we  cannot  agree  with  them  in  opinion.  We  think  that  the  crops 
in  question,  having  been  lawfully  seized  by  the  sheriff  (for,  not  having 
been  removed  at  the  time  of  the  trespass  complained  of,  the  seizure  of 

(o)  And  160  CaWert  ».  Joliffe,  2  B.  A  Ad.  418. 

2k2 
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them  had  not  been  rendered  unlawful),  were  in  custodift  legis,  though  in 
the  hands  of  the  plaintiffs,  the  vendees  under  a  bill  of  sale  from  the 
sheriff,  and  could  not  by  law  be  distrained  for  any  rent.  We  think  that 
the  statute  of  Anne  does  not  preserve  &ny  right  in  the  landlord  so  to  dis- 
train, but  gives  him  his  remedy  against  the  sheriff  in  lieu  of  such  right : 
and  that  our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffii.(a) 

(a)  Reported  by  H.  DaTieon,  Bsq. 


,^-,  -  *Tho  QUEEN  V.  COLLINGWOOD  and  TOMKINS,  Esquires. 
^^^J  July  12. 

ruder  stats.  7  A  8  Vict  e.  101,  and  8  A  9  Vict  o.  10,  an  order  may  be  made  upon  the  potatir* 
father  for  maintenance  of  a  bastard  child  bom  of  a  married  woman,  thongb  itat  7  A  8  Viot. 
c.  101,  8.  2,  speaks  only  of  "any  single  woman."  And  the  order  is  good,  thoagh  it  deicribes 
the  woman  as  "  wife  of  G.  K.,  single  woman,"  or  "  wife  of  0.  R."  simply ;  and  thoagh  it  doei 
not  find  the  nonaccess  of  the  hnsband ;  and  thongh  it  appoints  the  paymant  to  be  made  till 
the  child  shall  attain  the  age  of  thirteen,  or  die,  "or  the  said  G.  R.  shall  again  live  and  cohabit 
with  his  said  wife,  the  sud  M.,  or  the  said  M.  shall  nMrry  again,  after  the  decease  of  her  said 
1-iisband." 

Parry,  in  last  Hilary  term,  obtained  two  rules  calling  on  Benjamin 
Collingwood  and  John  Tomkins,  Esquires,  justices  of  the  borough  of 
Abingdon,  to  show  cause  why  a  certiorari  should  not  issue,  to  remore 
into  this  Court  two  orders.     One  order  was  as  follows. 

«  At  a  petty  session,"  &c.,  for  the  borough  of  Abingdon,  on  14th 
October,  1847,  before  us,  &c.,  (the  two  defendants,  justices,  &c.) 
"  Whereas  one  Mary  Ann  Ranee,  wife  of  George  Ranee,  single  woman, 
residing  within  this  borough,  did,  on  the  7th  day  of  October,  A.  D.  1847, 
having  been  delivered  of  a  female  bastard  child  within  twelve  calendar 
months  prior  thereto,  make  application  to  Benjamin  Collingwood,  Esquire, 
mayor,  and  one  of  her  Majesty's  justices  of  the  peace  acting  for  this 
borough,  for  a  summons  to  be  reserved  upon  one  John  Huggins,  of,"  J^c, 
«<  whom  she  alleged  to  be  the  father  of  the  said  child ;  and  the  said  jus- 
tice thereupon  issued  his  summons  to  the  said  John  Huggins  to  appear,*' 
&c.  "  And  whereas,  the  said  John  Huggins  having  been  duly  served," 
&c.,  (<  and  the  said  M.  A.  Ranee  having  now  applied  to  us,  the  justices, 
in  petty  session  assembled,  for  an  order  upon  the  said  John  Huggins, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided ; 
♦fiftoi  ^°^'  ^^  being  now  *proved  to  us  that  the  said  child  was,  since  the 
"'-'  passing  of  an  act  passed,"  &c.  (7  &  8  Vict.  c.  101,  "  for  the  far- 
ther amendment  of  the  laws  relating  to  the  poor  in  England"),  « that  is 
to  say,  on  the  14th  day  of  May,  a.  d.  1847,  bom  a  bastard  of  the  body  of 
the  said  M.  A.  Ranee :  and  we,  having  heard  the  evidence  of  such  woman, 
upon  oath,  and  such  other  evidence,"  4;c.  (corroboration),  <«  do  hereby 
adjudge  the  said  J.  Huggins  to  be  the  putative  father  of  the  said  bastard 
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ehild;  and,  having  regarded  all  the  circumstances  of  this  case,  we  do  now 
hereby  order  that  the  said  J.  Huggins  do  pay  unto  the  said  M.  A.  Ranee, 
the  mother  of  the  said  bastard  child,  so  long  as  she  shall  live  and  shall  be  of 
Bound  mind  and  shall  not  be  in  any  gaol  or  prison,  or  under  sentence  of 
transportation,  or  to  the  person  who  may  be  appointed  to  have  the  ens- . 
tody  of  such  bastard  child  under  the  provisions  of  the  said  statute,  the 
sum  of  l8.  6d*  per  week,  from  the  14th  day  of  October  instant  until  the 
Baid  child  shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the  said 
George  Ranee  shall  again  live  and  cohabit  with  his  said  wife,  the  said  M. 
A.  Ranee,  or  the  said  M.  A.  Ranee  shall  marry  again  after  the  decease 
of  her  said  husband,  the  said  G.  Ranee :  and  we  do  hereby  further  order 
the  said  J.  Huggins  to  pay  to  the  said  M.  A.  Ranee  the  sum  of  11«." 
(costs).     (Signed  and  sealed  by  the  two  justices.) 

The  other  order  was  of  the  same  date,  upon  the  Bame  party,  for  the 
maintenance  of  a  male  child,  born  21st  May,  1845,  omitting,  in  the  recital 
of  the  application,  the  statement  that  the  birth  was  within  twelve 
calendar  months  of  such  application,  and  inserting  an  allegation  that  J. 
Huggins  had,  within  twelve  calendar  '^'months  after  the  birth,  paid  r^nno 
money  for  the  maintenance.  In  this  order,  Mary  Ann  Ranee  was  ^ 
described  as  <<wife  of  George  Ranee;"  but  the  words  << single  woman" 
were  struck  out.     In  other  respects  the  two  orders  corresponded. 

There  were  affidavits  as  to  the  facts :  but  these  were  not  insisted  upon 
by  (he  counsel  on  either  side. 

In  last  Easter  term,(a) 

Qodson^  for  the  justices,  and  Carringtan,  for  Mary  Ann  Ranee,  showed 
cause.  The  objection  is  that  stat.  7  &  8  Vict.  c.  101,  upon  which  stat. 
8  &  9  Vict.  c.  10,  is  founded,  speaks,  in  sect.  2,  only  of  <<any  single 
woman  who  may  be  with  child,  or  who  may  be  delivered  of  a  bastard 
child,"  whereas  here  the  orders  described  the  woman  as  <<the  wife  of 
George  Ranee."  The  statute,  in  this  respect,  only  re-enacts  stat.  6  G. 
2,  c.  81,  s.  1,  which  also  is,  in  its  terms,  restricted  to  "any  single 
woman  :"  and  in  Rex  v.  Luife,  8  East,  193,  it  was  decided  that  the  statute 
last  mentioned  was  applicable  to  the  case  of  a  married  woman  having  a 
bastard,  as  well  as  stat.  18  Eliz.  c.  3,  where  the  words  are  <<  bastards 
begotten  and  born  out  of  lawful  matrimony."  Stat.  85  G.  3,,  c.  101,  s. 
6,  enacts  "that  every  unmarried  woman  with  child  shall  be  deemed  and 
taken  to  be  a  person  actually  chargeable :"  and,  in  Rex  v.  Tibbenham,  9 
East,  388,  this  was  held  to  apply  to  married  women.  Stat.  49  G.  3,  c. 
68,  s.  2,  also  uses  the  words  "if  any  single  woman  shall  declare  herself 
to  be  with  child,"  in  an  enactment  evidently  meant  to  carry  out  stat.  35 
G.  3,  c.  101,  s.  6,  *Rex  v.  Flintan,  1  B.  &  Ad.  227,  shows  that  j-^gg^ 
so  far  as  regards  the  husband's  liability  for  not  maintaining  his  ^ 
wife,  under  stat.  5  G.  4,  c.  83,  s.  3,  the  adultery  of  the  wife  places  her 
in  the  position  of  a  single  woman.     The  words  "  single  and  unmarried,** 

(•)  May  Ith,  1848.    Before  Lord  DrnmAS,  0.  J.,  Pattmov,  WiobtxaVi  Md  Bbue,  Je. 
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in  a  pauper's  examination,  do  not  mean  <<  never  married ;"  Regina  v. 
Wymondham,  2  Q.  B.  541,  545.  [Wightman,  J.  What  is  to  happen 
if  the  husband  come  back  to  live  with  the  wife  ?]  He  would  probably 
not  be  bound  to  maintain  the  child :  it  would  not  be  like  the  case,  under 
Stat.  4  &  5  W.  4,  c.  76,  s.  57,  of  a  man  marrying  a  woman  who  already 
has  a  child.  Then,  the  form  No.  8  of  the  schedule  to  stat.  8  &  9  Viet, 
c.  10,  has  been  substantially  followed.  It  is  true  that  the  form  contains 
the  words  «< single  woman,"  whereas  these  words  are  struck  out  in  one 
of  the  present  orders,  and  each  has  the  words  <<  wife  of  George  Ranee : 
but,  by  sect.  1,  it  is  enough  if  the  order  be,  <<  to  the  like  tenor  or  effect 
with  the  form :  and,  as  has  been  shown,  the  law  considers  a  married 
woman,  under  these  circumstances,  to  be  in  the  situation  of  a  single 

woman.    Again,  the  form  No.  8  has  the  words  <<or  the  said shall 

marry.*'  Those  are* altered  in  the  order;  and  the  language  is  made 
applicable  to  the  case.  The  words  which  are  inserted  in  the  order,  as  to 
the  husband  again  living  and  cohabiting  with  his  wife,  may  be  inopera- 
tive ;  but  then  the  former  part  may  stand  alone,  and  therefore  may  be 
separated  from  the  inoperative  part,  as  was  suggested  by  Coleridge,  J., 
in  Regina  v.  Stoke  Bliss,  6  Q.  B.  158,  162 :  though  in  a  conviction  it 
would  be  otherwise ;  Rex  v.  Patchett,  5  East,  889.  In  Rex  v.  Luffe,  8 
^f^ai-n  East,  193,  the  order  found  that  *the  husband  was  beyond  the 
-*  seas,  and  that  the  wife  had  no  access  to  him  for  the  time  material 
to  the  question  of  legitimacy ;  and  there  is  no  such  finding  here :  but  such 
matter  is  not  essential ;  it  is  merely  evidence  of  the  bastardy,  which  is 
here  positively  found  by  the  order.  The  Court,  against  such  an  order, 
will  not  presume  access,  any  more  than  they  could  presume  that  tbe  hus- 
band was  not  at  the  place  to  which  the  wife  was  removed,  in  St.  Michael 
in  Bath  t;.  Nunny,  1  Str.  544,  or  Rex  v.  Lronacton,  Bur.  S.  C.  158.(a)  In 
Rex  t;.  Tibbenham,  9  East,  888,  the  order  did  not  set  out  the  special  cir- 
cumstances. 

Parry y  contra.  The  argument  on  the  other  side  rests  entirely  on  deci- 
sions upon  the  statutes  antecedent  to  stat.  7  &  8  Vict.  c.  101.  But  the 
first  section  of  that  statute  puts  an  end  to  all  powers  for  making  and 
obtaining  orders  in  bastardy  except  as  thereinafter  provided :  and  then 
sect.  2  expressly  confines  the  future  powers  to  the  case  of  a  <<  single 
woman."  And,  accordingly,  those  words  appear  throughout  the  forms 
in  the  schedule  of  stat.  8  &  9  Vict.  c.  10.  It  is  observable  that  Rex  v. 
Luffe,  8  East,  193,  was  decided  rather  on  stat.  18  Eliz.  c.  3,  which  does 
not  contain  the  restriction,  than  on  stat.  6  G.  2,  31,  which  does.  Rex 
V.  Tibbenham  was  decided  on  sect.  6  of  stat.  35  G.  3,  c.  101,  where  the 
enactment  is  enlarged  by  the  words  «any  child,  which  by  the  laws  of 
this  kingdom  shall  be  a  bastard."  Sect.  5  of  stat.  7  &  8  Vict.  c.  101, 
«ARf^l  ^^^^'^'y  contemplates  the  *possibility  of  the  mother  marrying. 
^  [WiGHTMAN,  J.   Who  is  to  keep  the  child  if  the  husband  return?] 

(a)  Sm  IUz  ff.  High«r  Walton,  Bur.  8.  C.  162 ;  Rex  «.  Stockton,  5  B.  A  Ad.  Hfi. 


12  ADOLPHUS  &  ELLIS.   N.  S.  686 

That  seems  to  be  a  casus  omissus,  unless  it  should  be  held  that  the 
renewed  cohabitation  is  a  condonation  by  the  husband.  It  seems  to  have 
been  the  policy  of  the  legislature  in  the  late  acts  to  prevent  the  filiation 
of  bastards  born  of  married  women,  and  to  exclude  inquiry  into  ques- 
tions of  non-access.  [Patteson,  J.  Stat.  50  G.  8,  c.  51,  s.  2,(a)  pro- 
rided  for  committing  to  the  house  of  correction  a  « woman"  who  shall 
have  a  bastard  child.]  As  to  the  forms  here  4ised,  besides  the  addition 
to  the  words  «  single  woman,"  in  one  case,  and  the  omission  of  them  in 
the  other,  the  order  imposes  a  payment  in  terms  not  warranted  by  the 
statute ;  and  the  latter  part  cannot  be  rejected,  since  that  would  give  an 
extension  which  the  justices  clearly  did  not  contemplate. 

Cur,  adv.  vulU 

Lord  Denman,  C.  J.,  now  deliyered  the  judgment  of  the  Court. 

The  single  question  is  whether  a  married  womauy  becoming  the  mother 
of  an  illegitimate  child,  is  within  the  act  of  7  &  8  Vict.  c.  101,  which 
authorizes  the  justices  to  make  an  order  of  bastardy.  The  language  of 
the  statute  applies  in  terms  only  to  single  women :  so  did  the  language 
of  Stat.  6  G.  2,  c.  31 ;  yet  Lord  Ellenborough  and  the  whole  Court,  in 
Bex  V.  Luffe,  held  that  an  order  might  be  made  on  the  putative  father 
of  the  bastard  child  of  a  married  woman,  who  was  to  be  considered  sin- 
gle under  the  existing  circumstances  and  for  that  purpose.  The  act  last 
named  is  repealed,  '^'indeed,  by  that  now  in  force  ;(6)  but  the  p^/in^ 
authority  and  the  reason  of  the  decision  remains  unimpaired ;  and  ^ 
the  law,  differently  interpreted,  would  fail  to  reach  a  very  large  propor- 
tion of  illegitimate  children.  We  therefore  think  that  we  must  hold  this 
order  good.  Rules  discharged. 

(a)  Repealed,  aa  to  this  proTiiion,  by  stot  4  A  5  W.  4,  o.  76,  b.  69. 
(6)  Stat  7  4  8  Viet  e.  101,  ■.  1. 


In  the  Matter  of  CLIPPERTON,  Gent.,  One,  &c.    July  12. 

The  claiue  of  atat  0  A  10  Viet  e.  05,  s.  01,  whioh  limita  the  sum  to  be  had  or  recovered  by  an 
attorney  for  appearing  and  acting  in  the  County  court,  applies  to  costs  reooyerable  by  the 
attorney  from  his  client,  as  well  as  to  costs  taxed  between  party  and  party : 

And  to  ereiything  done  by  an  attorney  in  regard  to  a  suit  in  that  Courts  whether  before,  tJL,  or 
after  the  hearing. 

Colts  abore  the  limited  amount  are  not  reooverable  against  the  client,  though  the  attorney  and 
he  are  parties  to  a  prospectire  general  agreement  for  allowance  of  such  costs  on  proceedingi 
to  be  hitd  in  the  County  court  by  the  persons  entering  into  such  compact 

A  SUMMONS  was  taken  out  on  the  part  of  John  Clipperton,  attorney- 
at-law,  calling  upon  Robert  Green  to  show  cause  why  the  Master  should 
not  review  his  taxation  of  Mr.  Clipperton's  bill  deliyered  to  Green. 
Parke,  B.,  who  heard  the  parties  on  summons,  referred  the  case  to  this 
Court. 

It  appeared  on  affidavit  that  the  action  was  commenced  in  the 
Westminster  County  court,  to  recover  IZh  16«.  for  goods  sold,  &c. 
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The  plaintiff  Green  had  conaulted  Mr.  Clipperton  profeasionally  as  to 
the  expediency  of  bringing  the  action ;  and  Clipperton  had  by  his  direc* 
tion,  taken  out  a  Bummona  in  the  Connty  court,  and  made  preparations 
for  the  hearing,  which  was  attended  by  Clipperton's  agent  (December 
10th,  1817),  Green  also  being  present.  Green  failed  to  prove  his  case, 
and  obtained  an  adjournment  for  further  hearing ;  but  in  the  mean  time 
it  was  agreed,  in  a  discussion  between  the  agent.  Green,  and  the  defend- 
ant's attorney,  that  the  defendant  should  pay  10/.  10s.  in  satisfaction  of 
*(iRRl  the  plaintiff 's  claim  and  costs.  The  defendant  had  *at  first  offered 
•^  8Z.,  but  Green  had  refused  it,  stating  as  a  reason  that  his  law  ex- 
penses were  heavy,  and  would  have  to  come  out  of  the  amount  offered. 
The  defendant's  attorney  gave  a  check  for  the  lOZ.  10s.,  which  was 
handed  lo  Clipperton ;  and  he  afterwards  delivered  his  bill  of  costs  to 
Green,  and  tendered  to  him  8^  4s.  4d.  as  the  balance  after  payment  of 
the  bill ;  giving  credit  to  Ghreen  for  11.  already  received  in  cash. 

The  charges  in  the  bill  were,  first,  for  attendances,  letters,  and  confer- 
ences relative  to  the  action,  and  before  its  commencement : 
In  the  whole        -  -  -  .  -  -  £0  16  10 

<<  Praecipe  and  copy  for  plaint.     Attending  for  summons  to 

be  heard«10th  December,  and  paid  for  summons  -      10    6" 

(Then  followed  items,    opposite   to   which    xiothing   was 

charged.) 
<<  Fees  for  attending  Gourt(a)         -  -  -  -    0  15    0 

Per  centage  -  -  -  -  -  -0  13    4 


£3    5    8" 


Mr.  Clipperton  made  affidavit  that  he  was  solicitor  to  <<  The  London 
Association  for  the  Protection  of  Trade,"  of  which  Green  was  a  member; 
that,  by  a  resolution  of  these  parties,  a  rate  of  solicitors'  charges  was 
allowed  for  proceedings  in  the  County  courts  to  recover  debts  due  to  the 
members  of  the  association,  « in  addition  to  the  costs,  if  any,  allowed  by 
the  Court;"  that  Clipperton,  before  taking  out  the  summons,  called 
Green's  attention  distinctly  to  this  resolution,  and  he  made  no  objection. 
The  extra  charges  allowed  by  the  association  were  in  proportion  respect- 
*fii^Ql  ^^^^y  ^  ^^®  sums  claimed  *in  the  actions ;  and  13«.  4d.  was  the 
-*  charge  set  opposite  to  the  sum  132.  6s.  8(2.  in  the  above  resolution, 
the  next  higher  sum  named  being  16Z.  18s.  4td. 

The  Master,  on  taxation,  disallowed  all  the  items  except  that  of  1/.  0$, 
6d.  for  prsecipe,  summons,  &c.,  and  15s.  for  attending  Court,  considering 
the  rest  not  admissible  under  stat.  9  &  10  Vict.  c.  95,  s.  91. 

In  last  Easter  term,(i) 

Petersdorff  showed  cause.     The  items  are  properly  disallowed.     It  is 

(a)  The  hearing  fees  were  stated  to  hare  been  paid  by  the  plaintiff  Oreen. 
(6)  May  11th.    Before  Lord  DsmfAir,  0.  J.,  Parbsov  and  WitfRT«A.c,  Js. 
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contended,  on  the  other  side,  that  stat.  9  &  10  Vict.  c.  95,  s.  91,(a)  ap* 
plies  only  to  costs  as  between  party  and  party.    The  words  are :  <«  That 
no  person  shall  be  entitled  to  appear  for  any  other  party  to  any  pro- 
ceeding in  any  of  the  said  Courts  unless  he  be  an  attorney  of  one  of 
Her  Majesty's  superior  Courts  of  record,  or  a  barrister  at  law  instructed," 
ke, :  «  and  no  person,  not  being  an  attorney  admitted  to  one  of  Her 
Majesty's  Superior  Courts  of  record,  shall  be  entitled  to  have  or  recover 
any  sum  of  money  for  appearing  or  acting  on  behalf  of  any  other  per- 
son in  the  said  Court ;  and  no  attorney  shall  be  entitled  to  have  or  reco- 
ver therefore  any  sum  of  money,  unless  the  debt  or  damage  claimed  shall 
be  more  than  40«.,  or  to  have  or  recover  more  than  10«.  for  his  fees  and 
costs,  unless  the  debt  or  damage  claimed  shall  be  more  than  52.,  or  more 
than  158.  in  any  case  within  the  summary  jurisdiction  given  by  this  act." 
Where  a  statute  of  this  kind  applies  merely  as  between  adverse  parties, 
the  proper  words  are  that  no  person  shall  recover  or  '''pay  more,  r^c/iq/x 
&c. ;  which  is  not  the  expression  here.     It  is  also  suggested,  on  ^ 
the  other  side,  that  the  15«.  mentioned  in  this  clause  must  be  allowed 
merely  for  the  attendance  in  Court,  and  cannot  be  meant  to  cover  the 
cost^  of  preliminary  proceedings :  but  the  words  of  the  act  are  precise, 
and  do  not  admit  of  the  limitation.     Then  it  is  argued  that^  whatever 
be  the  construction  of  the  act,  parties  may  bind  themselves  by  special 
contract  to  a  higher  rate  of  recompense.     But,  where  a  statute  limits 
the  costs  payable  in  a  Court,  a  private  agreement  to  give  more  than  the 
law  allows  ought  not  to  be  enforced. 

Creaty^  contri.  First,  the  limitation  to  15«.  by  s.  91,  has  regard  only 
to  what  is  done  at  the  hearing.  The  provision  as  to  the  amount  which 
an  attorney  may  «  have  or  recover"  is  connected  with  « therefore ;"  and 
that  relates  to  the  <<  appearing  or  acting  on  behalf  of  any  other  person  in 
the  said  Court."  <(  Appearing"  is  not  used  in  the  technical  sense  of 
appearing  in  the  cause,  but  means  presenting  himself  at  the  trial  to  pre- 
vent the  plaintiff  being  nonsuited  or  the  cause  taken  as  undefended.  Both 
that  and  the  (<  acting"  are  services  rendered  when  the  cause  comes  on ; 
the  previous  advice,  preparation  of  evidence,  and  other  preliminary  assist- 
ances, are  distinct  in  their  nature,  and  the  subject  of  different  remune- 
ration. They  are  probably  contemplated  in  sect.  88,  which  enacts,  <(that 
all  the  costs  of  any  action  or  proceeding  in  the  Court,  not  herein  other- 
wise provided  for,"  shall  be  paid  by  or  apportioned  between  the  parties 
as  the  Judge  shall  think  fit,  and  in  default  of  special  direction  shall 
abide  the  event  of  the  action.  Sect.  91  makes  no  reference,  in  its 
^limitation,  to  costs  of  this  kind.  But,  further,  the  restriction,  if  p^/»Q^ 
applicable  in  the  general  sense  contended  for,  as  between  party  ^ 
and  party,  was  not  meant  to  prevail  between  attorney  and  client.  [Pat- 
TBSON,  J.  The  words  of  sect.  91  are  that  «  no  attorney  shall  be  entitled 
to  have  or  recover  therefore,"  &c.   An  attorney  does  not  recover  against 

(a)  Sm  itat.  13  And  U  VioL  o.  61,  0.  6. 
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the  adyerse  party  on  taxation  of  costs :  the  client  recovers  in  respect  of 
his  having  employed  the  attorney.]  It  may  have  been  meant  that  the 
client  should  not  so  recover  against  the  opposite  party.  Sect.  91,  after 
the  words  cited  on  the  other  side,  goes  on  to  enact  that  « in  no  case  shall 
any  fee  exceeding  1/.  3«.  6(2.  be  allowed  for  employing  a  barrister  as 
counsel  in  the  cause ;  and  the  expense  of  employing  a  barrister  or  an 
attorney,  either  by  plaintiff  or  defendant,  shall  not  be  allowed  on  taxa- 
tion of  costs  in  the  case  of  a  plaintiff  where  less  than  5L  is  recovered, 
or  in  the  case  of  a  defendant  where  less  than  5Z.  is  claimed,  or  in  any 
case  unless  by  order  of  the  Judge."  That  is  an  enactment,  and  a  rea- 
sonable one,  as  between  party  and  party,  and  as  to  the  employment  of 
an  advocate :  but  it  is  not  reasonable,  nor  do  the  objects  of  the  statute 
require,  that  the  remuneration  of  an  attorney  for  necessary  services 
should  depend  upon  the  opinion  which  the  Judge  may  form  of  his  claim 
upon  the  client  or  the  client's  motive  for  employing  him.  A  respectable 
practitioner  could  not  be  expected  to  undertake  the  labour  and  attend- 
ance before  and  upon  trial  for  the  recompense  of  fifteen  shillings,  de- 
pendent on  the  opinion  of  the  Judge.  [Pattbson,  J.  In  the  last  clause 
the  legislature  uses  the  proper  term,  "shall"  "be  allowed"  for  employ- 
ing, &c. :  why  was  not  similar  language  used  before  as  to  the  attorney?] 
*M91  The  only  cases  analogous  to  this  have  arisen  *on  writs  of  trial. 
J  In  a  case  In  re  Smith,  18  M.  &  W.  477,  the  Court  of  Exchequer 
held  that  the  Master  was  not  precluded  by  the  Directions  to  the  Taxing 
Officers  (a)  from  allowing,  against  a  client,  his  attorney's  costs  of  employ- 
ing counsel,  if  it  appeared  distinctly  that  the  attorney  had  warned  the 
client  of  the  additional  expense  which  would  be  incurred :  though,  if 
such  warning  were  not  expressly  given,  the  allowance  would  not  be  sanc- 
tioned. Here  the  client  not  only  has  warning,  but  is  party  to  a  compact 
for  allowing  the  fees  in  question :  and  there  is  no  reason  for  debarring 
the  public  from  entering  into  such  special  contracts.     Our,  adv.  tndt. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  to  review  the  Master's  taxation  of  a  bill  of 
costs  against  his  own  client  for  business  done  in  the  county  Court  by  an 
attorney.  The  Master  had  allowed  only  fifteen  shillings  according  to 
the  provisions  of  the  statute  9  &;  10  Vict.  c.  95,  s.  91. 

Two  objections  were  made.  First,  that  the  clause  does  not  apply  to 
a  bill  between  attorney  and  client,  but  only  between  party  and  party. 
Secondly,  that  it  does  not  apply  to  any  business  preliminary  to  the 
hearing  of  the  cause,  although  with  a  view  to  the  suit  in  the  County 
court. 

The  words  of  the  section  are  very  clear,  that  "  no  attorney  shall  be 

entitled  to  have  or  recover  therefore"  (that  is  for  "  appearing  or  acting  on 

*ftQ^l  '^^'^^^^  ®^  *°y  other  person"  in  the  County  court)  more  than  the 

-"  sums  there  ^specified,  which  have  been  alk  wed  by  the  Master. 

(a)  Trin.  T.  7  Viet  6  Q.  B.  452. 
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We  are  of  opinion  that  the  Legislature  did  not  intend  to  make  any 
distinction  between  an  attorney's  right  to  recoyer  from  the  opposite  party 
and  from  his  own  client.  We  think  that  the  costs  intended  to  be  allowed 
between  party  and  party  in  regard  to  the  attorneys  are  all  such  costs  as 
such  attorneys  are  entitled  to  receive  from  their  clients :  and  that  the 
latter  part  of  the  section,  which  requires  the  order  of  a  Judge  for  the 
allowance  of  such  costs  as  between  party  and  party,  was  meant  as  a  far- 
ther check  against  the  unnecessary  employment  of  attorneys,  but  does 
not  limit  and  control  the  preceding  part  of  the  clause. 

We  are  further  of  opinion  that  the  words  <<  acting  on  behalf  of  any 
other  person"  in  the  County  court  include  everything  that  is  done  by 
the  attorney  in  regard  to  a  suit  in  that  Court,  whether  before,  or  at,  or 
after,  the  hearing.  The  88th  section  was  referred  to ;  but  it  throws  no 
further  light  on  the  subject. 

The  rule  must  be  discharged.  Bule  di8charged.(a) 

(a)  See  the  oezt  oaee. 


♦The  following  case  may  properly  be  added  here.         r*Ao  i 

In  the  Matter  of  JOHN  TOBY,  the  Younger,  Gent.,  One,  &c. 

IMay  81,  1850.] 

The  enectment  of  atat  9  4  10  Viet.  o.  9&,  f.  01,  that  an  attorney  shaU  not  hare  or  recoyer  more 
than  15«.  for  appearing  or  acting  in  the  County  court,  is  confined  to  charges  for  busineaa  done 
in  court,  and  does  not  prerent  the  attorney  from  reeorering  beyond  that  amount  for  serricei 
oat  of  Coort  in  advtaing  or  getting  up  the  oaie  in  which  he  appeared  and  acted. 

Atherton,  in  Michaelmas  term,  1849,  obtained  a  rule  calling  upon 
Clifford  Shirreff  to  show  cause  why  an  order  of  Wiohtman,  J.,  dated  June 
5th,  1849,  should  not  be  rescinded,  and  all  proceedings  thereon  set  aside, 
or  why  the  Master  should  not  be  at  liberty  to  review  his  taxation  of  costs 
after  mentioned,  and  why,  in  either  case,  the  said  C.  Shirreff  should  not 
refund  the  moneys  levied  by  him,  or  so  much  as  the  Master  should  find 
to  have  been  overpaid.     The  material  facts  were  as  follows. 

Shirreff,  in  December,  1847,  employed  John  Toby  as  his  attorney  to 
commence  and  carry  on  for  him  an  action  in  the  county  court  of  Devon* 
Mr.  Toby  accepted  the  retainer,  commenced  and  carried  on  the  action, 
and  obtained  judgment  for  61.  damages,  and  for  costs,  which  damages  and 
costs  the  defendant  paid.  Toby,  on  July  8th,  1848,  delivered  to  Shirreff 
his  bill  of  costs,  charges,  and  disbursements  in  and  about  the  action, 
amounting  to  222.  58.  lid. ;  he  gave  credit  at  the  foot  of  the  bill  for  111. 
8#.  7(2.,  being  the  damages  and  costs  received  by  Toby  from  the  defend- 
ant, and  Court  fees  returned;  and  he  claimed  a  balance  of  102.  17«.  4d. 

Shirreff  objected,  but,  on  pressure,  paid  the  balance  (November  4th, 

2L 
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1848),  not  knowing  then  that  he  had  any  remedy.  Aftenrarda,  Shirreff 
♦f^Q^l  ^^^^^^^  ^  summons  (dated  ^May  22d,  1849)  to  show  cause  before 
^  a  Judge  why  the  bill  should  not  be  referred  to  a  Master  for  taxa- 
tion. The  application  was  opposed  on  account  of  the  length  of  time 
since  the  bill  had  been  delirered  and  paid ;  and,  the  applicant  being 
called  upon  by  the  Judge  to  show  some  special  ground  for  the  motion, 
and  failing,  in  his  Lordship's  opinion,  to  do  so,  die  sunmions,  on  an  ad- 
journed hearing  before  Wiqhtman,  J.,  was  about  to  be  dismissed,  when 
the  attorney  supporting  the  summons  produced  a  report  of  the  case  Se 
Clipperton,  ant^,  p.  687.  The  learned  Judge^  considering  himself  boimd 
by  that  authority ,(a)  made  an  order  (June  5th,  1849)  for  taxation.  It 
being,  however,  understood  that  the  point  raised  in  the  above  case  was 
again  under  consideration  in  the  Court  of  Common  Pleas,(6)  a  suspension 
of  the  order  for  a  limited  time  was  obtained  on  further  summons ;  but 
the  time  expired  before  any  judgment  was  given  in  the  Common  Pleas; 
and  the  taxation  proceeded.  The  Master  reduced  the  bill  on  the  princi- 
ple adopted  in  the  case  Re  Clipperton,  and  left  a  balance  to  be  refund^ 
by  Toby  to  Shirreff  (costs  of  taxation  being  included)  of  19Z.  ISs.  6d. ; 
for  which  sum  Shirreff  took  out  exeeution  and  levied. 

Seotlandy  in  Easter  term  (May  7th),  1850,  showed  cause.(c)  The 
meaning  of  stat  9  &  10  Vict.  c.  95,  s.  91,  is  that  the  maximum  to  be 
allowed  for  appearing  and  acting  in  the  Court  shall  be  15«.,  whether  the 
*AQB1  ^^^^^^^  ^^^®  ^^  before,  at,  or  after  the  hearing.  "^The  Court  of 
-'  Common  Pleas  has  now  decided  otherwise  in  the  case  In  re  Keigh- 
ley  :(d)  but  the  construction  in  this  Court  is  more  conformable  to  the 
words  of  the  statute.  Sect,  91  speaks,  in  the  earlier  clauses,  of  appear- 
ing <<for*'  any  other  «<  party  to  any  proceeding,"  and  arguing  <<  as  coun- 
sel"  « in  any  proceeding :"  in  the  clause  on  which  the  present  question 
turns,  that  form  of  expression  is  dropped,  and  the  words  are  <<  appearing 
or  acting  on  behalf  of  any  other  person  in  the  said  Court."  That  extends 
to  all  that  is  done.  [Wiqhtman,  J.  Yet  the  preliminary  work  may  be 
\o  ascertain  whether  the  action  should  be  brought  in  the  County  court  at 
ill ;  a  very  serious  question.  Lord  Campbell,  C.  J.  It  may  be  of  the 
last  importance  to  the  client.  The  Master  here  says  that  he  considered 
15«.  the  maximum  allowed  for  everything.]  To  refer  this  matter  back 
may  cost  more  than  the  difference  between  taxation  on  the  one  or  on  the 
other  of  the  two  principles. 

Aiherton^  control,  contended  that  the  Court  might  well  rescind  the 
order  for  taxation,  since  it  perhaps  would  not  have  been  made  if  the 
decision  in  the  Common  Pleas  had  been  sooner  known.    He  relied  upon 

(a)  An  affidavit  in  answer  to  the  present  mle  stated  that  the  learned  Judge  had  regard  alw  tf 
the  merits. 

(6)  In  re  Keighley,  post,  p.  696,  note  (cO»  *nd  P*  ^Vt* 

(e)  Before  Lord  Campbrll,  C.  J.,  Pattxson  and  Wiobtmait,  Js. 

{d)  Uil.  T.  (February  25th),  1850.  S  Com.  B.  (not  yet  published) ;  a  C.  19  Imw  J,  9.  8.O0B. 
Pleas,  166. 
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In  re  Keighley,  and  admitted  that  the  whole  question  was  whether  the 
Court  would  adopt  the  decision  in  that  case  or  adhere  to  Re  Clipperton. 

Our.  adv.  vuU. 

Lord  Campbbll,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

*Thi8  was  an  application  to  rescind  an  order  for  the  taxation  r^r^qw 
of  the  bill  of  costs  of  Mr.  Toby,  an  attorney,  for  business  done  ^ 
in  a  suit  in  the  County  court,  or  why  the  Master  should  not  review  his 
taxation,  and  the  client  repay  what  had  been  refunded  to  him  under  the 
Master's  allocatur.  The  question  was  as  to  the  amount  of  costs  to  which 
an  attorney  was  entitled  in  respect  of  a  suit  in  the  County  court. 

Il  appeared  that  Mr.  Toby,  an  attorney  of  this  Court,  had.  been  re- 
tained by  a  Mr.  Shirreff  to  conduct  a  suit  for  him  in  one  of  the  County 
courts  established  under  stat.  9  &;  10  Vict.  c.  95 ;  and  that,  in  the  result, 
Mr.  Shirreff  recovered  the  sum  of  112.  8«.  7(2.  for  debt  and  costs  in  the 
action,  which  sum  was  paid  by  the  defendant  to  Mr.  Toby,  the  plain- 
tiff's attorney.  Mr.  Toby  sent  in  a  bill  of  costs  to  his  client,  in  which, 
after  giving  him  credit  for  the  HI.  8«.  Td.,  the  debt  and  costs  received 
from  the  defendant,  there  remained  a  sum  of  lOZ.  ITa.  4td.  due  to  Mr. 
Toby,  which  the  client  paid  to  him  under  the  apprehension,  as  he  says, 
of  being  sued  for  the  amount. 

Upon  the  application  to  tax,  and  before  the  Master,  the  client,  Mr. 
Shirreff,  relied  upon  the  decision  in  this  Court,  Ex  parte  Clipper  ton.  In 
re  GTeen,(a)  reported  in  the  12th  volume  of  the  Jurist,  1044,  in  which  it 
was  held  that,  under  the  91st  section  of  the  County  Courts  Act,  the 
attorney  was  restrained  from  recovering  more  than  15«.  for  his  services 
in  a  suit  in  those  Courts.  A  similar  question  has  subsequently  arisen  in 
a  case  in  the  Court  of  Common  Pleas,  Ex  parte  Keighley,  8  Com.  B.  S. 
G.  19  Law  J.  N.  S.  Com.  Pleas,  166,  reported  in  the  Law  Times  of  the 
2d  of  March  last.  Vol.  14,  p.  488 ;  '''and,  after  consideration,  that  r^oM 
Court  has  come  to  the  conclusion  that  the  restraining  clause  ap-  ^ 
nlies  only  to  the  appearing  and  acting  of  the  attorney  in  caurty  and  not 
«>  his  services  out  of  court  in  advising  or  getting  up  the  case. 

The  91st  section  is  not  very  clearly  worded ;  and  the  object  of  the  ael 
was  to  enable  parties  to  carry  on  suits  for  amounts  not  exceeding  20{. 
at  a  comparatively  small  expense :  but,  as  the  words  of  that  section  are 
certainly  capable  of  the  construction  put  upon  them  by  the  Court  of 
Common  Pleas,  and  hardship  may  in  some  cases  arise  from  the  narrower 
construction  adopted  by  this  Court  in  the  case  Be  Clipperton,  ant^,  p. 
687,  we  feel  disposed,  upon  consideration,  to  adopt  the  same  view;  more 
especially  as  it  is  most  important  that  the  practice  should  be  uniform ; 
and  we  therefore  think  that  the  rule  should  be  absolute,  not  for  rescind- 
ing the  order  to  tax,  but  for  a  review  of  the  taxation,  and  repayment  to 
Mr.  Toby  of  any  sum  he  may  have  been  obliged  to  repay  to  Mr.  Shirreff 

(a)  Be  Clipperton,  viii,  p.  W. 
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beyond  wb«t,  upon  a  review  of  the  taxation,  the  Master  finds  ought  to 
hare  been  repaid.  Bule  absolute  for  review  of  tazation.(a) 

(a)  8m  lUt  13  A  14  Yiot.  e.  61,  g.  6. 
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If  a  deed  between  two  parties  purports  to  be  under  the  bands  and  seals  of  both,  and  the  attesta^ 
tion  witncssess  "  the  signing  and  sealing"  by  both,  and  the  deed  is  in  the  hands  of  one  party, 
and  is  admitted  by  the  other  to  hare  been  **  signed,  sealed,  and  executed,"  as  it  purports  to  be, 
this,  in  an  action  of  assumpsit  by  the  former  party  against  the  latter,  for  non-performance  of  s 
oontract  contained  in  the  deed,  is  eyidenee  from  which  it  may  be  presumed  that  the  deed  has 
been  deliyered ;  and  the  action  in  this  form  must  fail,  unless  it  can  be  shown  that  there  has 
also  been  a  distinct  parol  contract  which,  either  by  referring  to  and  incorporating  the  terms  of 
the  deed,  or  by  express  language,  comprises  the  agreement  set  forth  in  the  declar&tioD. 

80  held  by  the  Court,  on  a  special  case  reserring  power  to  them  to  draw  all  inferences  of  fact  thst 
a  Jury  would  be  JustiiQed  in  drawing. 

On  the  trial  of  this  case  before  Lord  Denman,  G.  J.,  at  the  Middle- 
sex sittings  after  Hilary  term,  1846,  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  this  Court  on  a  case  which,  so  far  as  regards 
the  points  decided,  was  substantially  as  follows. 

The  declaration  (a)  stated  that  the  plaintiff  had  invented  certain  im- 
provements in  and  connected  with  steam  engines ;  and  had  obtained 
patents  for  his  inventions  from  King  William  lY.,  and  from  the  President 
of  the  United  States  of  America :  that  a  Company  using  the  description  of 
The  British  and  American  Steam  Navigation  Company  had  contracted  for 
the  building  of  a  new  steam  ship,  and  also  for  the  construction  and  fixing 
of  a  pair  of  steam  engines  on  board  it :  and  thereupon,  by  an  agreement 
between  plaintiff  and  defendants,  it  was  agreed  that  it  should  be  lawful 
for  the  said  Company,  whoever  might  be  the  persons  for  the  time  being 
constituting  the  same,  thenceforth,  during  the  terms  for  which  the  said 
letters  patent  or  any  of  them  were  respectively  granted,  to  make,  con- 
struct, or  manufacture,  or  use  (subject  to  certain  qualifications,  &c.,  then 

*7001  ^S^^^^  ^^)'  ^^^  ^^^^  P^^'*  ^^  steam  engines  on  '''board  the  said 
-'  steam  ship  upon  the  principle  of  the  inventions  secured  by  the 
said  letters  patent,  or  any  of  them,  with  all  improvements  therein  spe- 
cified ;  and  also,  thenceforth,  during  the  said  terms,  to  make,  &c.,  and 
use  (subject  as  aforesaid)  on  board  of  any  other  vessel  thereafter  to  be 
purchased  or  built  by  the  said  Company,  any  steam  engine  or  engines 
upon  the  principles  of  the  said  inventions  or  any  of  them,  with  all  or  any 
of  the  said  improvements.  And,  in  consideration  of  the  premises, 
defendants  then  agreed  with  the  plaintiff  to  pay  him  20002.  by  certain 
instalments  (which  were  stated) :  and  also  that  they  would  pay  him  at 
the  rate  of  51,  per  horse  power  of  each  and  every  engine  which  should 

(a)  Tbe  deelaration  was  abstracted  in  the  case,  and  is  more  shortly  given  in  the  text.  It  is  fit 
out  at  greater  length  in  HaU  e.  Bainbridge,  5  Q.  B.  233. 
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ftt  any  time  or  times  thereafter  be  made,  &c.,  and  used  on  board  any 

other   ship  thereafter  to  be  purchased,   &c.,   for  or  on  account   of 

the  Company,  during  the  continuance  of  the  patents  or  any  of  them, 

in  which  the  principles  of  the  inyentions,  &c.,  or  all  or  any  of  the 

improvements,  &c.,  should  be  used  or  adopted  by  the  Company :  the 

same  to  be  paid  for  on  the  signing  of  or  entering  into  the  contract 

or  contracts  for  the  manufacturing  or  purchasing  of  such  engine   or 

eugines,  respectively,  either  in  cash  or  in  bills,  &c.     The  declaration 

then  stated  mutual  promises  to  perform,  &c.,  and  continuance  of  the 

patents  and  of  the  license  to  the  Company ;  and  it  then  alleged :  That, 

after  the  making  of  the  agreement,  a  contract  was  entered  into  between 

the  Company  and  certain  persons  using  the  style,  &c.,  of  Fawcett,  Pros* 

ton  k  Co.,  for  manufacturing  by  the  latter  of  two  engines  of  550  horse 

power,  for  the  purpose  of  propelling  and  being  used  on  board  a  vessel 

called  The  President,  before  then,  and  after  making  the  agreement,  built 

by  and  for  the  Company ;  and  in  which  engines  the  principles  of  the 

inventions  secured,  &c.,  were  to  be  used  and  ^adopted  by  the  p^i^/^^ 

Company :  that,  on  entering  into  the  said  contract,  defendants  ^ 

became  and  were  liable  to  pay  plaintiff  a  large  sum,  &c.,  at  the  rate  of 

5/.  for  each  horse  power,  &c. :  breach,  non-payment. 

Defendants  pleaded :  First,  that  they  did  not  promise ;  Issue  thereon : 
Secondly,  a  traverse  of  the  contract  with  Fawcett,  Preston  &  Go. ;  Issue 
thereon :  Thirdly,  a  plea  to  which  plaintiffs  demurred,  and  defendants 
joined  in  demurrer;  on  which  demurrer  plaintiff  had  judgment  in  Michael 
mas  Term,  1843.(a) 

On  the  trial  it  appeared  that  the  plaintiff  was  a  civil  engineer,  and 
that,  before  and  at  the  time  of  executing  the  documents  after  mentioned, 
the  defendants  were  members  and  directors  of  The  British  and  American 
Steam  Navigation  Company.  It  was  admitted  by  both  parties,  at  the 
trial,  that  a  document,  of  which  the  following  is  a  true  copy,  <<  was  signed, 
sealed,  and  executed  as  it  purports  to  be,  by  the  plaintiff  and  one  Isaac 
Solly,  on  the  day  on  which  it  bears  date." 

<^  Articles  of  agreement,  made  and  entered  into  this  26th  day  of 
2fovember,  in  the  year  of  our  Lord  1836,  between  Samuel  Hall,  of," 
&c.,  ^^  of  the  one  part,  and  The  British  and  American  Steam  Navigation 
Company  of  the  other   part.     Whereas,"  &c.     The   agreement   then 
recited  the  patents  (of  the  dates  22d  December,  1831, 9th  January,  1888, 
and  13th  February,  1834)  granted  to  the  plaintiff;  the  contracts  entered 
into  by  the  Company  for  building  a  ship,  and  fixing  engines,  as  stated  in 
the  declaration ;  and  that  the  plaintiff  had,  on  the  Company's  applica- 
tion, agreed  to  grant  them  license  to  make,  &;c.,  and  use  on  the  said  ship, 
one  pair  of  steam  engines,  &o.,  upon  the  principles,  &c.  (as  in  the  decla- 
ration), and  also  to  make,  &c.,  and  to  use  on  board  '''other  ships,  r^^rr/vo 
&c.,  as  thereinafter  mentioned,  the  like  machinery  and  apparatus,  *- 

(a)  HaU  9.  BainMdge,  5-0.  B.  MS. 

YOU  XII.— 51  2l2! 
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tipon  the  principles,  ftc.,  but  under  and  Bubject  to  the  terms,  conditions, 
and  agreements  after  expressed.     It  then  proceeded:  <<Now  therefore 
these  presents  witness,  and  it  is  hereby  matnally  agreed  between  theuid 
Samuel  Hall  and  the  said  British,"  &o.,  «  Company,  and,  in  consideration 
of  the  covenants  on  the  part  of  the  said  British,"  &c.,  «  Company  here- 
inafter contained,  the  said  Samuel  Hall  hereby  agrees  with  the  said 
British,"  &o.,  <<  Company  as  follows :  namely :  That  it  shall  be  lawM  for 
the  said  British,"  &c.,  <<  Company,  whoever  may  be  the  persons  for  the 
time  being  constituting  the  same,  henceforth,  during,"  &c.  (the  con- 
tinuance of  the  patents,  or  any  of  them),  to  make,  construct,  &c.  (license 
to  make  the  pair  of  engines  for  the  ship,  subject  to  certain  qualifications, 
upon  the  principle,  &c.,  with  all  or  any  of  the  improvements,  Ac.) :  and 
also,  thenceforth,  during,  &c.  (continuance  of  the  patents,  or  any  of  them), 
to  make,  &c.,  and  use,  subject  as  aforesaid,  on  board  of  any  other  vessel 
or  vessels  thereafter  to  be  purchased  or  built  by,  for,  or  on  account  of 
the  said  British,  &c.,  Company,  any  steam-engine  or  steam-engines  upon 
the  principles  of  the  inventions  aforesaid,  or  any  of  them,  with  all  or 
any  of  the  improvements,  &c.     And,  in  consideration  of  the  premises, 
the  said  British,  &c..  Company  did  thereby  agree  with  S.  Hall  that  they 
would  pay  to  him  2000Z.,  by  the  instalments,  &;c. ;  «  and  also  that  the 
said  British,"  &c.,  «  Company  will  pay  unto  the  said  S.  Hall  at  and  after 
the  rate  of  bl,  per  horse  power  of  each  and  every  engine  which  shall,  at 
any  time  or  times  hereafter,  be  made,  constructed,  or  manufactured,  and 
used  on  board  any  other  ship  or  vessel,  ships  or  vessels,  hereafter  to  be 
*7n^T  P'M'chased,  or  built  by,  or  for,  or  *on  account  of,  the  said  British," 
-■  &c.,  "  Company  during  the  continuance,"  &c.  (of  the  patents,  or 
any  of  them),  "  in  which  the  principles  of  the  inventions  secured  by  the 
said -recited  letters  patent,  respectively,  or  any  of  them,  or  all  or  any  of 
the  improvements,"  &c.,  <<  shall  be  used  or  adopted  by  the  said  Company; 
the  same  to  be  paid  for  on  the  signing  of  or  entering  into  the  contract 
or  contracts  for  the  manufacturing  or -purchasing  of  such  engine  or 
engines,  respectively,  either  in  cash  or  in  bills,"  &c. 

«  As  witness  the  hands  and  seals  of  the  parties,  the  day  and  year  firsi 
above  written.  Samuel  Hall  (l.  s.).  I.  Solly  (l.  s.).  Witness  to  the 
signing  and  sealing  hereof  by  the  said  Samuel  Hall,  B.  Gobey."  «  Wit- 
ness to  the  signing  and  sealing  hereof  by  the  said  I.  Solly,  Macgr^r 
Laird." 

It  was  also  admitted,  by  both  parties,  on  the  trial,  that  a  document  of 
which  the  following  is  a  copy  was  duly  signed  by  the  plaintiff  and  the 
said  Isaac  Solly,  on  the  day  on  which  it  bears  date. 

« Articles  of  agreement,  made  and  entered  into  this  28th  day  of 
November,  1836,  between  Samuel  Hall,  of,"  &c.,  «  of  the  one  part,  and 
The  British  and  American  Steam  Navigation  Company  of  the  other  part 
Whereas,  by  certain  articles  of  agreement,  bearing  date  the  26th  of 
November  instant,  and  made  between  the  same  parties  who  are  parties 
40  thb  agreement,  reciting  that  the  said  S.  Hall  is  the  grantee  of  oertain 
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letters  patent/'  &c.  (the  three  patents  in  the  former  agreement),  <<  and 
that  the  said  British/'  &c.,  <<  Company  had  contracted  and  agreed  with 
the  said  S.  Hall  for  the  application  of  all  and  every  the  said  improve- 
ments  and  patent  rights,  granted  to  the  said  S.  Hall  by  the  said  several  let* 
ters  patent  thereinbefore  recited  and  referred  to,  to  and  by  *the  r-^^wf^M 
pair  of  engines   therein  mentioned   of  the  said  British,"  &c.,  '- 
<t Company,  for  and  daring  the  whole  term  of  the  said  patent,  bearing 
date  the  13th  day  of  February,  1834,  thereinbefore  referred  to,  and  during 
the  term  of  any  renewal  or  renewals  of  the  same  respectively :  in  con-* 
sideration  whereof  the  said  British,"  ftc,  <<  Company  did  thereby  pro- 
mise and  agree  to  and  with  the  said  S.  Hall  to  pay  to  the  said  S.  Hall 
the  sum  of  2000Z. :  And  whereas  the  said  S.  Hall  is  the  grantee  of  let- 
ters patent  bearing  date  the  24th  day  of  June,  1836,  for  improvements 
in  propelling  vessels,"  &c. ;  («and  whereas  the  said  S.  Hall  is  the  grantee 
of  certain  letters  patent  for  the  United  States  of  America,  bearing  date 
the  30th  day  of  October,  1834,  for  an  improved  piston,"  &c. ;  «  and  also 
of  certain  other  letters  patent  for  the  said  United  States  for  an  improve- 
ment in  steam  engines :  Now  therefore  these  presents  witness  that,  in 
consideration  of  the  said  sum  of  2000Z.  to  be  paid  to  the  said  S.  Hall 
by  the  said  British,"  &c.,  «  Company  as  recited  in  the  aforesaid  agree- 
ment of  the  26th  day  of  November  instant,  the  said  S.  Hall  hereby  agrees 
to  grant  unto  the  said  British,"  &c.,  <<  Company,  in  addition  to  the  use 
and  exercise  of  the  patents  mentioned  in  the  said  agreement  of  the  26th 
day  of  November  instant,  the  use  and  exercise  of  the  several  patents 
herein  recited,  and  the  benefit  of  any  renewal  or  renewals  of  the  same 
respectively,"  &c. 

«  As  witness  the  hands  of  the  parties,  the  day  and  year  first  above 
written.  Samuel  Hall,  I.  Solly.  Witness  to  the  signing  hereof  by  the 
above  named  Samuel  Hall,  B.  Oobey."  « Witness  to  the  signing 
hereof  by  the  said  I.  Solly,  Macgrcgor  Laird."(a) 

*It  appeared  in  evidence  that  the  Isaac  Solly  who  executed  p^i^/vj- 
t/ie  documents  was,  at  the  respective  times,  a  director  and  mem-  ^ 
ber  of  the  Company.     The  defendants,  on  the  trial,  denied  all  liability. 
A  verdict  was  taken  for  the  plaintiiT,  subject  to  a  special  case :  «the 
Court  to  draw  all  inferences  of  fact  that  a  jury  would  be  justified  in  doing." 
Power  reserved  to  turn  the  case  into  a  special  verdict. 
The  case  was  ar^rn'^'l  in  last  Michaelmas  vacation.(i) 
Cowling^  for  the  plaintiff.     It  is  objected,  on  the  part  of  the  defend*^ 
ants,  that  the  agreement  of  the  26th  November,  1836,  is  a  deed,  upon 
which  assumpsit  cannot  be  maintained ;  and  that  no  other  contract  is 
proved  supporting  the  declaration.     Now,  first,  the  agreement  of  28th 

(a)  The  cftsfl  oontaioed  some  farther  Btatementa,  wiUi  reference  to  another  point,  aa  to  wbieh  a 
report  is  not  thought  necessary. 

(6)  l>ecember  10th,  1847.  Before  Lord  DimiAK,  C.  3^  Pattsbov,  Coubiihis,  and  Wwnw 
tf  AS,  Ji. 
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November,  which  is  not  under  seal,  supports  the  declaration  ;(a)  and  the 
parties  to  a  deed  may,  if  they  please,  after  executing  the  deed,  enter 
into  a  distinct  parol  agreement  to  the  same  effect.  [Patteson,  J.  But, 
for  an  action  to  be  maintained  on  it,  it  must  be  complete  in  itself.]  That 
is  so  here,  only  that  the  terms  of  the  second  contract,  instead  of  being 
expressly  stated,  are,  by  the  reference  to  the  former  document,  implicitly 
incorporated.  But  it  is  not  to  be  assumed  that  every  instrument  to  which 
a  seal  is  affixed  is  a  deed.  The  first  document  may  be  treated  as  a  license 
only,  as  in  Chanter  v,  Johnson,  14  M.  &  W.  408.  Secondly,  the  first 
*7nf;i  document  *has  not  the  effect  of  a  deed,  as  it  does  not  appear  to 
-^  have  been  delivered.  The  admission  is,  only,  that  it  <<  was  signed, 
sealed,  and  executed  as  it  purports  to  be."  [Wightman,  J.  There  may 
be  a  delivery  by  a  party  without  words.  Here  the  other  party  has  the 
instrument.]     {Cowling  then  argued  on  the  other  points.) 

Peacocky  contri.     The  reference  to  "covenants,"  and  to  «  hands  and 
seals,"  in  the  instrument  of  November  26th,  1836,  shows  that  the  parties 
considered  themselves  as  executing  a  deed.    The  admission  was  made  to 
save  the  necessity  of  calling  an  attesting  witness;  therefore  everything 
that  such  a  witness  would  have  proved  is  impliedly  admitted.     It  is  not 
usual,  in  the  attestation  of  a  deed,  to  mention  delivery.     Sealing  is  the 
essential  ceremony,  and  is  prim&  facie  proof  of  delivery,  especially  where 
the  deed  comes  out  of  the  proper  custody ;  and  here  it  is  the  plaintiff's 
evidence.    Delivery  is  in  itself  an  act  of  which  specific  proof  can  scarcely 
be  expected;  for  "No  particular  form  of  delivery  is  requisite;  it  is  suffi- 
cient if  the  obligor,  by  any  act,  indicate  his  intention  to  put  the  dee«l 
into  the  possession  of  the  other  party,  as  by  throwing  it  down  upon  the 
table  for  the  other  to  take  up.    So  if  a  stranger  deliver  it  with  the  assent 
of  a  party  to  the  deed."    1  Stark.  Ev.  373,  3d  ed.    "  If  one  partner,  in 
the  presence  of  the  other,  seal  and  deliver  a  deed  of  sale  for  both,  it  is 
binding  upon  both."     1  Stark.  Ev.  872.     After  a  lapse  of  thirty  years, 
delivery,  as  well  as  signing  and  sealing,  would  be  presumed.    It  cannot 
be  suggested  that  the  instrument  here  was  delivered  as  an  escrow.    No 
condition  appears  on  the  instrument  from  which  that  can  be  inferred. 
If  there  was  evidence  of  such  a  fact,  the  plaintiff  should  have  given  it. 
^fj(xpf-t  And,  if  the  instrument  "^was  an  escrow,  and  the  condition  on 
-*  which  its  becoming  a  deed  would  depend  had  not  been  performed, 
it  would  not  therefore  become  a  parol  contract.     Then  it  is  contended 
that  the  instrument  of  November  28th  is  a  parol  contract  to  perform  the 
stipulations  contained  in  the  former  agreement,  and  incorporating  them 
by  reference.     But  there  is  no  promise  in  the  later  contract,  either  in 
terms  or  by  reference,  to  pay  the  52.  per  horse  power  which  is  the  sub- 

(a)  A  question  arose,  whether  the  agreements  snfficientlj  bound  the  two  defendants ;  hot  it 
became  unnecessary  to  decide  the  point.  Reference  was  made  to  Drake  v.  Beckham,  11  M.  A  W. 
815,  in  the  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Exchequer  in  Beckbaai 
m,  Drake,  8  M.  A  W.  846  (and  see  Beckham  v.  Drake,  9  M.  A  W.  79).  The  Judgment  of  ths 
Oourt  of  Exchequer  Chamber  was  alBrmed  in  Dom.  Proc,  Jufy  27th,  1849. 
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ject  of  this  action.     (He  then  argued  other  points  of  the  case,  which  it  is 
not  necessary  to  enter  upon.) 

Cowlingy  in  reply.     The  document  of  November  26th  is  irregularly 
drawn,  and  speaks  of  << agreement"  as  well  as  «  covenant."     It  is  com- 
mon to  state  that  a  witness  attests  the  delivery.   It  does  not  follow  from 
the  instrument  being  sealed  that  it  had  the  requisites  of  a  deed.  Parke, 
B.,  observed,  in  Chanter  v,  Johnson,  14  M.  &  W.  411 :  « The  defend- 
ants say  the  instrument*'  (a  sealed  license  to  erect  and  use  a  patent  fur- 
nace) ((is  a  deedy  and  ought  to  be  stamped  as  such :  but  that  is  not  so ; 
it  does  not  purport  to  be  sealed  and  delivered  as  a  deed ;  it  rather  resem- 
bles an  award,  or  a  warrant  of  a  magistrate,  which,  though  under  seal, 
are  not  deeds."     [Wightman,  J.     That  distinction  turns  upon  the  sub- 
ject-matter.    CoLBRiDQE,  J.    A  will  is  oftcu  sealed ;  it  is  not  therefore 
a  contract.  But  an  instrument  containing  a  contract  is  a  deed,  if  sealed.] 
Not  necessarily,  as  appears  by  Davidson  v.  Cooper,  11  M.  &  W.  778.(a) 
[CoLBRiDGE,  J.     There  seals  were  put  on  without  any  authority,  and 
the  instrument  was  no  longer  the  contract  of  the  defendants  at  all.]    It 
was  no  deed,  though  sealed.     *[Coleridgb,  J.     A  child  drop-  n^^r.r^ 
ping  wax  on  an  agreement  would  not  make  it  a  deed.     Wight-  ^  * 
MAN,  J.   We  are  in  the  place  of  a  jury.    If  the  proof  now  before  us  had 
been  given  at  nisi  prius,  would  there  have  been  no  case  for  a  jury?  Lord 
Denman,   C.  J.    Would  it  have  been  a  misdirection  to  leave  it  to  them 
\7hether  there  had  been  a  delivery  or  not  ?]     The  admissions  impose  a 
limit.    In  Talbot  v.  Hodson,  7  Taunt.  251,  S.  C.  2  Marsh.  527,  such  a 
qnestion  was  left  to  the  jury  in  the  absence  of  express  proof  as  to 
delivery;  but  there  (according  to  the  report  in  Marshall,  2  Marsh. 
529,(())  the  document  had  on  it  the  words  «  signed,  sealed,  and  delivered." 
[Pattesok,  J.     May  not  a  deed  be  signed  and  sealed  on  one  day,  and 
the  signing  and  sealing  attested,  and  the  deed  then  delivered  on  another 
day  without  further  attestation?]   Assuming  this  document  to  have  been 
a  deed,  the  later  agreement  repeats,  in  substance,  its  material  stipula- 
tions ;  a  new  consideration  is  introduced,  namely,  the  license  to  use  addi- 
tional patents ;  and  on  that  consideration  the  promises  are  renewed.    It 
is  as  if  the  former  instrument  were  recited  verbatim,  and  a  new  promise 
declared  to  be  made  with  reference  to  that  and  to  the  added  considera- 
tion.  Both  contracts  are  inartificial,  and  to  be  read  according  to  popular 
understanding.  Our.  adv.  vult. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  question  in  this  case  is,  whether  any  written  agreement  to 
the  effect  stated  in  the  declaration  was  proved  to  have  been  executed  by 
an  agent  of  the*  defendants,  so  as  to  bind  them. 

*Two  agreements  were  proved :  one  dated  the  26th  November,  p^^i>Q 
1836,  under  the  seals  of  the  plaintiff  and  Mr.  Solly,  a  director  of  ^  ' 

(a)  Jadgment  affinned  on  •rror^  in  Bxoh.  Gb.,  Daridion  v.  Cooper,  13  H.  A  W.  343. 

(b)  And  se«  7  Toant  2H. 
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The  British  and  American  Steam  Nayigation  Company,  of  which  the 
defendants  were  members  and  directors,  and  purporting  to  be  an  agree- 
ment between  the  plaintiff  and  the  Company ;  the  other,  not  under  seal, 
dated  28th  November,  1836,  signed  by  the  plaintiff  and  the  same  Mr. 
Solly. 

The  plaintiff  was  owner  of  scTcral  patents.  And,  by  the  first  agree- 
ment, he  grants  the  use  of  such  patents  as  are  mentioned  in  it  to  the 
Company,  upon  certain  terms,  which  are  those  embodied  in  the  declara- 
tion. The  second  agreement  recites  part  of  the  first,  and  grants  the  use 
of  certain  other  patents  of  the  plaintiff,  which  had  been  omitted  in  the 
first,  in  consideration  of  the  same  sum  of  2000Z.  agreed  to  be  paid  by  the 
first,  and  varies  one  of  the  terms  of  the  first  agreement  :(a)  but  it  does 
not  in  terms  embody  the  first  agreement ;  nor  does  it  expressly  refer  to 
the  clause  on  which  this  action  is  founded,  as  to  the  payment  of  5/.  per 
horse  power  in  case  of  the  Company  contracting  with  any  one  to  use  the 
plaintiff's  patents  mentioned  in  the  second  agreement,  but  omitted  in  the 
first. 

Under  these  circumstances,  we  do  not  think  that  the  second  agreement 
can  be  taken,  per  se,  or  by  reference  to  the  first,  to  be  the  real  contract 
between  the  parties.     It  merely  adds  the  license  to  use  the  additional 
patents :  but  it  does  not  even  say  upon  the  terms  and  stipulations  con- 
tained in  the  first  agreement,  nor  anything  to  that  effect.   We  think  that 
the  plaintiff  must  ground  his  action  on  the  first  agreement.  Now,  if  that 
agreement  be  a  deed,  he  cannot  found  on  it  this  action  of  assumpsit. 
*71 01       ^'^^^  plaintiff  contends  that  it  is  not  a  deed,  because  the  con- 
-'  elusion  of  it  is  only  "As  witness  the  hands  and  seals  of  the 
parties;"  and  the  attestations  are  only  to  the  "signing  and  sealing;'* 
nothing  is  said  anywhere  about  any  "delivery,"  which  is  essential  to  a 
deed.    The  case  was  tried,  so  far  as  this  point  is  involved,  on  an  admis- 
sion, which  was,  only,  that  the  document  "was  signed,  sealed,  and  exe- 
cuted, as  it  purports  to  be."   The  Court  are  to  draw  all  inferences  of  fact 
that  a  jury  would  be  justified  in  doing.   The  document  was  produced  by 
the  plaintiff,  executed  by  Mr.  Solly.     We  cannot  doubt  that,  if  the  sub- 
scribing witness  had  been  called,  and  had  proved  that  he  saw  it  signed 
and  sealed  by  Mr.  Solly,  the  jury,  on  its  production  by  the  plaintiff, 
would  have  been  justified  in  inferring,  and  would  have  inferred,  that  it 
was  delivered  by  Mr.  Solly :  and  we  feel  ourselves  bound  to  draw  that 
same  inference,  and  to  hold  that  it  is  a  deed,  and  that  this  action  of 
assumpsit  cannot  be  maintained :  therefore  that  a  verdict  must  be  entered 
for  the  defendants,  on  the  plea  of  Non  assumpsit. 

The  second  question  is,  whether  &  contract  was  made  between  the 
Company  and  Messrs.  Fawcett  &  Co.  for  manufacturing  engines  in  which 
the  principles  of  the  invention  secured  by  the  said  letters  patent  were  to 

{a)  This  varUtioD  related  onlj  to  the  expenses  of  superintendenee.    It  has  ooi  been  tbonsht 
necessary  to  set  oat  the  olaoses  is  to  this. 
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be  used  and  adopted.  This  depends  upon  the  correspondence  between 
the  Company  and  Messrs.  Fawcett  k  Go.  (It  is  not  thought  necessary 
to  report  this  part  of  the  judgment  The  court  held  that  a  contract,  as 
Btated  in  the  declaration,  was  entered  into  between  the  Company  and 
Fawcett  &  Co.)    The  verdict  on  the  second  issue  must  therefore  stand 


for  the  plaintiff. 


Verdict  to  be  entered  on  the  first  issue  for  defendants ; 
on  the  second,  for  plaintifif. 


♦DOE,  on  the  demise  of  GEORGE,  Earl  of  EGREMONT,  v.  ^^^ 

LANGDON.    July  12.  L  ^^^ 

Tenant  for  life,  under  a  deviae  witii  a  leasing  power,  let  to  defendant  by  a  lease  not  noticing  the 
power.  After  the  death  of  lessor,  a  sncceeding  tenant  for  life,  nnder  the  same  derise,  brought 
ejectment  against  defendant  ou  the  ground  thai  the  lease  was  not  a  valid  execution  of  the 
power. 

Held  that  defendant  was  not  estopped  from  setting  up  an  outstanding  term  of  jears  in  trustees, 
created  bj  a  tenant  in  fee  from  whom  the  devisor  had  inherited,  and  that  (before  stat  8  <fe  9 
YicL  e.  1 12,  came  into  operation)  a  surrender  of  the  term  oould  not  be  presumed  from  mere 
lapse  of  time. 

To  prove  the  term,  defendant  called  for  the  production  of  the  deed  creating  it  The  witness 
called  npon  stated  that  he  held  the  deed  as  attomej  for  a  mortgagee  of  the  land,  and  that  his 
client  refused  to  produce  it :  and  the  witness  himself  declined  to  produce  it,  or  to  give  oral 
evidence  of  the  contents.  Defendant  then  called  as  a  witness  the  attomej  of  a  party  who  had 
made  a  contract  with  the  lessor  of  the  plaintiff  for  exchange  of  lancb ;  and  Ivs  stated  that  on 
making  the  contract  the  attorney  for  the  lessor  of  the  plaintiff  had  famished  him  with  an  ab- 
stract, referring  to  the  deed  in  question,  which  abstract  he  had  compared  with  the  original ; 
that  be  held  the  abstract  as  evidence  of  the  contract ;  that  he  had  no  instructions  from  his 
client,  but  would  produce  the  abstract  if  the  Judge  thought  he  ought  to  do  so.  The  Judge  said, 
that  he  thought  there  was  no  sufficient  reason  why  the  witness  should  not ;  and  it  was  pro- 
duced as  secondary  evidence  of  the  deed  creating  the  term.  Held  that  the  evidence  was  pro- 
perly produced. 

Ejectment  for  messuages  and  lands  in  Somersetshire. 

On  the  trial,  before  Wightman,  J.,  at  the  Summer  assizes  for  Somer- 
setshire, 1844,  the  case  for  the  plaintiff  was  that  Charles,  Earl  of  Egre- 
mont,  being  seised  in  fee  of  the  property  in  question,  by  his  will,  dated 
Slst  July,  1761,  devised  it  to  George  O'Brien,  eldest  son  of  the  devisor, 
for  life,  remainders  over  (which  failed),  remainder  to  the  fourth,  fifth,  and 
other  sons  of  the  devisor,  successively,  in  tail  male;  with  a  power  to 
tenant  for  life,  when  in  actual  possession,  to  make  leases.  The  devisor 
died  in  1763:  and  George  O'Brien,  then  Earl  of  Egremont,  entered  into 
possession  as  tenant  for  life,  and,  on  23d  March,  1826,  let  the  property 
to  the  defendant  for  ninety-nine  years  if  the  defendant  and  two  other 
persons  named,  or  either  of  them,  should  so  long  live.  The  lease  did  not 
refer  to  the  power.     Earl  George  O'Brien  died  in  1837. 

The  lessor  of  the  plaintiff  was  eldest  son  and  heir  at  *law  of  ^^-^  ^ 
William  Frederick  Wyndham,  who  was  fourth  son  of  the  devisor  *• 
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and  died  in  1828.(a)  The  plaintiff's  counsel  contended  that  the  lease 
was  not  a  valid  execution  of  the  power.(&)  The  defendant's  counsel 
called  a  witness,  Bower,  who  had  been  attorney  of  the  late  (General 
Blommart,  and  was  now  attorney  of  his  representatives.  Bower  stated 
that,  in  1840,  General  Blommart  entered  into  a  treaty  with  the  lessor 
of  the  plaintiff  for  exchanging  certain  lands ;  and  that  an  abstract  of  title 
was  on  that  occasion  handed  to  the  witness  by  the  attorney  of  the  lessor 
of  the  plaintiff,  who  referred  him  to  an  attorney  named  Henderson,  as 
having  possession  of  the  deeds  named  in  the  abstract.  That  the  witness 
accordingly  went  to  Henderson's,  and  compared  the  deeds  with  the 
abstract.  Mr.  Henderson's  clerk  was  then  called.  He  stated  that  he 
had  with  him  two  deeds,  one  dated  1708,  the  other  dated  1757 ;  and  that 
these  were  deeds  which  Bower  had  compared  with  the  abstract.  But  he 
objected  to  produce  either,  saying  that  they  were  part  of  the  title  deeds 
of  mortgagees  for  whom  Henderson  held  them,  and  that  both  the  mort- 
gagees and  Henderson  had  directed  him  not  to  produce  them :  and  he 
refused  to  answer  any  questions  as  to  the  contents.  The  defendant's 
counsel  then  called  upon  Bower  to  produce  the  abstract.  Bower  stated 
^..^  Q^  that  his  client  claimed  to  be  "^entitled  to  the  property  under  the 
-'  contract  of  exchange,  and  that  he  held  the  abstract  as  part  of  the 
evidence  of  the  contract ;  and  that  part  of  the  arrangement  had  been 
that  a  term,  created  by  the  deed  of  1708,  should  be  assigned :  that  he 
had  not  applied  to  his  client  for  leave  to  produce  the  abstract :  but  that  he 
was  ready  to  do  so  if  the  learned  Judge  considered  that  he  ought.  His 
Lordship  answered  that  there  appeared  no  sufficient  reason  why  he  should 
not.  The  plaintiff's  counsel  objected:  but  the  learned  Judge  allowed  the 
abstract  to  be  read.  From  this  it  appeared  that  the  deed  of  1708  was 
a  settlement  on  the  marriage  of  Sir  William  Wyndham,  who  was  then 
tenant  in  fee  of  the  premises  in  question,  and  from  whom  Earl  Charles, 
the  devisor,  had  inherited ;  and  by  which  settlement  Sir  W.  Wyndham 
demised  lands,  comprehending  the  property  in  question,  to  trustees  for 
one  thousand  years,  to  satisfy  certain  purposes,  after  which  the  term  was 
to  attend  the  inheritance.  By  the  deed  of  1757  (executed  after  the  death 
of  Sir  W.  Wyndham),  to  which  deed  Earl  Charles,  the  devisor,  was  a 
party,  the  deed  of  1708  was  recited ;  and  it  was  directed  that  the  term 
should  be  assigned  to  attend  the  inheritance,  or  in  such  other  manner  as 
Earl  Charles,  or  the  person  entitled  to  the  inheritance,  should  direct. 

The  plaintiff's  counsel  objected  that  the  defendant  was  estopped  from 
setting  up  this  term.  Wiohtman,  J.,  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  move  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit 

(a)  See  Doe  dem.  The  Earl  of  Egremont  o.  Forwood  (relating  to  other  property),  3  Q.  B.  627* 
where  some  further  dates  and  partionlars  respoeting  the  familj  are  given. 

(b)  The  power  wiU  be  found  in  Doe  dem.  Lord  Egremont  o.  Stephens,  6  Q.  B.  20S,  210:  but  it 
is  not  necessary  to  set  it  out  here,  or  to  notice  the  arguments  relating  to  i^  as  the  Court  pro- 
nounced no  decision  on  the  vaUdity  of  the  lease.  The  argnmenta  tamed  prineipally  on  the 
question,  what  lease  was  to  be  taken  as  the  pattern  lease. 
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In  Michaelmas  term,  1844,  Kinglakej  Sorjt.,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  or  a  nonsuit,  or  for  a  new  trial.  In 
'he  same  term  Orowder^  *for  the  plaintiff,  made  a  cross  motion  r^^m^A 
Ur  new  trial  on  the  ground  of  the  admission  of  the  evidence ;  ^ 
inen  the  Court  said  that  he  should  be  entitled  to  raise  the  point  as  an 
objection  against  the  defendant's  rule.     In  Michaelmas  term,  1845,(a) 

Qrawder,  Montague  Smithy  and  Phinn  showed  cause.  First :  the  wit- 
ness Bower  ought  not  to  have  been  compelled  to  produce  the  abstract.(&) 
Doe  dem.  The  Earl  of  Egremont  v.  Date,  8  Q.  B.  609,  is  undoubtedly 
a  strong  decision  in  favour  of  compelling  an  interested  party  to  produce 
documents :  but  there  the  party  (in  whose  place,  by  consent,  the  witness 
stood)  might  have  been  asked  if  he  had  seen  the  payment  made,  which 
was  the  only  fact  that  it  was  sought  to  prove  by  the  document.  A  wit* 
ness  who  cannot  be  compelled  to  produce  documents  cannot  be  asked  as 
to  their  contents ;  Da  vies  t;.  Waters,  9  M.  &.  W.  608 ;  it  seems  to  follow 
that  a  witness  who  might  be  asked  as  to  the  contents  may  be  required 
to  produce  the  document:  the  first  cited  case,  therefore,  is  not  an  autho- 
rity on  the  present  question.  Further,  in  Doe  dem.  The  Earl  of  Egre- 
mont V,  Date,  the  payment  was  of  rent  in  respect  of  an  estate  which  had 
expired.  Perhaps,  however,  that  decision  cannot  be  supported  to  its 
*full  extent.  Doe  dem.  Peter  v.  Watkins,  8  New  Ca.  421,  re-  p^--  - 
sembles  this  case :  there  an  attorney,  who  was  employed  by  a  ^ 
party  proposing  to  lend  money,  and  in  that  character  perused  the  abstract 
of  the  borrower's  title  to  land  offered  as  a  security,  was  not  allowed  to 
give  evidence  of  the  contents,(<?)  in  an  action  between  strangers.  Taylor 
V.  Blacklow,  3  New  Ga.  285,  was  there  relied  on  by  the  Court.  Here, 
at  any  rate,  General  Blommart  ought  to  have  been  subpoenaed:  the 
attorney  was  called  upon  to  disclose  what  he  learned  in  the  character  of 
attorney  only. 

Secondly,  supposing  the  witness  to  have  been  rightly  compelled  to 
produce  the  evidence,  it  was  not  competent  to  the  defendant  to  insist 
upon  the  term  of  years.  That  term  was  created  in  1708 :  if  it  defeated 
the  title  of  the  present  lessor  of  the  plaintiff,  it  defeated  also  the  title  of 
Charles  Earl  of  Egremont :  but  by  his  will,  dated  1761,  the  power  was 
given  under  which  George  O'Brien,  Earl  of  Egremont,  granted  the  lease 
of  1826  to  the  defendant,  who  claims  under  it.  In  effect,  therefore,  the 
defendant  is  a  lessee  seeking  to  impugn  the  title  of  his  lessor ;  and,  as 
far  as  this  question  is  concerned,  it  makes  no  difference  that  the  lessor 

(a)  NoTember  20th.    Before  Lord  DsmcAir,  C.  J.,  Wiluams  and  Wiohtmah,  Ja. 

(6)  A  question  arose,  whether  the  counsel  for  the  plaintiff  were  enUtled  to  take  this  objection 
on  behalf  of  a  third  party ;  bat  it  beoame  nnneoesaaiy  to  decide  the  point.  The  following  aotho- 
rities  were  referred  to :  Rex  v.  Woodley,  1  M.  A  Rob.  390 ;  Marston  v.  Downes,  1  A.  A  £.  31 
(see  diotam  of  Parks,  B.,  in  Weeks  v.  Argent»  18  M.  A  W.  817,  819);  Doe  dem.  The  Barl  of 
Bgremont  v.  Date,  3  Q.  B.  609 ;  Dalies  o.  Waters,  9  M.  A  W.  608 ;  Mercer  o.  Whall,  6  Q.  B.  447; 
Doe  dem.  Peter  v,  WatkiDs,  3  New  Ca.  421. 

(e)  The  marginal  abstract  there  has  the  words  "against  the  borrower:"  but  ^tuere,  whether 
he  text  shows  such  a  qualiiioation. 
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10  dead ;  Barwick  dem.  Mayor  of  Bichmond  v.  Thompson,  7  T.  B.  488, 
Doe  dem.  Golemere  v.  Whitroe,  Dowl.  &  Byl.  Nisi  Prius  Cases,  1,  the 
effect  of  which  case  is  more  accurately  stated  in  Harrison's  Digest,  yol. 
2,  p.  8696  (ed.  3),  than  in  the  marginal  note  to  the  report.  It  will, 
perhaps,  be  argued  that,  as  estoppels  must  be  mutual,  and  as  the  lessor 
of  the  plaintiff  seeks  "^to  impugn  the  lease  of  1826,  the  defendant 
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may  do  so  too.    But  the  lease  was  good  for  the  life  of  Earl 


George  O'Brien,  especially  as  it  does  not  notice  the  power,  which  cir- 
cumstance distinguishes  this  case  from  Boe  dem.  Earl  of  Berkeley  v. 
Archbishop  of  York,  6  East,  86:  the  lessor  of  the  plaintiff  insists  merely 
on  the  expiration  of  the  interest  of  Earl  George  O'Brien,  the  tenant  for 
life;  and  this  may  be  done;  Blake  v.  Foster,  8  T.  B.  487:  whereas  the 
defendant,  by  insisting  on  the  term,  denies  his  lessor's  interest  from  the 
first,  and  asserts  that  he  had  no  title  when  he  let  the  defendant  into  pos- 
session.    The  law  on  this  point  is  collected  in  note  (1)  to  Walton  v» 
Waterhouse,  2  Wms.  Saund.  418.     Barl  George  O'Brien  would  himself 
have  been  estopped  from  denying  the  title  of  the  de?isor,  by  having 
accepted  the  life  estate ;  note  to  Doe  dem.  Christmas  v.  Oliyer,  10  B.  & 
C.  181,  S.  G.  5  Man.  &  B.  292,  in  Smith's  Leading  Cases,  2  Lead. 
Ca.  458,  referring  to  Co.  Litt.  352  a.     And,  as  against  him,  there  would 
be  a  mutuality  of  estoppel,  since  the  remainder-man  would  be  bound  to 
allow  emblements  to  his  executor ;  Co.  Litt.  55  b.    Jn  Graunt  v.  Wain- 
man,  3  New  Ca.  69  (the  correctness  of  which  decision  might  perhaps  be 
questioned),  the  estoppel,  which  was  not  allowed,  was  claimed  as  between 
entire  strangers :  at  least  the  Court  so  understood  it ;  though  the  vife 
there,  according  to  the  earlier  authorities,  was  not  a  stranger  as  to  this; 
Com.  Dig.  Estoppel  (D.),  10  Vin.  Abr.  446,  Estoppel  (L.),  pi.  1.    The 
book  last  mentioned  refers  to  Yearb.  Mich.  3  H.  4,  fol.  6  A.  pi.  27, 
which,  it  must  be  admitted,  hardly  supports  the  proposition, 
"f 71 71       *^'^  &^^  Kingldke^  Serjt.,  contr^.     [Lord  Denmak,  C.  J. 
^  I  think  it  cannot  be  said  that  the  witness  was  in  fact  compelled  to 
produce  the  document :  he  did  not  insist  on  the  objection.]     Then  the 
only  question  is,  whether  there  be  an  estoppel.     [Wiqhtman,  J.     I  con- 
fess I  do  not  understand  Doe  dem.  Colemere  v.  Whitroe,  Dowl.  k  RyL 
N.  P.  C.  1.]     The  effect  of  that  case  is  only  that  an  estoppel  which  is 
good  as  between  a  tenant  for  life  and  his  lessee,  is  also  good  in  favour 
of  the  reversioner  of  tenant  for  life,  if  he  affirm  the  lease  and  the  rent  be 
paid  to  him  by  the  tenant.(a)     The  present  case  must  be  decided  on  the 
principle  laid  down  in  Com.  Dig.  Estoppel  (F.),  that  "an  estoppel  deter- 
mines by  cesser  of  the  act,  deed,  &c.,  which  made  the  estoppel;''  of 
which  rule  Brcreton  v.  Evans,  Cro.  Eliz.  700,  is  there  cited  as  an  instance. 
There  is  no  privity  between  successive  tenants  for  life :  therefore  an 
estoppel  of  which  the  first  tenant  for  life  can  take  advantage  does  not 

(a)  The  receipt  of  rent  by  the  rerersloner  is  atated  in  the  marginal  note,  bat  does  not  appeu 
from  the  text 
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pass  to  a  succeeding  one.     That  estoppels  must  be  mutual  appears  from 
Com.  Dig.  Estoppel  (B),  and  does  not  seem  to  be  disputed. 

Cur.  adv.  tnUt. 

Lord  Dbnman,  C,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  ejectment  tried  before  mj  brother  Wightman  at  the  Sum- 
mer assizes,  1844 ;  when  a  verdict  was  found  for  the  lessor  of  the  plain* 
tiff,  subject  to  the  opinion  of  the  Court  upon  several  points  that  were 
reserved. 

It  was  brought  to  try  the  validity  of  certain  leases  "^made  by  r-^^fj-tr^ 
the  late  Earl  of  Egremont,  under  a  power  contained  in  the  will  ^ 
of  Charles  Earl  of  Egremont,  dated  in  July,  1761.  The  defendant  held 
the  premises  in  question  under  a  lease  for  lives,  made  by  the  lalfe  Earl, 
under  the  power,  on  the  23d  March,  1826.  The  lessor  of  the  plaintiff 
contended  that  the  lease  under  which  the  defendant  held  was  not  in 
accordance  with  or  warranted  by  the  power. 

But  an  objection  was  taken,  which,  if  well  founded,  was  fatal  to  the 
plaintiff's  right  to  recover,  and  rendered  the  consideration  of  the  ques- 
tions as  to  the  validity  of  the  lease  unnecessary.  The  objection  was, 
that  there  was  a  term,  outstanding  in  trustees,  of  a  thousand  years, 
created  in  1708,  for  certain  purposes,  and  then  to  attend  the  inheritance. 
And  it  appeared  that,  by  an  indenture  of  the  1st  of  March,  1757,  the 
indenture  creating  the  term  was  recited,  the  specific  objects  of  the  trust 
were  declared  to  be  satisfied,  and  the  executor  of  the  surviving  trustee 
of  the  term  was  required  to  assign  it  to  attend  the  inheritance. 

The  deeds  themselves  were  in  Court,  but  in  the  hands  of  the  solicitor 
for  mortgagees,  who  declined  to  produce  them,  as  being  part  of  the  mort- 
gage  title.  Secondary  evidence,  however,  was  given  of  the  deeds,  by 
means  of  an  abstract,  compared  with  the  originals,  and  produced  under 
circumstances  which  we  think  warranted  the  reception  of  such  evidence. 

The  abstract  was  produced  by  the  solicitor  for  a  gentleman  who  had 
proposed  to  exchange  some  property  with  Lord  Egremont,  but  which 
exchange  had  not  been  carried  into  effect,  and  who  had  therefore  no  title 
which  could  be  affected  by  the  production  of  it.  Nor  had  the  solicitor 
any  instructions  from  any  one  "^not  to  produce  it.  He  did  not  p^^^q 
volunteer  the  production,  but  said  he  was  ready  to-  do  so,  if  the  ^ 
Judge  thought  that  he  ought  to  produce  it.  The  Judge  thought  there 
was  no  sufficient  reason  why  he  should  not :  and  we  are  of  the  same 
opinion. 

The  question  then  is,  there  being  no  demise  by  the  trustee  of  the  term, 
whether  that  term  created  in  1708  and  existing  in  1757,  could  be  now  set 
up  by  the  defendant,  to  defeat  the  claim  of  the  lessor  of  the  plaintiff. 

There  was  no  evidence  in  the  case  to  warrant  the  presumption  that  it 
was  either  surrendered  or  merged  in  the  inheritance.  On  the  contrary, 
the  last  document  respecting  it  showed  that  it  was  kept  alive  in  order  to 
attend  the  inheritance. 
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It  vas  formerly  considered  that  old  terms  assigned  to  attend  the  inhe- 
ritance might,  when  set  up  to  defeat  the  title  of  the  person  for  the  pro- 
tection of  whose  estate  thej  were  assigned,  be  presumed  to  have  been 
surrendered ;  Doe  dem.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710,  in  which 
all  the  previous  cases  are  cited  and  considered.  But  it  has  subsequently 
been  held,  and  we  think  rightly,  that  the  surrender  of  a  term  to  attend 
the  inheritance  is  not  to  be  presumed  from  mere  lapse  of  time,  or  unless 
there  be  express  evidence  to  warrant  such  presumption ;  Doe  dem.  Black- 
nell  V.  Plowman,  2  B.  &  Ad.  573.  Several  cases  are  cited(a)  in  Sagden 
on  Vendors  and  Purchasers,  in  which  Lord  Eldon  expressed  a  strong 
opinion  that  to  presume  the  surrender  of  a  term  to  attend  the  inheritance 
would  in  most  cases  defeat  the  object  intended  by  the  assignment  of  such 
terms.  It  may  "^therefore  be  taken  that,  after  the  decision  of  Doe 
dem.  Blacknell  v.  Plowman,  2  B.  &  Ad.  573,  down  to  the  passing 
of  the  statute  8  &  9  Vict.  c.  112,  the  surrender  of  a  term  to  attend  the 
inheritance  was  not  to  be  presumed  from  mere  lapse  of  time ;  and  that 
the  omission  of  a  demise  in  the  declaration  by  the  person  entitled  to  the 
term  would  defeat  an  ejectment  by  the  beneficial  owner.  The  statute  of 
Victoria,  taking  effect  only  from  the  81st  of  December,  1845,  does  not 
affect  the  present  case. 

But  it  was  said  that  the  defendant  himself  held  under  the  same  original 
title  as  that  under  which  the  plaintiff  claimed ;  and  the  cases  of  Doe  dem. 
Colemere  v.  Whitroe,  1  Dowl.  k  R.  N.  P.  C.  1,  and  Barwick  dem.  Mayor 
of  Richmond  v.  Thompson,  7  T.  R.  488,  were  cited.  In  the  first  of  these 
cases,  it  was  held  that  the  interest  of  a  tenant  for  life  and  reversioner 
were  the  same,  and  that  a  lessee  of  tenant  for  life  could  not  show  adverse 
title  in  another  at  the  time  of  lease  granted,  but  he  might  show  prior 
title.  In  Barwick  dem.  Mayor  of  Richmond  v.  Thompson  it  was  held 
that  a  tenant  could  not  dispute  the  title  of  the  person  under  whom  he 
held  as  tenant.  Neither  of  these  cases  is  applicable  to  the  present :  for 
the  defendant  does  not  deny  the  general  title  of  the  lessor  of  the  plain- 
tiff, but,  in  an  adverse  action  to  defeat  his  lease,  insists  upon  the  pricf 
legal  title  of  a  trustee  of  a  term  to  attend  the  inheritance  for  the  protec- 
tion of  the  estate  of  the  lessor  of  the  plaintiff,  under  whom,  as  the  lessor 
of  the  plaintiff  contends,  the  defendant  does  not  hold.  There  is  no  rule 
of  law  to  prevent  the  defendant  setting  up  the  outstanding  term  in  such 
a  case  as  this,  the  lessor  of  the  plaintiff  himself  denying  the  right  of  the 
defendant's  lessor  to  grant  the  lease. 

*79n       *Upon  the  whole,  therefore,  we  think  that  the  omission  of  a 
^  demise  by  the  owner  of  the  term  is  a  fatal  defect  in  the  plaintiff*) 
case,  and  entitles  the  defendant  to  a  nonsuit,  making  it  unnecessary  for 
us  to  consider  the  other  questions  in  the  case. 

Rule  absolute  for  a  nonsuit. 

(a)  Appendix  No.  26.  P.  1128  of  llth  ed. 
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GILES  and  Others  v.  GROVES.    Juitf  12. 

The  elaoses  of  Reg.  Gen.  HiL  4  W.  4,  Pleadingt  in  particular  Aetiofu,  Y.,  u  to  uking  allegatioiif 
distributiTelj  and  entering  the  ▼erdiot  acoordinglj,  apply  to  case  as  well  as  trespaas,  to  fran- 
chiaee  as  well  as  rights  of  oommon,  and  to  declarations  as  well  as  pleas. 

b  ease  for  disturbing  the  enjoyment  of  an  ancient  ferry,  the  declaration  stated  that  plaintSfii 
were  possessed  of  an  ancient  ferry  across  the  Thames,  to  and  from  the  Isle  of  Dogs  from  and 
to  Oreenwich.  The  only  pleas  were.  Not  possessed,  and  That  there  was  not  snch  ancient  ferry. 
The  only  right  proved  was  an  anoient  right  of  ferry  from  the  Isle  of  Dogs  to  Qreenwieh. 

Held,  that  the  right  alleged  was  dirisible,  and  that  the  plaintiffs  wore  entitled,  under  the  abore 
role,  to  hare  the  rerdict  entered  for  so  mnoh  of  the  right  as  was  proved. 

Ga8E.  The  declaration  stated  that  the  plaintiffs,  before  and  at  the 
time  when,  &c.,  were,  and  from  thence  hitherto  had  been  and  still  were, 
possessed,  as  trustees  for  the  Society  of  Free  Watermen  of  the  river 
Thames  residing  at  Greenwich,  in  the  county  of  Kent,  called  The  Isle  of 
Dogs  Ferry  Society,  of  an  ancient  Ferry,  called  Potter's  Ferry,  for  foot 
passengers,  and  goods  belonging  to  such  foot  passengers,  across  the  river 
Thames  to  and  from  a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of 
Stebonheath,  otherwise  Stepney,  in  Middlesex,  from  and  to  Greenwich,  in 
Kent,  taking  for  the  carriage  and  conveyance  of  such  passengers  and 
tlieir  goods  over  and  across  such  ferry  in  any  boat  or  boats  kept  by  or 
by  the  authority  of  them  the  plaintiffs,  for  that  purpose,  certain  reasonable 
freights  or  ferryages  in  that  behalf  due  and  of  right  payable.  Neverthe* 
less  defendants,  well  knowing,  &c.,  on,  &c.,  and  on  divers  other  days, 
&c.,  wrongfully,  &c.,  obstructed,  "^disturbed,  and  interrupted  plain-  ^-^^09 
tiffs  in  the  use  and  enjoyment  of  their  said  ferry  and  passage,  and  ^ 
hindered  and  prevented  them  from  carrying  and  conveying  divers  and 
very  many  foot  passengers  for  hire  over  and  across  the  said  river  Thames 
upon  the  said  part  of  the  same  river  where  the  plaintiffs  had  and  have 
such  ferry  as  aforesaid,  and  upon  the  said  ferry  of  them  the  said  plain- 
tiffs.    By  reason  whereof,  &c. 

Pleas.  1.  That  the  plaintiffs  were  not  possessed  of  the  said  ancient 
ferry  in  the  declaration  mentioned,  in  manner,  &c.  Conclusion  to  the 
country.     Issue  thereon. 

2.  That  there  was  not,  at  the  said  several  times  when,  &c.,  such  ancient 
ferry  as  in  the  declaration  mentioned,  in  manner,  &c.  Conclusion  to 
the  country.     Issue  thereon. 

On  the  trial,  before  Parke,  S.,  at  the  Kent  Summer  assizes,  1847, 
the  jury  found  the  right  of  ferry,  as  claimed,  from  the  Isle  of  Dogs  to 
Greenwich,  but  not  from  Greenwich  to  the  Isle  of  Dogs.  The  learned 
Judge  was  of  opinion  that  the  issue  was  divisible,  and  that  the  plaintiffs 
were  entitled  to  a  verdict  for  so  much  of  the  right  as  was  found  by  the 
jury :  and  he  directed  the  verdict  to  be  entered  accordingly,  subject  to 
a  motion  by  the  defendant  to  enter  a  nonsuit. 

ChamberSy  in  Michaelmas  term,  1847,  obtained  a  rule  nisi  accordingly. 
In  last  Trinity  term,(a) 

(a)  Jane  12th.    Before  Lord  DamiAii,  0.  J.,  PArmoVy  CoLBunaB,  and  Brli,  Js 

2m2 
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Channell^  Serjt«  and  Pigotby  showed  canae.     Since  R.  G.  Hil.  4  W.  4, 
^^  rt-t  Pleadings  in  particular  AetioTMy  V.,  5  B.  &  Ad.  ix.  x.  *an  iasae 
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like  the  present  may  be  taken  distribntivelj.     Before  the  New 


Rules  it  might  have  been  objected  that  if  a  plaintiff  had  the  verdict 
entered  for  him  upon  proof  of  a  more  limited  right  than  was  alleged  in 
the  declaration,  such  verdict  would  be  evidence  of  a  larger  right  than  he 
really  possessed.    But  thb  objection  is  now  obviated  by  the  necessity  of 
special  pleas :  the  right  alleged  is  specially  traversed ;  and  the  verdict  is 
distributed  according  to  the  actual  proof.     The  section  referred  to  is, 
certainly,  headed  ^<  In  Trespass ;"  and  in  the  first  five  rules  in  that  sec- 
tion trespass  only  is  mentioned ;  and  the  instances  given  of  pleadings  to 
be  taken  distributively  are  all  instances  of  pleas.     But  the  principle  of 
these  rules  must  be  applicable  to  all  actions  and  to  all  pleadings ;  and 
the  instances  given  are  to  be  taken  as  illustrations  only.     And  Rule  6  of 
the  same  section  is  not  so  confined,  but  directs  that,  « In  all  actions  in 
which  such  right  of  way  or  common  as  aforesaid,  or  other  similar  right  is 
so  pleaded,  that  the  allegations  as  to  the  extent  of  the  right  are  capable 
of  being  construed  distributively,  they  shall  be  taken  distributively."    A 
plaintiff  is  fairly  entitled  to  this  privilege  as  an  equivalent  for  the  loss  of 
several  counts.     In  this  case  the  right  proved  is  a  part  of  the  divisible 
right  alleged,  as  in  Knight  t;.  Woore,  3  New  Oa.  3,  where  the  right 
alleged  was  to  fetch  water  and  goods,  and  is  not  a  qualification  of  the 
entire  right,  as  in  Higham  v.  Rabett,  5  New  Ca.  622,  where  the  plea 
claimed  a  general  right  of  way  with  carts,  horses,  &;c.,  and  the  right 
proved  was  to  cart  timber  only.     Both  cases  are  cited,  and  the  point  dis- 
cussed in  note  (e)  to  Yard  tf.  Ford,  2  Wms.  Saund.  175  L  (6th  ed.). 
*Tapley  v.  Wainwright,  6  B.  &  Ad.  895,  and  Phythian  v.  White,  1 
'  "^J  M.  &  W.  216,  S.  C.  Tyr.  &  G.  615,  afford  instances  of  divisible 
allegations  of  right,  and  Kingsmill  v.  Bull,  9  East,  185,  Beadsworth  v, 
Torkington,  1  Q.  B.  782,  and  Brunton  v.  Hall,  1  Q.  792,  of  fatal  vari- 
ances.    The  defendant  should  have  confined  his  traverse  to  the  allegatioc 
)f  the  right  of  ferry  from  Greenwich  to  the  Isle  of  Dogs ;  note  (a)  t9 
Osborne  v.  Rogers,  1  Wms.  Saund.  269  a. 

OkamberSy  Peacock^  and  Badeley,  contri.  The  allegation  in  this  case 
was  of  one  entire  right ;  and  the  defendant  could  not  traverse  part ; 
Morewood  v.  Wood,  4  T.  R.  157.  [Pattbson,  J.  Where  a  prescription 
consists  of  two  parts,  as  of  a  right  to  receive  toll,  and  also  to  distrain 
for  it,  either  part  may  be  traversed ;  GriflSth  v.  Williams,  1  Wils.  388.] 
The  section(a)  of  New  Rules  relied  upon  applies  to  trespass  and  to  pleas 
only.  First  the  Rules  provide  for  all  actions,  then  for  pleadings  in  par- 
ticular actions :  I.  Assumpsit,  II.  Covenant  and  Debt,  III.  Detinue,  IV. 

ise,  y.  In  Trespass  only.     [CoLERiDas,  J.     Rule  6  in  Y.  is  followed 
a  proviso  which  clearly  is  not  confined  to  trespass  only.]     The  veiy 

'm  (<  distributively*'  is  inapplicable  to  a  declaration  :  «  distribution"  is 

(«)  6  B.  A  Ad.  s. 
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something  more  than  division ;  it  signifies  the  application  of  the  parts 
after  division ;  and  the  meaning  of  the  rule  is  that  the  parts  justified 
in  the  plea  are  to  be  applied  to  the  parts  proved  in  the  declaration. 
A  ferry  is  not  a  right  similar  to  the  rights  of  way  or  common  in  rule 
6;  a  ferry  is  a  franchise,  and  quite  unlike  an  easement  or  profit 
*or  other  ordinary  subject  of  private  grant.  The  rights  con-  r^Yoe 
templated  are  such  rights  as  may  be  pleaded  in  justification  of  ^ 
a  tort.  A  ferry  could  not  be  so  pleaded.  [Goleribgb,  J.  It  might  be 
pleadecl  in  an  action  of  trespass  to  the  shore.  Erie,  J.  Or  to  a  tres- 
pass against  the  ferryman  for  the  removal  of  some  person  who  obstructed 
him.]  The  cases  cited  for  the  plaintiffs  are  all  of  actions  of  trespass. 
In  Ivatt  V.  Mann,  3  Man.  &;  6.  691,  701,  Maule,  J.,  observes,  <<  these 
roles  apply  to  pleas  in  bar,  and  not  to  other  pleadings." 

Cfur,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

For  the  matter  now  in  dispute,  the  case  was  shortly  this :  the  plain- 
tiffs claimed  a  right  of  ferry  from  Greenwich  to  the  Isle  of  Dogs  and 
back  again,  and  they  proved  half  what  they  claimed,  the  right  from  but 
not  to  the  Isle  of  I)ogs.  The  defendant  admitted  by  his  pleading  that 
he  had  invaded  the  right  claimed,  supposing  such  a  right  in  fact :  but 
there  was  nothing  to  show  which  part  of  that  entire  right  he  had  invaded. 
Hence  the  plaintiffs  claimed  a  verdict  on  the  only  issues  on  the  record, 
viz. :  On  Not  possessed,  and  on  the  existence  of  the  ancient  and  entire 
right  of  ferry. 

It  appears  to  us  that,  in  admitting  the  invasion  of  the  right  as  stated, 
that  right  being  on  the  face  of  it  divisible,  the  defendant  must  be  taken 
to  have  admitted  it  as  to  each  part  which  would  entitle  the  plaintiffs  to  a 
verdict ;  and  we  think  the  plaintiffs  may  ^succeed  as  to  any  distinct  rif,fjc)o 
part  which  they  prore.  The  New  Rule  cited  clearly  applies  in  ^ 
actions  on  the  case,  as  well  as  trespass :  and  for  this  purpose  we  cannot 
discover  any  reason  for  difference  when  the  plaintiff  claims  as  owner  of  i 
•hinchisey  or  by  virtue  of  an  easement.  Rule  discharged.(a) 

(a)  Reported  bj  H.  DftTison,  Esq. 


OOIJSINS  V.  HARRIS  and  Others.    July  12. 

Under  itat.  42  0.  3,  e.  118,  a  remainder-man  in  poMession  can  compel  the  representativei  of  fiho 
tenant  of  a  preyions  partievlar  estete,  wbo  hu  redeemed  the  land  tax,  to  receive  the  coneidera- 
tion  monej  for  sach  redemption^  with  all  arrears  of  interest,  so  as  to  free  the  land  from  th« 
eharge  and  payment  of  the  interest  to  which  it  was  subject  for  the  benefit  of  snch  tenant  under 
sect  123. 

And  a  tenant  in  common  of  the  remainder,  if  he  tender  the  whole  amount  and  that  is  reAwed^ 
and  the  interest  distrained  for,  may  plead  the  tender  in  bar  of  an  arowry. 
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Replevin.  Avowry :  that  the  close  in  which,  &c.,  had  been  subject 
to  a  land  tax  of  202.  a  year,  under  stat.  42  G.  8,  c.  116;  that  the  tenant 
for  life,  since  deceased,  had  redeemed  the  land  tax  by  a  money  payment 
according  to  the  provisions  of  the  said  act ;  and  that  the  close  in  which, 
&;c.,  thereupon  became  chargeable,  for  the  benefit  of  the  tenant  for  life, 
his  executors,  administrators  or  assigns,  with  the  amount  paid  as  the  con- 
sideration of  such  redemption,  and  with  the  payment  of  a  yearly  sum  by 
way  of  interest  thereon,  equal  in  amount  to  the  land  tax  so  redeemed. 
That  defendants  had  become  entitled  to  the  said  yearly  sum  (under  the 
will  of  the  tenant  for  life,  and  by  assignment),  and  distrained  for  arrears. 
Verification. 

Plea.  That  plaintiff,  at  the  time  when,  &c.,  was  tenant  of  the  close 
by  demise  from  three  persons  who,  upon  the  death  of  the  tenant  for  life, 
became  seised  thereof  in  fee  as  tenants  in  common ;  and  that,  after  the 
*7271  ^^^^^^^S  ^^  ^^^^  arrears,  and  before  the  time  when,  &c.,  "^two  of 
-'  such  tenants  in  common  (without  the  privity  of  the  third),  for  the 
purpose  of  freeing  the  land  from  charge  in  respect  of  the  consideration 
money  paid  as  aforesaid,  and  from  the  said  payment  of  interest,  tendered 
and  offered  to  the  persons  entitled,  viz.  to  defendants,  a  sum,  viz.  600?., 
such  sum  being  equal  in  amount  to  the  money  so  paid  as  the  considera- 
tion, &c.,  and  all  yearly  sums  of  money  by  way  of  interest  thereon  equal 
in  amount  to  the  land  tax  redeemed  as  aforesaid,  then  in  arrear,  to  wit, 
all  the  arrears  in  the  avowry  mentioned ;  which  defendants  refused  to 
receive.     Verification.     General  demurrer  and  joinder. 

The  case  was  argued,(a)  in  this  vacation,  by  Hoggins  for  the  defend- 
ants, and  BramwM  for  the  plaintiff. 

The  arguments  are  fully  noticed  in  the  judgment  of  the  Court. 

Cur,  adv,  vult, 

Patteson,  J.,  now  delivered  judgment. 

In  replevin,  the  defendants  avowed  for  the  interest  upon  a  sum  paid 
for  the  redemption  of  the  land  tax  on  the  land  by  a  former  tenant  for 
life  under  whom  they  claimed.  The  plaintiff  pleaded  that  he  held  a 
moiety  of  the  remainder  in  fee,  and,  being  desirous  of  freeing  the  lands 
from  this  charge,  had,  before  the  distress,  tendered  to  the  defendants  the 
principal  sum  paid  for  such  redemption,  together  with  all  the  interest  that 
was  due,  and  that  they  had  refused  the  same. 

By  the  demurrer  thereto  the  question  raised  is,  whether  the  person  in 
remainder,  who  has  come  to  the  possession  of  land,  can  compel  the  as- 
signees of  the  tenant  of  a  previous  particular  estate,  who  has  redeemed 
♦79ftl  *^^®  ^^^^  **^  charged  on  such  lands  out  of  his  own  property, 
-^  to  receive  at  any  time  the  principal  money  paid  as  the  consider- 
ation for  such  redemption,  together  with  all  arrears  of  interest,  and  so  to 
free  the  land  from  the  charge  and  payment  of  interest.  If  he  can,  the 
plea  is  valid ;  because  it  shows  a  tender  of  the  principal  and  interest 

(a)  July  lit    Before  Lord  DsinfAx,  0.  J,,  PxTnioH,  Colbbzdqm,  and  Eblb,  Jil 
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before  the  distress :  and,  though  the  present  plaintiiF  is  only  tenant  in 
common  of  a  moiety,  still,  if  the  right  exists  for  a  remainder-man  in 
severalty,  it  appears  to  us  that  it  would  exist  for  each  tenant  in  common 
vho  might  take  the  estate  in  remainder. 

The  pomt  depends  upon  th6  effect  of  stat.  42  G.  8,  c.  116,  s.  128, 
which,  in  case  of  redemption  of  the  land  tax  by  a  tenant  of  an  estate 
not  of  inheritance,  enacts  that  the  lands  shall  be  and  become  chargeable 
for  the  benefit  of  such  tenant,  his  executors,  administrators,  or  assigns, 
with  the  amount  of  the  moneys  paid  as  the  consideration  for  the  redemp- 
tion, and  with  the  payment  of  a  yearly  sum  by  way  of  interest  ihereon, 
equal  in  amount  to  the  land  tax  redeemed.  The  plaintiff  contends  that 
the  land  is  hereby  made  subject  to  the  payment  of  a  debt  and  interest, 
which  the  holder  of  the  land  may  at  any  time  discharge.  The  defendants 
contend  that  the  land  is  made  subject  to  a  perpetual  annuity  or  rent  charge 
equal  to  the  amount  of  the  interest.  It  appears  to  us  that  the  plaintiff's 
is  the  true  construction. 

If  we  confine  our  attention  to  this  section,  the  expression,  that  the 
land  shall  be  chargeable  with  the  principal  sum  for  the  benefit  of  the 
tenant  and  his  executors,  indicates  the  existence  of  a  debt,  and  would 
have  no  effect  if  the  enactment  made  the  payment  of  interest  an  annuity 
without  power  of  redemption,  and  gave  neither  party  any  right  in  respect 
of  the  principal ;  *al80  the  expression  that  interest  should  be  due  r^,-QQ 
implies  a  debt,  and  is  not  the  language  for  creating  an  annuity.      ^ 

If  we  regard  the  other  parts  of  the  statute,  the  presumption  in  favour 
of  this  construction  is  increased.  The  Legislature  has  provided  for  charg« 
ing  the  land-tax  redeemed  either  in  perpetuity  or  for  a  time,  and  has 
used  throughout  the  act  appropriate  language  for  a  continuing  annual 
charge  where  such  was  the  intention.  By  sect.  88,  when  bishops  redeem 
with  moneys  raised  under  the  statute,  the  land  tax  redeemed  is  made  a 
perpetual  charge  to  be  added  to  the  accustomed  ya)ly  rent.  So,  by 
sect.  89,  in  case  of  redemption  of  the  land  tax  on  Unds  comprised 
therein,  it  is  added  to  the  rent  of  existing  leases.  Bu^  the  154th  section 
affords  the  most  important  contrast,  which  provides  for  the  sale  of  the 
land  tax  to  a  purchaser  unconnected  with  the  estate :  it  provides  thai 
such  purchaser  and  his  heirs  shall  be  entitled  to  demand,  and  shall  be 
deemed  to  be  in  the  actual  seisin  of,  a  yearly  rent,  as  a  fee  farm  rent, 
equal  to  the  land  tax  redeemed,  to  be  issuing  and  payable  out  of  the 
lands  which  were  liable. 

It  is  not  easy  to  suppose  that  the  Legislature  intended  to  produce  the 
same  result  by  two  enactments  which  are  so  very  different  in  their  words. 
The  precautions  required  by  the  statute  before  a  stranger  is  allowed  to 
fix  an  annual  payment  irredeemable  on  the  lands  make  it  probable  that 
the  enactment  in  question  was  intended  to  create  a  debt  payable  at  any 
time. 
The  statute  regards  those  who  are  interested  in  the  estate,  whether 
vol..  XII. — 53 
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jointly  or  saccessivelj,  as  one  owner,  and  giyes  to  any  one  of  them  a 
preference  over  strangers  to  redeem,(a)  and  prevents  the  sale  to  a  stran- 
^  ger  till  notice  has  been  given  to  them,  and  they  have  refused  to 

-'  "^redeem ;  it  being  considered  that  the  fixing  a  perpetual  rent 
charge  on  the  estate  might  be  a  great  inconvenience  to  the  owners.  Bat, 
in  the  case  where  the  ownership  is  to  pass  to  several  in  succession,  and 
the  preference  to  redeem  is  given  to  the  holder  of  the  particular  estate 
who  happens  to  be  in  possession,  it  would  be  an  unreasonable  sacrifice  of 
those  in  remainder  to  him  if  he  was  allowed  to  choice  of  investing  his 
money  so  as  to  fix  a  perpetual  encumbrance  on  those  who  are  to  succeed, 
they  probably  being  of  the  same  family,  or  taking  under  the  same  grantor, 
and  so  not  wholly  to  be  disregarded  by  the  tenant  of  the  particular  estate; 
and  they  being,  in  many  instances,  either  under  the  disabilities  of  cover- 
ture or  infancy,  and  so  incapable  of  default,  or  holding  contingent  interests 
only,  and  so  not  entitled  to  interfere.  If  the  tenant  of  the  particular 
estate  makes  the  necessary  advance,  it  is  just  to  him  that  his  advance 
with  interest  should  be  secured  to  him;  and  it  is  just  to  those  in  remainder 
that  they,  so  indemnifying  him,  should  be  allowed  to  free  their  estate. 
The  construction  we  adopt  attains  these  objects. 

It  is  confirmatory,  that  the  clause  relating  to  redemption  by  one  co- 
parcener, sect.  124,  is  worded  in  the  same  way.  They  may  well  be  con- 
sidered to  be  of  one  family,  and  the  advance  by  one  to  be  a  loan  to  the 
others  secured  on  their  estate,  which  they  might  pay  off  with  interest, 
this  being  an  indemnity  to  the  coparcener  that  made  the  advance :  and 
such  redemption  is  distinguishable  from  the  more  hostile  description, 
where  a  stranger  has  the  fee  farm  rent  above  mentioned  in  case  of  total 
default  of  all  interested  in  the  estate. 

The  statute  is  in  pari  materifi  with,  and,  in  a  degree,  in  furtherance 
of,  Stat.  38  G.  3,  c.  60  :  and  a  reference  to  that  statute  makes  the  con- 
75^11  8^^^^^^^^  clear.     That  ^statute  also  gave  a  preference  to  those 

-'  who  were  interested,(5)  and  enabled  tenants  not  of  the  inheritance 
to  redeem,  and  gave  such  tenant  an  option,  either  to  declare  his  wish  %, 
be  considered  on  the  footing  of  a  purchaser  not  being  interested,  or  not; 
and,  if  he  so  declares,  he  is  to  have  all  the  rights  of  such  purchaser  (sect. 
17) ;  and,  by  sect.  37,  he  and  his  executors,  administraiors,  and  assigns 
are  to  hold  the  land  tax  so  redeemed  as  an  annuity  issuing  out  of  the 
lands,  subject  to  a  power  of  redemption  about  to  be  mentioned ;  and,  by 
sect.  18,  where  such  option  shall  have  been  declared  by  such  tenant,  vis. 
to  have  a  continuing  annuity,  it  shall  be  lawful  for  those  in  remainder, 
at  any  time  after  the  remainder  has  vested  in  possession,  to  demand  from 
the  proprietor  of  such  annuity  (that  is  the  land  tax)  an  assignment  of  his 
interest  therein,  on  transferring  to  him  the  same  amount  of  3  per  cent 
stock  as  was  transferred  by  the  original  contractor  for  redemption ;  and 

(a)  Sm  Metfl.  19,  lU,  151, 162. 
(6)  Beet  12. 


♦ 


12  ADOLPHUS  k  ELLIS.   N.  S.  781 

snch  proprietor  is  to  make  an  immediate  assignment ;  and  persons  under 
disability  are  capacitated  to  assign.     These  are  the  provisions  for  the 
alternative  of  snch  tenant  electing  to  have  a  continuing  annuity.     The 
Legislature  pointedly  negatives  his  right  to  effect  this  against  the  will  of 
those  in  remainder,  and  enables  them  at  any  moment  after  possession  to 
clear  the  land  of  the  annuity  by  transferring  the  same  amount  of  stock. 
The  provisions  for  the  other  alternative,  when  such  tenant  does  not  so 
declare  his  option,  are  now  to  be  considered.     In  that  case,  by  sect.  37, 
the  lands  shall  be  and  become  chargeable  for  the  benefit  of  such  person. 
his  executors,  administrators,  or  assigns,  with  the  amount  of  the  3  per 
cents,  which  shall  have  been  transferred  as  the  consideration  for  redemp- 
tion, and  with  the  ^payment  of  such  yearly  sum  of  money  by  way  r^Y^9 
of  interest  thereon  as  shall  be  equal  to  the  land  tax  redeemed.   It 
IS  almost  certain  that  the  Legislature  must,  by  these  words,  have  intend- 
ed to  create  a  debt  in  the  nature  of  a  mortgage,  which  the  mortgagor, 
upon  coming  to  the  possession,  might  at  any  time  pay  off  by  returning 
the  principal  stock  and  paying  up  the  interest.     For  it  would  be  incon- 
sistent to  provide  that  the  annuity  might  be  redeemable  at  any  moment 
if  the  tenant  for  life  declared  his  option  to  have  it  permanent,  but,  if  he 
declared  no  such  option,  it  should  be  permanent  and  those  in  remainder 
should  have  no  power  of  redemption ;  so  that  permanence  should  be  taken 
away  where  the  option  to  have  it  should  be  declared,  and  should  be 
granted  where  such  option  is  not  declared. 

These  being  the  provisions  in  respect  of  options  by  such  tenants  in 
Stat.  38  G.  3,  c.  60,  by  stat.  42  G.  8,  c.  116,  certain  alterations  are  made. 
The  power  of  declaring  the  option  is  no  longer  to  exist ;  a  power  to  dis- 
pose of  the  cases  where  the  option  has  been  already  declared  under  the 
former  act  is  provided  by  sect.  40 ;  and,  by  sect.  23,  if  the  land  tax  does 
not  exceed  25/.,  the  consideration  for  redemption  may  be  money  instead 
of  stock.  Then,  by  sect.  123,  the  provision  is  made  for  charging  the 
land  with  the  debt  in  case  of  redemption  by  tenant  of  a  particular  estate. 
Fhe  provision  is  literally  the  same  as  that  in  stat.  38  G.  3,  c.  60,  for  such 
charge  where  such  tenant  had  not  declared  his  option.  In  that  case,  we 
have  seen,  the  words  created  a  debt  which  those  in  remainder  might  at 
any  moment  pay  off.  And,  as  stat.  38  G.  3,  c.  60,  is  for  many  purposes 
recognised  and  continued  by  the  present  act,  it  is  almost  certain  that  the 
Legislature,  by  re-enacting  this  clause  in  terms,  intended  it  should  hare 
its  former  e^ect. 

*These  being  the  reasons  for  the  construction  that  the  debt  and  p^i-qo 
interest  might  be  paid  off,  it  remains  to  consider  the  grounds  ad-  L 
duced  for  holding  that  a  permanent  charge  was  created.  It  was  said  that 
there  were  no  words  expressly  compelling  the  creditor  to  receive  the  debt 
But  express  provision  is  not  to  be  expected:  generally  speaking,  no 
'compulsion  is  necessary  for  the  receipt  of  a  debt.  It  was  said  that  there 
was  no  provision  for  compelling  a  debtor  to  pay  at  any  time.     There  is 
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not :  bnt  the  Legislature  may  have  well  considered  that  the  lands  wero 
an  ample  security,  that  the  interest  was  a  compensation,  and  that,  if  the 
principal  was  wanted,  this  charge,  as  a  mortgage,  might  be  assigned,  and 
BO  the  consideration  raised.     It  was  said  there  was  hardship  in  giving 
those  in  remainder  the  option  to  pay  off  at  any  moment,  because  they 
might  choose  to  pay  off  when  the  8  per  cents,  were  low,  and  so  gain  an 
advantage.     But  this  ground  is  founded  on  misconception.     By  stat.  S8 
G.  8,  c.  60,  s;  9,  the  consideration  was  to  be  3  per  cent,  stock,  and  the 
payment  was  to  be  by  transfer  of  stock  only.     By  stat.  42  G.  8,  c.  116, 
where  the  land  tax  does  not  exceed  25^.,  the  consideration  may  be  money 
In  the  present  case  the  land  tax  was  20Z.,  and  the  consideration  was 
money,  as  alleged  in  the  pleadings ;  and,  therefore,  those  who  seek  to  pay 
off  the  debt  have  to  repay  the  same  amount  of  money  which  was  origin- 
ally paid  for  the  redemption :  and  the  price  of  stocks  has  no  bearing. 
Even  if  this  inconvenience  had  existed,  it  would  have  been  no  argument: 
for  stat.  38  G.  3,  c.  60,  s.  18,  expressly  provided  for  redemption  at  any 
moment  by  transferring  an  equal  amount  of  stock. 

If  inconvenience  is  to  be  considered  at  all,  it  affords  a  strong  argument 
»7<ld1  '"^  favour  of  the  construction  we  *have  adopted:  for  thereby  an 
^  indemnity  is  secured  for  the  tenant  who  advances  the  money ;  and 
a  provision  to  free  from,  an  encumbrance  is  secured  to  the  successors : 
but,  by  the  other  construction,  the  tenant  of  the  particular  estate  might 
injure  the  inheritance  by  a  perpetual  encumbrance  affecting  every  part 
of  it,  and  without  a  power  of  apportioning  the  charge,  which  would  bo 
requisite,  and  which  is  expressly  provided,  where  a  permanent  rent  charge 
is  intended,  by  sect.  155. 

It  follows  that  our  judgment  is  for  the  plaintiff. 

Judgment  for  plaintiff.(a) 

(a)  Reported  by  H.  DatIsoii,  Esq.  • 
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Ib  a  dedftration  in  cue,  each  eonnt  alleged  that  plaintiff  was  possesaed  of  a  dwelling-honse,  and 
defendant  of  coal  mines  lying  near  to  and  under  it ;  and  that  the  dwelling-house  was  snpported 
in  part  by  land  between  the  same  and  the  mines :  and  that  the  plaintiff  "  of  right  was  entitled 
to  and  of  right  ought  to  hare  had  his  said  dweUing-house"  "so  supported  in  part  by  the  said 
land,  without  the  hindrance  or  disturbance  of  any  person." 

The  first  count  alleged  that  defendant,  "  wrongfully  and  ipjnriously,  in  so  unskilful,  careless, 
negligent,  and  improper  a  manner,  worked  and  excarated"  the  mines,  that  the  land  by  which 
the  house  was  in  part  supported  was  disturbed  and  withdrawn,  and  the  support  of  the  hoose 
injured  and  destroyed,  and  the  foundations  of  the  house  gare  way,  Ac. 

ne  second  count  alleged  that  defendant,  "  wrongfully  and  injuriously,  made  divers  holes,  exe»> 
Tat  ions  and  cuttings  in  and  loosened  and  disturbed  and  removed  a  great  part  of  the  said 
land"  by  which  the  dwelling-house  was  in  part  supported,  whereby  the  support  of  the  hooae 
was  injured,  Ac  (as  before.) 

■eld,  after  Tcrdict,  a  bad  declaration,  for  not  stating  the  grounds  on  whioh  plaintiff  was  eatitfsd 
lo  have  his  house  supported  by  the  land  above  the  mines. 
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I  I 

Case.    The  first  count  of  the  declaration  charged  that,  whereas  plain- 
tiff, before  and  at  the  time  of  the  committing,  &c.,  was  possessed  of  a 
certain  dwelling-house  and  sho].^  and  also  of  a  certain  cottage  and  weav- 
ing shop,  with  the  appurtenances,  situate  in,  &c.  (Lancashire) ;  ^'  and 
the  defendants  were  then  possessed  of  certain  coal  mines,  Ijing  and  being 
near  to,  and  under,  the  said  dwelling-house  and  shop,  cottage  and  weav- 
ing shop  of  the  plaintiff:  and  the  said  *dwelling-house,  shop,"   ^^,-qi; 
tc,  "  before  and  at  the  times  of  the  committing,"  &c  ,  "  were  sup    L 
ported,  m  part,  by  certain  land  between  the  same  and  the  said  mines : 
and  the  plaintiff,  before  and  during  those  times,  of  right  was  entitled  to 
and  of  right  ought  to  have  had  his  said  dwelling-house,  shop,"  &c.,  ''so 
supported  in  part  by  the  said  land,  without  the  hindrance  or  disturbance 
of  any  person:  Yet  the  defendants,  well  knowing,"  &c.,  ''but  contriv- 
ing," &c.,  to  wit,  on,  Ac,  and  on  divers  other  days,  &c.,  "  wrongfully 
and  injuriously,  in  so  unskilful,  careless,  negligent,  and  improper  a  man- 
ner, worked  and  excavated  their  said  mines,  that  thereby  the  said  land, 
by  which  the  said  dwelling-house  and  shop,"  &c.,  "  of  the  plaintiff  were 
in  part  supported  as  aforesaid,  became  and  was  loosened,  disturbed, 
removed,  and  withdrawn ;  and  thereby  the  said  support  of  the  said  house 
and  shop,"  &c.,  "of  the  plaintiff  was  greatly  weakened,  lessened,  and 
injured  and  destroyed :  and  the  plaintiff  lost,  and  was  deprived  of,  the 
same  support :  and,  by  means  of  the  premises,  the  foundations  of  the  said 
house,  shop,"  &c.,  "  gave  way,  and  were  weakened  and  injured ;  and  the 
walls  and  ceilings  and  other  parts  of  the  said  house  and  shop,"  &c., 
"were  shaken,  cracked,  and  broken,  and  the  said  house  and  shop,"  &c., 
"greatly  deteriorated  in  value,  and  rendered  uninhabitable." 

The  second  count  was  the  same,  down  to  and  including  the  words 
'*  wrongfully  and  injuriously;"  and  it  then  w^ent  on  as  follows:  "made 
divers  holes,  excavations,  and  cuttings  in  and  loosened  and  disturbed  and 
removed  a  great  part  of  the  said  land  by  which  the  said  dwelling-house 
and  shop,  cottage  and  weaving  shop,  of  the  plaintiff,  were  in  part  sup- 
ported as  aforesaid :  and  thereby  '''the  said  support  of  the  said  r^noo 
house  and  shop,"  &c.,  "  of  the  plaintiff,  by  the  said  land,  was  ^ 
greatly  weakened,  lessened,  injured,  and  destroyed ;  and  the  plaintiff  lost 
and  was  deprived  of  the  same  support :  and,  by  means  of  the  premises, 
the  foundations  of  the  said  house,  shop,"  &c.,  "gave  way,  and  were 
weakened  and  injured ;  and  the  walls  and  ceilings  and  other  parts  of  the 
said  house,  shop,"  &c.,  "  were  shaken,  cracked,  and  broken,  and  the  said 
house  and  shop,"  &c.,  "  greatly  deteriorated  in  value,  and  rendered  uninha- 
bitable." 

Pleas  :  Not  guilty :  and  eight  other  pleas,  all  concluding  to  the  country. 
Issues  thereon. 

On  the  trial,  before  Crbssv/rll,  J.,  at  the  Liverpool  Summer  assizes, 
1846,  by  consent  of  parties,  it  wa«  ordered  by  the  Court  that  the  jury 
Bhould  find  a  verdict  for  the  plaintiff,  damages  lOOOZ.,  costs  40^.,  subject 
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to  be  reduced  to  the  sum  at  which  they  might  be  assessed  by  a  barrister, 
and  subject  to  the  opinion  of  this  Court  on  a  special  case,  to  be  drawn  bj 
such  barrister,  and  on  the  pleadings,  which  it  was  agreed  should  form 
part  of  the  case ;  and  that  the  defendants  should  have  the  same  right,  in 
respect  of  arresting  the  judgment,  as  if  there  were  a  motion  for  the  pur- 
pose in  an  ordinary  manner. 

The  case  was  stated  accordingly,  and  damages  assessed :  but,  as  the 
judgment  of  the  Court  related  to  the  declaration  only,  the  remainder  of 
the  case  is  omitted  here ;  and  the  report  of  the  argument  is  confined  to 
the  point  on  which  the  Court  decided. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 
"^7371  *^nowleSj  for  the  plaintiff.  The  objection  which  will  be  made 
to  the  declaration  is,  that  it  does  not  show  how  the  plaintiff  ac- 
quired the  right  to  the  support  of  the  land  between  his  house  and  the 
mines  to  the  defendants.  The  question  here  arises  as  on  motion  in  arrest 
of  judgment.(6)  But  this  statement  would  be  enough  on  genera!  demurrer. 
In  Hilton  v.  Earl  Granville,  5  Q.  B.  701,  the  declaration  stated  generally 
that  the  plaintiff  was  possessed  of  a  messuage,  belonging  to  and  support 
ing  which  there  were  certain  foundations  which  the  plaintiff  of  right  had 
enjoyed  and  was  enjoying  at  the  time  of  the  grievance,  and  still  ought 
to  enjoy,  for  the  support  of  the  messuage,  without  hindrance  or  distorb- 
'  ance,  but  the  defendant  wrongfully,  negligently,  and  improperly,  aod 
without  leaving  any  proper  or  su£Scient  support  in  that  behalf,  worked 
certain  mines  under  ground  near  to  the  messu^e,  and  by  reason  of  the 
premises  the  foundations  were  greatly  weakened,  &c.,  and  the  messuage 
cracked  and  sank  in :  and  judgment  was  there  given,  on  demurrer,  for 
the  plaintiff,  for  the  badness  of  the  pleas.  [Coleridge,  J.  We  under- 
stood that  error  was  to  be  brought  upon  our  judgment  in'  that  case :  but 

"^7381  ^^  ^  ^^^  ^^^  ^^^  ^^^  that.((?)]  The  '''right  here  is  possessory ; 
and  it  is  enough,  as  against  a  wrong-doer,  if  the  declaration  con- 
nects the  right  with  the  possession  of  the  messuage,  as  here  substantially 
it  does ;  2  Chitty  PI.  612,  note  (r),  617,  note  (2),  (7th  ed.) ;  Com.  Dig. 
Pleader  (C  39),  and  note  (1)  to  Coryton  v.  Lithebye,  2  Wms.  Saund.  114, 
114  a,  where  Sands  v.  Trefuses,  Cro.  Car.  575,  is  cited. 

{a)  November  12tb,  1847,  before  Lord  DEmrAV,  C.  J.,  Colsrioos,  Wiobtmax,  and  Eklb,  Ji>i 
and  Nofember  16th,  before  Lord  DcNMAir,  C.  J.,  Colbridob  and  Eble,  Ji. 
(6)  No  distinction  between  the  two  counts  was  suggested  in  the  argument 
(c)  After  the  rule  for  a  new  trial  was  made  absolute,  as  mentioned  in  note  (c)  to  5  Q.  B.  730,  the 
cause  was  tried  at  the  bar  of  this  Court  before  Lord  Denm ak,  C.  J.,  Pattb80N„  CoLBRi]>OKf  tfi<l 
WiOHTMAN,  Js.,  on  June  2l8t,  23d,  and  23d,  1847;  when,  upon  the  answers  returned  hj  the  jarj 
to  the  several  questions  proposed  by  the  Court,  it  was  agreed  that  the  verdict  shonli)  be  entertdsi 
should  be  subsequently  determined  by  the  Court  Accordingly,  in  Michaelmas  term,  1847,  Tal- 
/ourd,  Seijt,  for  the  plaintiff,  and  Sir  J.  J^rvi*,  Attorney  General,  /or  the  defendar.t,  obtaiB«<i 
cross  rules  Nisi.  The  rules  were  argued  before  the  same  Judges  in  last  Easter  term  (MtySth, 
1S48),  by  Taf/ottrd,  Seijt,  Sir  F.  Kelly y  Godton,  Stammert,  and  Joa^h  Brown,  for  the  plsiotii^ 
ud  by  Sir  J,  Jervit,  Attorney  Oeneral,  Sir  F,  Thmigtr,  T,  F.  EllU, Peacock,  and  Ootcer,  forth* 
defendant  The  Court  took  time  to  consider:  and,  on  this  day  (July  12th,  1848),  suggested  thai 
the  parties  should  concur  in  a  modification  of  the  issues  and  verdict  to  as  to  raise  the  points  ii 
dispute.    The  case  has  since  stood  over  (Hil.  T.  1861). 
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Cowlingj  contri.  This  is  not  the  case  of  a  possessory  right,  which,  if 
alleged,  may  be  simply  traversed:  here  the  existence  of  the  right  is 
nakedly  alleged ;  and  it  is  impossible  to  say  whether  the  jury  had  any 
valid  ground  for  finding  it.  The  case  of  Hilton  v.  Earl  Granyillo,  5  Q. 
B.  701,  in  its  present  state,  cannot  be  considered  decisive.  Trower  v. 
Chadwick,  3  New  G.  334,  may  appear  to  support  the  present  declara* 
tion :  but  the  authority  of  that  case,  as  to  the  point  now  under  discussion, 
ia  slight ;  and  the  judgment  of  the  court  of  Common  Pleas  was  reversed 
in  the  Exchequer  Chamber ;  Chadwick  t;.  Trower,  6  New  Ca.  1. 

KnowleSf  in  reply,  cited  the  precedents  in  2  Chitt.  Plead.  582,  7th  ed. 
(precedent  of  declaration  for  obstructing  windows),  Jones  v.  Bird,  5  B.  & 
Aid.  837,  Dodd  v.  Holme,  1  A.  &  E.  493,  Brown  v.  Windsor,  1  Cro.  & 
J.  20,  and  Trower  t;.  "**  Chadwick.  He  also  contended  that,  if  p^cijqQ 
there  was  a  defect  in  the  declaration,  it  was  waived  by  pleading  ^ 
over.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  stated  that  the  Court  had  prepared  a  judg- 
ment in  writing,  which  was  not  then  at  hand ;  but  that  the  opinion  of  the 
Court  was  that  the  declaration  was  bad  for  not  stating  the  grounds  on 
which  the  plaintiff  was  entitled  to  have  his  house  supported  by  the  land 
above  the  coal  mines.  On  that  short  ground,  his  Lordship  said,  the 
Court  held  the  declaration  insufficient :  this  would  entitle  the  defendants 
to  judgment  on  the  issue  upon  Not  Guilty :  but  some  little  consideration 
might  be  necessary  in  applying  the  present  decision  to  the  other  issues. 

The  case  was  not  again  mentioned  in  Court.(a) 

(a)  6e«  th«  next  eai«. 


The  following  case,  decided  in  Michaelmas  term,  1850,  may  conve- 
niently be  added  here. 

HUMPHRIES  V.  BROGDEN.    INov.  21,  I860.] 

Aedon  on  the  ease  by  the  oceupier  of  the  surface  of  land  for  negligently  and  improperly,  and, 
without  leaTing  any  sufficient  pillars  and  supports,  and  contrary  to  the  custom  of  mining  in 
the  oonntey  where,  Ac,  working  the  subjacent  minerals,  per  quod  the  surface  gave  way.  Plea: 
Not  guilty.  It  was  proved  on  the  trial  that  plaintiff  was  in  occupation  of  the  surface,  and  de- 
fendant of  the  subjacent  minerals  ,*  but  there  was  no  evidence  how  the  occupation  of  the  supe- 
rior and  inferior  strata  came  into  different  hands.  The  surface  was  not  built  upon.  The  jury 
found  that  the  defendants  had  worked  the  mines,  carefully  and  according  to  custom,  but  with- 
out leaving  sufficient  support  for  the  surface. 

Held  that  the  plaintiff  was,  on  this  finding,  entitled  to  have  the  verdict  entered  for  him ;  for  that» 
of  common  right,  the  owner  of  the  surface  is  entitled  to  support  from  the  subjacent  strata;  an^ 
if  the  owner  of  the  minerals  removes  them,  it  is  his  duty  to  leave  sufficient  support  for  the  sur- 
fiMe  in  its  natural  state. 

This  was  an  action  against  the  Durham  County  Goal  Company,  sued 
in  the  name  of  their  secretary.     On  the  trial,  before  Coleridge,  J.,  at 
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♦7J.01  ^^^  Durham  ^Spring  assizes,  1850,  the  jury,  in  answer  to  qnestions 
-*  put  by  the  learned  Judge,  found  the  facts  specially.  His  Lord 
ship  then  directed  a  verdict  for  the  plaintiff,  giving  the  defendants  leave 
to  move  to  enter  a  verdict  for  them  upon  the  findings  of  the  jury. 
KnowleSy  in  Easter  term  1850,  obtained  a  rule  nisi  accordingly.  In 
Trinity  term,  1850,(a) 

WatBon  dkudiJoBeph  Addison  showed  cause,  and  Krwwles  and  Hugh  SUt 
supported  the  rule.  The  judgment  of  the  Court  states  so  folly  the  nature 
of  the  case,  the  pleadings,  and  the  arguments  and  authorities  adduced 
on  both  sides,  as  to  render  any  farther  statement  unnecessary. 

Chir.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  an  action  on  the  case.  The  declaration  alleges  that  the  plain- 
tiff was  possessed  of  divers  closes  of  pasture  and  arable  land,  situate, 
fcc,  yet  that  the  Company,  so  wrongfully,  carelessly,  negligently,  and 
improperly,  and  without  leaving  any  proper  and  sufficient  pillars  or  sup- 
ports in  that  behalf,  and  contrary  to  the  custom  and  course  of  practice 
of  mining  used  and  approved  of  in  the  country  where  the  mines  therein- 
after mentioned  are  situate,  worked  certain  coal  mines  under  and  con- 
tiguous to  the  said  closes,  and  dug  for  and  got  and  moved  the  coals, 
minerals,  earth  and  soil  of  and  in  the  said  mines,  that  by  reason  thereof 
the  soil  and  surface  of  the  said  closes  sank  in,  cracked,  swagged,  and 
gave  way ;  and  thereby,  &c.  The  only  material  plea  was  Not  guilty. 
^,_  .-^  *The  cause  coming  on  to  be  tried  before  my  brother  Coleridgb 
^  at  the  last  Spring  assizes  for  the  county  of  Durham,  it  appeared 
that  the  plaintiff  was  possessed  of  the  closes  described  in  the  declaration, 
and  that  the  Durham  County  Coal  Company  (who  may  sue  and  be  sued 
by  their  secretary)  were  lessees,  under  the  Bishop  of  Durham,  of  the 
coal  mines  under  them ;  but  there  was  no  other  evidence  whatever  as  to  the 
tenure  or  the  title  either  of  the  surface  or  of  the  minerals.  It  appeared 
that  the  Company  had  taken  the  coals  under  the  plaintiff's  closes,  with- 
out leaving  any  sufficient  pillars  to  support  the  surface,  whereby  the  closes 
had  swagged  and  sunk,  and  had  been  considerably  injured ;  but  that 
supposing  the  surface  and  the  minerals  to  have  belonged  to  the  same  per- 
son, these  operations  had  not  been  conducted  carelessly  or  negligently  or 
contrary  to  the  custom  of  the  country.  The  jury  found  that  the  Com- 
pany had  worked  carefully  and  according  to  the  custom  of  the  country, 
but  without  leaving  sufficient  pillars  or  supports :  and  a  verdict  was  entered 
for  the  plaintiff  for  llOZ.  damages,  with  leave  to  move  to  enter  a  verdici 
for  the  defendant,  if  the  Court  should  be  of  opinion  that  under  these 
circumstances  the  action  was  not  maintainable. 

The  case  was  very  learnedly  and  ably  argued  before  us  in  Easter  and 

(a)  On  the  23d  and  24th  Mmj,  1860.    Before  Lord  Caxpbkli^  C.  J.,  Pattibon,  CoLBRma^ 
«Dd  Brlb,  Js. 
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Trinity  terms  last     On  account  of  the  great  importance  of  the  question, 
we  have  taken  time  to  consider  of  our  judgment. 

For  the  defendant  it  was  contended  that,  after  the  special  finding  of 
the  jury,  the  declaration  is  defective  in  not  alleging  that  the  plaintiff  was 
entitled  to  have  his  closes  supported  by  the  subjacent  strata.  But  we 
are  of  opinion  that  such  an  allegation  is  unnecessary  to  *rai8e  the  r-^fj^o 
question  in  this  action,  Whether  the  Company,  although  they  did  ^ 
not  work  the  mines  negligently  or  contrary  to  the  custom  of  the  country, 
were  bound  to  leave  props  to  support  the  surface  ?  If  the  easement 
which  the  plaintiff  claims  exists,  it  does  not  arise  from  any  special  grant 
or  reservation,  but  is  of  common  right,  created  by  the  law,  so  that  we  are 
boond  to  take  notice  of  its  existence.  In  pleading,  it  is  enough  to  state 
the  facts  from  which  a  right  or  a  duty  arises.  The  carefully  prepared 
declaration  in  Littledale  v.  Lord  Lonsdale,  2  fi.  Bl.  267  (Earl  of  Lons- 
dale V.  Littledale),  for  distributing  the  right  of  the  owner  of  the  surface 
of  lands  to  the  support  of  the  mineral  strata  belonging  to  another,  con- 
tains no  express  allegation  of  the  right ;  and,  if  the  omission  had  been 
considered  important,  it  probably  Would  have  been  relied  upon,  rather 
than  the  objection  that  a  peer  of  Parliament  was  not  liable  to  be  sued  in 
the  Court  of  King's  Bench  by  bill. 

We  have  therefore  to  consider,  whether,  when  the  surface  of  land  (by 
which  is  here  meant  the  soil  lying  over  the  minerals)  belongs  to  one  man, 
and  the  minerals  belong  to  another,  no  evidence  of  title  appearing  to 
regulate  or  qualify  their  rights  of  enjoyment,  the  owner  of  the  minerals 
may  remove  them  without  leaving  support  sufficient  to  maintain  the  sur- 
face in  its  natural  state  ?  This  case  is  entirely  relieved  from  the  consider- 
ation how  far  the  rights  and  liabilities  of  the  owners  of  adjoining  tenements 
are  affected  by  the  erection  of  buildings  ;  for  the  plaintiff  claims  no  greater 
degree  of  support  for  his  lands  than  they  must  have  required  and  enjoyed 
since  the  globe  subsisted  in  its  present  form. 

*Where  portions  of  the  freehold,  lying  one  over  another  per-  r^ir^o 
pendicularly,  belong  to  different  individuals,  and  constitute  (as  it  ^ 
were)  separate  closes,  the  degree  of  support  to  which  the  upper  is  entitled 
from  the  lower  has  as  yet  by  no  means  been  distinctly  defined.  But,  in 
the  case  of  adjoining  closes  which  belong  respectively  to  different  persona 
from  the  surface  to  the  centre  of  the  earth,  the  law  of  England  has  long 
settled  the  degree  of  lateral  support  which  each  may  claim  from  the 
other :  and  the  principle  upon  which  this  rests  may  guide  us  to  a  safe 
solution  of  the  question  now  before  us. 

In  2  Ilolle's  Abridgement,  564,  tit.  Trespass  (I),  pi.  1,  it  is  said :  "  If 
A.,  seised  in  fee  of  copyhold  land  next  adjoining  land  of  B.,  erect  a  new 
house  on  his  copyhold  land"  (I  may  remark  that  the  circumstance  of 
A.'s  land  being  copyhold  is  wholly  immaterial),  ^'and  part  of  the  house 
is  erected  on  the  confines  of  his  land  next  adjoining  the  land  of  B.,  if  B. 
afterwards  digs  his  land  near  to  the  foundation  of  the  house  of  A.,  but 
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not  touching  the  land  of  A.,  whereby  the  foundation  of  the  house  and  the 
house  itself  fall  into  the  pit,  still  no  action  lies  at  the  suit  of  A.  against 
B.,  because  this  was  the  fault  of  A.  himself  that  he  built  his  house  so 
near  to  the  land  of  B.,  for  he  could  not  by  his  act  hinder  B.  from  mak- 
ing the  most  profitable  use  of  B/s  own  land;  Easter  Term,  15  Car.  B. 
R.,  Wilde  V.  Minsterley.  But,  semble  that  a  man  who  has  land  next  ad- 
joining to  my  land  cannot  dig  his  land  so  near  to  my  land  that  tberebj 
my  land  shall  fall  into  his  pit :  and  for  this,  if  an  action  were  brought, 
it  would  lie."  This  doctrine  is  recognised  by  Lord  G.  B.  Comyns,  Com. 
*7441  ^^S*  Action  upon  the  ea$e  far  a  nuisance  (A) ;  by  Lord  *T£N. 
^  TSRDEN,  in  Wyatt  v.  Harrison,  8  B.  &  Ad.  871,  876 ;  and  bj 
odier  eminent  judges.  It  stands  on  natural  justice,  and  is  essential  to 
the  protection  and  enjoyment  of  property  in  the  soiL  Although  it  places 
a  restraint  on  what  a  man  may  do  with  his  own  property,  it  is  in  accord- 
ance with  the  precept,  eic^  utere  tuo  ut  altenum  nan  Iwdae,  As  is  well 
observed  by  a  modem  writer :  *^  If  the  neighbouring  owners  might  exca- 
vate their  soil  on  every  side  up  to  the  boundary  line  to  an  indefinite 
depth,  land  thus  deprived  of  support  on  all  sides  could  not  stand  by  its 
own  coherence  alone ;''  Gale  on  Easements,  p.  216. 

This  right  to  lateral  support  from  adjoining  soil  is  not,  like  the  support 
of  one  building  upon  another,  supposed  to  be  gained  by  grant,  but  it  is  a 
right  of  property  passing  with  the  soil.  If  the  owner  of  two  adjoining 
closes  conveys  away  one  of  them,  the  alienee,  without  any  grant  for  that 
purpose,  is  entitled  to  the  lateral  support  of  the  other  close  the  very 
instant  when  the  conveyance  is  executed,  as  much  as  after  the  expiration 
of  twenty  years,  or  any  longer  period.  Pari  ratione,  where  there  are 
separate  freeholds  from  the  surface  of  the  land  and  the  minerals  belong- 
ing to  different  owners,  we  are  of  opinion  that  the  owner  of  the  surface^ 
while  unencumbered  by  buildings  and  in  its  natural  state,  is  entitled  to 
have  it  supported  by  the  subjacent  mineral  strata.  Those  strata  may  of 
course  be  removed  by  the  owner  of  them,  so  that  a  sufficient  support  for 
the  surface  is  left :  but,  if  the  surface  subsides  and  is  injured  by  the 
removal  of  these  strata,  although,  on  the  supposition  that  the  surface  and 
the  minerals  belong  to  the  same  owner,  the  operation  may  not  have  been 
*7451  conducted  '^'negligently  nor  contrary  to  the  custom  of  the  country, 
the  owner  of  the  surface  may  maintain  an  action  against  the 
owner  of  the  minerals  for  the  damage  sustained  by  the  subsidence.  Un- 
less the  surface  close  be  entitled  to  this  support  from  the  close  underneath, 
corresponding  to  the  lateral  support  to  which  it  is  entitled  from  the 
adjoining  surface  close,  it  cannot  be  securely  enjoyed  as  property ;  and 
under  certain  circumstances,  as  where  the  mineral  strata  approach  the 
surface  and  are  of  great  thickness,  it  might  be  entirely  destroyed.  We 
likewise  think  that  the  rule  giving  the  right  of  support  to  the  surface 
upon  the  minerals,  in  the  absence  of  any  express  grant,  reservation,  or 
covenant,  must  be  laid  down  generally  without  reference  to  the  nature 
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of  the  strata,  or  the  difficulty  of  propping  up  the  surface,  or  the  compa 
rative  value  of  the  surface  and  the  minerals.  We  are  not  aware  of  anj 
principle  upon  which  qualifications  could  be  added  to  the  rule ;  and  the 
attempt  to  introduce  them  would  lead  to  uncertainty  and  litigation: 
greater  inconvenience  cannot  arise  from  this  rule,  in  any  case,  than  that 
which  may  be  experienced  where  the  surface  belongs  to  one  owner,  and 
the  minerals  to  another,  who  cannot  take  any  portion  of  them  without  the 
consent  of  the  owner  of  the  surface.  In  such  cases  a  hope  of  reciprocal 
advantage  will  bring  about  a  compromise,  advantageous  to  the  parties 
and  to  the  public. 

Something  has  been  said  of  a  right  to  a  reasonable  support  for  the 
sm-face:  but  we  cannot  measure  out  degrees  to  which  the  right  may 
extend ;  and  the  only  reasonable  support  is  that  which  will  protect  the 
surface  from  subsidence,  and  keep  it  securely  at  its  ancient  and  natural 
level. 

"^The  defendant's  counsel  have  argued  that  the  analogy  as  to  ri^^nAct 
the  support  to  which  one  superficial  close  is  entitled  from  the 
adjoining  superficial  close  cannot  apply  where  the  surface  and  the  mine- 
rals are  separate  tenements  belonging  to  different  owners,  because  there 
must  have  been  unity  of  title  of  the  surface  and  the  minerals,  and  the 
rights  of  the  parties  must  depend  upon  the  contents  of  the  deeds  by 
which  they  were  severed.    But,  in  contemplation  of  law,  all  property  in 
land  having  been  in  the  Crown,  it  is  easy  to  conceive  that,  at  the  same 
time,  the  original  grant  of  the  surface  was  made  to  one,  and  the  minerals 
under  it  to  another,  without  any  express  grant  or  reservation  of  any 
easement.     Suppose  (what  has  generally  been  the  fact)  that  there  has 
been  in  a  subject  unity  of  title  from  the  surface  to  the  centre :  if  the 
surface  and  the  minerals  are  vested  in  different  owners  without  any  deeds 
appearing  to  regulate  their  respective  rights,  we  see  no  difficulty  in  pre- 
suming that  the  severance  took  place  in  a  manner  which  would  confer  upon 
the  owner  of  the  surface  a  right  to  the  support  of  the  minerals.    If  the 
owner  of  the  entirety  is  supposed  to  have  alienated  the  surface,  reserving 
the  minerals,  he  cannot  be  presumed  to  have  reserved  to  himself,  in  dero- 
gation of  his  grant,  the  power  of  removing  all  the  minerals  without  leav- 
ing a  support  for  the  surface ;  and,  if  he  is  supposed  to  have  alienated 
the  minerals,  reserving  the  surface,  he  cannot  be  presumed  to  have  parted 
with  the  right  to  that  support  for  the  surface  by  the  minerals  which  it 
had  ever  before  enjoyed.     Perhaps  it  may  be  said  that,  if  the  grantor  of 
the  minerals,  reserving  the  surface,  seeks  to  limit  the  right  of  the  grantee 
to  remove  them,  he  is  acting  in  derogation  of  his  grant,  and  is  seeking 
to  hinder  the  '^'grantee  from  doing  what  he  likes  with  his  own :   riti*TAj 
but,  generally  speaking,  mines  may  be  profitably  worked,  leaving  ^ 
a  support  to  the  surface  by  pillars  or  ribs  of  the  minerals,  although  not 
BO  profitably  as  if  the  whole  of  the  minerals  be  removed ;  and  a  man 
must  80  use  his  own  as  not  to  injure  hia  neighbour. 
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The  books  of  reports  abound  with  decisions  restraining  a  man's  acts 
upon  and  with  his  own  property,  where  the  necessary  or  probable  con- 
sequence of  such  acts  is  to  do  damage  to  others.  The  case  of  common 
occurrence  nearest  to  the  present  is,  where  the  upper  story  of  a  house 
belongs  to  one  man  and  the  lower  to  another.  The  owner  of  the  upper 
story,  without  any  express  grant,  or  enjoyment  for  any  given  time,  has 
a  right  to  the  support  of  the  lower  story.  If  this  arises  (as  has  been 
said)  from  an  implied  grant  or  covenant,  why  is  not  a  similar  grant  or 
covenant  to  be  implied  in  favour  of  the  owner  of  the  surface  of  land 
against  the  owner  of  the  minerals  ?  If  the  owner  of  an  entire  house, 
conveying  away  the  lower  story  only,  is,  without  any  express  reservation, 
entitled  to  the  support  of  the  lower  story  for  the  benefit  of  the  upper 
story,  why  should  not  an  owner  of  land,  who  conveys  away  the  minerals 
only,  be  entitled  to  the  support  of  the  minerals  for  the  benefit  of  the 
surface  ? 

I  will  now  refer,  in  chronological  order,  to  the  cases  which  were  cited 
in  the  argument ;  and  I  think  that  none  of  them  will  be  found  in  any 
degree  to  impugn  the  doctrine  on  which  our  decision  rests. 

In  Bateson  v.  Green,  6  T.  R.  411,  Buller,  J.,  says :  "  Where  there 
are  two  distinct  rights,  claimed  by  different  parties,  which  encroach  on 
*7481  ®*^^  other  in  the  enjoyment  of  *them,  the  question  is.  Which  of 
the  two  rights  is  subservient  to  the  other."  And  it  was  held  that 
the  lord  may  dig  clay  pits  on  a  common,  or  empower  others  to  do  so, 
without  leaving  sufficient  herbage  for  the  commoners,  if  such  right  can 
be  proved  to  have  been  always  exercised  by  the  lord.  So,  here,  the  right 
of  the  owner  of  the  minerals  to  remove  them  may  be  subservient  to  the 
right  of  the  owner  of  the  surface  to  have  it  supported  by  them. 

Peyton  v.  The  Mayor,  &c.,  of  London,  9  B.  &  C.  725,  was  cited  to 
show  the  necessity  for  introducing  into  the  declaration  an  averment  that 
the  plaintiff  was  entitled  to  the  easement  or  right  which  is  the  foundation 
of  the  action :  but  the  easement  there  claimed  was  a  right  of  support  of 
one  building  upon  another,  which  could  arise  only  from  a  grant  actaal 
or  implied ;  and  there  Lord  Tenterden  says :  ^'  The  declaration  in  this 
case  does  not  allege,  as  a  fact,  that  the  plaifitiffs  were  entitled  to  hare 
their  house  supported  by  the  defendants'  house,  nor  does  it  in  our  opinion 
contain  any  allegation  from  which  a  title  to  such  support  can  be  inferred 
as  a  matter  of  law^  In  the  case  at  bar,  we  are  of  opinion  that  the 
declaration  alleges  facts  from  which  the  law  infers  the  right  of  support 
which  the  plaintiff  claims. 

Wyatt  V,  Harrison,  3  B.  &  Ad.  871,  decided  that  the  owner  of  a  house, 
recently  erected  on  the  extremity  of  his  land,  could  not  maintain  an 
action  against  the  owner  of  the  adjoining  land  for  digging  in  his  own 
land  so  near  to  the  plaintiff's  house  that  the  house  fell  down :  but  the 
♦7401  ^^^^'^  given  is,  that  the  plaintiff  could  not,  by  putting  an  addi- 
tional weight  upon  his  land,  and  so  ^increasing  the  lateral  pressuie 
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npon  the  defendant's  land,  render  unlawful  any  operation  in  the  defend- 
ant's land  which  before  would  have  caused  no  damage ;  and  the  Court 
intimated  an  opinion  that  the  action  would  have  been  maintainable,  not 
onlj  if  the  defendant's  digging  would  have  made  the  plaintiff's  land 
cramble  down  unloaded  by  any  building,,  but  even  if  the  house  had  stood 
twenty  years.  Where  a  house  has  been  supported  more  than  twenty 
years  by  land  belonging  to  another  proprietor,  with  his  knowledge,  and 
he  digs  near  the  foundation  of  the  house,  whereby  it  falls,  he  is  liable  to 
an  action  at  the  suit  of  the  owner  of  the  house ;  Stansell  v,  Jollard,  1 
Selw.  Ni.  Pri.  457  (11th  ed.),  and  Hide  v.  Thornborough,  2  Carr.  &  Kir. 
250.  Although  there  may  be  some  difficulty  in  discovering  whence  the 
grant  of  the  easement  in  respect  of  the  house  is  to  be  presumed,  as  the 
owner  of  the  adjoining  land  cannot  prevent  its  being  built,  and  may  not 
be  able  to  disturb  the  enjoyment  of  it  without  the  most  serious  loss  or 
inconvenience  to  himself,  the  law  favours  the  preservation  of  enjoyments 
acquired  by  the  labour  of  one  man  and  acquiesced  in  by  another  who 
has  the  power  to  interrupt  them ;  and,  as,  on  the  supposition  of  a  grant, 
the  right  to  light  may  be  gained  from  not  erecting  a  wall  to  obstruct  it, 
the  right  to  support  for  a  new  building  erected  near  the  extremity  of  the 
owner's  land  may  be  explained  on  the  same  principle. 

In  Dodd  V.  Holme,  1  A.  &  E.  498,  where  there  is  a  good  deal  of  dis- 
cussion respecting  the  rights  of  owners  of  adjoining  lands  or  houses,  no 
point  of  law  was  determined,  as  the  case  turned  upon  the  allegation  in 
the  declaration  that  *the  defendants  dug  "  carelessly,  negligently,  r-^mf-rx 
unskilfully,  and  improperly,"  whereby  "the  foundations  and  L 
walls"  of  the  plaintiff's  house  "  gave  way."  The  plaintiff's  house  was 
proved  to  have  been  in  a  very  bad  condition ;  but  Lord  Denman  said 
that  the  defendant  had  no  right  to  accelerate  its  fall. 

The  Court  of  Exchequer,  in  Partridge  v.  Scott,  8  M.  &  W.  220,  con- 
curred in  the  law  before  laid  down  in  this  Court,  that  a  right  to 
the  support  of  the  foundation  of  a  house  from  adjoining  land  belonging 
to  another  proprietor  can  only  be  acquired  by  grant,  and  that,  where  the 
house  was  built  on  excavated  land,  a  grant  is  not  to  be  presumed  till  the 
house  has  stood  twenty  years  after  notice  of  the  excavation  to  the  person 
supposed  to  have  made  the  grant :  but  nothing  fell  from  any  of  the  Judges 
questioning  the  right  to  support  which  land,  while  it  remains  in  its  natural 
state,  has  been  said  to  be  entitled  to  from  the  adjoining  land  of  another 
proprietor.  Some  land  of  the  plaintiff's  not  covered  with  buildings  had 
likewise  sunk,  in  consequence  of  the  defendant's  operations  in  his  own 
land :  but  the  Court,  in  directing  a  verdict  to  be  entered  for  the  defend- 
ants on  the  whole  declaration,  seems  to  have  thought  that  the  sinking  of 
the  plaintiff's  land  was  consequential  upon  the  fall  of  the  houses,  or  would 
not  have  taken  place  if  his  own  land  had  not  been  excavated. 

The  Judges  in  the  Exchequer  Chamber  held,  upon  a  writ  of  error  from 
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the  Court  of  Common  Pleas  in  Chadwick  v.  Trower,  6  New  Ca.  l,(a)  that 
the  mere  circumstance  of  juxtaposition  does  not  render  it  necessary  for 
*7f;n  *  Person  who  pulls  down  his  wall  to  give  notice  of  his  intention  ♦to 

J  the  owner  of  an  adjoining  wall  which  rests  upon  it,  and  that  he  is 
not  even  liable  for  carelessly  pulling  down  his  wall  if  he  had  not  notice  of 
the  existence  of  the  adjoining  wall :  but  this  decision  proceeds  upon  the 
want  of  any  allegation  or  proof  of  a  right  of  the  plaintiff  to  have  his  wall 
supported  by  the  defendant's,  and  does  not  touch  the  rights  or  obligations 
of  conterminous  proprietors,  where  the  tenement  to  be  supported  remains 
in  its  natural  condition. 

Next  comes  the  valuable  case  of  Harris  v,  Ryding,  5  M.  &  W.  60, 
which  would  be  a  direct  authority  in  favour  of  the  present  plaintiff,  if  it 
did  not  leave  some  uncertainty  as  to  the  effect  of  the  averment,  in  the 
declaration,  of  working  "  carelesslt/y  negligently ^  and  improperly^'*  and  as 
to  whether  the  plaintiff  was  considered  absolutely  entitled  to  have  his 
land  supported  by  the  subjacent  strata,  to  whatever  degree  the  affording 
of  this  support  might  interfere  with  the  defendant's  right  to  work  the 
minerals.  There  one  seised  in  fee  of  land  conveyed  away  the  surface, 
reserving  to  himself  the  minerals  with  power  to  enter  upon  the  surface  to 
work  them ;  and  it  is  said  to  have  been  held  that,  under  this  reservation, 
he  was  not  entitled  to  take  all  the  minerals,  but  only  so  much  as  '  could 
be  got,  leaving  a  reoMonabU  support  to  the  surface.  "(&)  The  case  was 
decided  upon  a  demurrer  to  certain  pleas  justifying  under  the  reserva- 
tion, and  the  declaration  alleged  careless,  negligent,  and  improper  work- 
ing, which  there  must  be  considered  as  admitted,  whereas  here  it  is  nega- 
tived by  the  verdict ;  but  the  Barons,  in  the  very  comprehensive  and 
masterly  judgment  which  they  delivered  seriatim,  seem  all  *to  have 

-I  thought  that  the  reservation  of  the  minerals  would  not  have  jus- 
tified the  defendant  in  depriving  the  surface  of  a  complete  support,  how- 
ever carefully  he  might  have  proceeded  in  removing  them.  Lord  Abinoek 
says :  ^'  the  plea  is  no  answer,  because  it  does  not  set  forth  any  snf- 
Boient  ground  to  justify  the  defendants  in  working  the  mines  in  such  a 
iminner  as  not  to  leave  sufficient  support  for  the  land  above,  which  if 
alleged  by  the  declaration  to  be  a  careless,  negligent,  and  improper  mode 
of  working  them."  Parke,  B.,  observes:  it  never  could  have  been  in 
the  contemplation  of  the  parties  "  that,  by  virtue  of  this  reservation  of 
the  mines,  the  grantor  should  be  entitled  to  take  the  whole  of  the  coal 
and  let  down  the  surface,  or  injure  the  enjoyment  of  it:"  and,  again: 
'^  this  plea  is  clearly  bad,  because  the  defendants  do  not  assign  that  in 
taking  away  the  coal  they  did  leave  a  sufficient  support  for  the  surface  in 
its  then  state."  "The  question  is,"  says  Alderson,  B.,  "whether the 
grantor  is  not  to  get  the  minerals  which  belong  to  him,  and  which  he  has 
reserved  to  himself  the  right  of  getting,  in  that  reasonable  and  ordinary 
mode  in  which  he  would  be  authorised  to  get  them,  provided  he  leaves  a 

(a)  Trower  «.  Chadwiok,  S  New  Ca.  334.  (6)  P.  TO. 
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proper  support  for  the  land  which  the  other  party  is  to  enjoy?"  My 
brother  Maule,  then  a  Judge  of  the  Court  of  Exchequer,  says,  in  the 
course  of  his  luminous  judgment :  The  right  of  the  defendants  "  to  get 
the  mines  is  the  right  of  the  mine-owners,  as  against  the  owner  of  the 
land  which  is  above  it.  That  right  appears  to  me  to  be  very  analogous 
to  that  of  a  person  having  a  room  in  a  house  over  another  man's  room, 
or  an  acre  of  land  adjoining  another  man's  acre  of  land."  Parke,  B., 
that  he  might  not  be  misunderstood  as  to  the  right  of  the  owner  of  the 
surface,  afterwards  ^adds :  '^  I  do  not  mean  to  say  that  all  the  coal  p^,,;.q 
does  not  belong  to  the  defendants,  but  that  they  cannot  get  it  '- 
without  leaving  sufficient  support."  It  seems  to  have  been  the  unanimous 
opinion  of  the  Court  that  there  existed  the  natural  easement  of  support 
for  the  upper  soil  from  the  soil  beneath,  and  that  the  entire  removal  of 
the  inferior  strata,  however  skilfully  done,  would  be  actionable,  if  pro- 
ductive of  damage  by  withdrawing  that  degree  of  support  to  which  the 
owner  of  the  surface  was  entitled,  the  duty  of  the  owner  of  the  servient 
tenement  forbidding  him  to  do  any  act  whereby  the  enjoyment  of  the 
easement  could  be  disturbed. 

The  counsel  for  the  defendant  cited  and  relied  much  upon  the  case  of 
Acton  V.  Blundell,  12  M.  ft  W.  324,  in  which  it  was  held  that  a  land 
owner,  who,  by  mining  operations  in  his  own  lands,  directs  a  subterra- 
neous current  of  water,  is  not  liable  to  an  action  at  the  suit  of  the  owner 
of  the  adjoining  land,  whose  well  is  thereby  laid  dry.  But  the  right  to 
running  water  and  the  right  to  have  land  supported  are  so  totally  distinct, 
and  depend  upon  such  different  principles,  that  there  can  be  no  occasion 
to  show  at  greater  length  how  the  decision  is  inapplicable. 

We  have  now  to  mention  the  case  of  Hilton  v.  Lord  Granville,  5  Q. 
B.  701.  A  writ  of  error  may  probably  be  brought  in  this  case  (a)  when 
all  the  issues  at  fact  have  been  disposed  of;  and  nothing  which  I  now 
Bay  is  to  preclude  me  from  forming  any  opinion  upon  it,  should  I  ever 
hear  it  argued.  If  well  decided,  the  plaintiff  is  justified  in  relying  upon 
•r ;  for  it  is  strongly  in  point.  This  *Court  there  held  that  a  pre-  r*»TC£ 
ftrription  or  a  custom  within  a  manor  for  the  lord,  who  is  seised  in 
fee  of  the  mines  and  collieries  therein,  to  work  them  under  any  dwelling- 
houses,  buildings,  and  lands,  parcel  of  the  manor,  doing  no  unnecessary 
damage,  and  paying  to  the  tenants  and  occupiers  of  the  surface  of  lands 
damaged  thereby  a  reasonable  compensation  for  the  use  of  the  surface 
of  the  lands,  but  without  making  compensation  for  any  damage  oceanoned 
to  any  dwelling-houses  or  other  buildings  within  or  parcel  of  the  manor 
bjr  or  for  the  purpose  of  working  the  said  mines  and  collieries,  is  void  as 
being  unreasonable.  Lord  Dbnman,  C.  J.,  said :  *'  a  claim  destructive 
of  the  subject-matter  of  the  grant  cannot  be  set  up  by  any  usage.  Even 
if  the  grant  could  be  produced  in  specie,  reserving  a  right  in  the  lord  te 
deprive  his  grantee  of  the  enjoyment  of  the  thing  granted,  such  a  clause' 

(•)  Se«  antd,  p.  737,  note  ie\ 
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must  be  rejected  as  repugnant  and  absurd.  That  the  prescription  or  cus- 
tom here  pleaded  has  this  destructive  effect,  and  is  so  repugnant  and 
Yoidy  appears  to  us  too  clear  from  the  simple  statement  to  admit  of  illus- 
tration by  argument." 

The  most  recent  case  referred  to  was  Smith  v.  Kenrick,  7  Com.  B. 
515,  564,  in  which  the  Court  of  Common  Pleas,  after  great  deliberation, 
held  that  it  is  the  right  of  each  of  the  owners  of  adjoining  mines,  where 
neither  mine  is  subject  to  any  servitude  to  the  other,  to  work  his  own 
mine,  as  far  as  the  flow  of  water  is  concerned,  in  the  manner  which  he 
deems  most  convenient  and  beneficial  to  himself,  although  the  natural  con- 
*7^^1  sequence  may  be  that  some  prejudice  will  accrue  to  the  owner  *of 
''  the  adjoining  mine ;  so  that  such  prejudice  does  not  arise  from  the 
negligent  or  malicious  conduct  of  his  neighbour.  But  no  question  arose 
there  respecting  any  right  to  support ;  the  controversy  being  only  respect- 
ing the  obligation  to  protect  an  adjoining  mine  from  water  which  may 
flow  into  it  by  the  force  of  gravitation.  And  in  the  very  learned  judgment 
of  the  Court,  delivered  by  my  brother  Cresswell,  there  is  nothing  laid 
down  to  countenance  the  doctrine  that,  in  a  case  circumstanced  like  this 
which  we  have  to  determine,  the  owner  of  the  minerals  may,  if  not  charge- 
able with  malice  or  negligence,  remove  them  so  as  to  destroy  or  damage 
the  surface  over  them  which  belongs  to  another. 

We  have  attempted  without  success  to  obtain  from  the  Codes  and 
Jurists  of  other  nations  information  and  assistance  respecting  the 
rights  and  obligations  of  persons  to  whom  sections  of  the  soil,  ^vided 
horizontally,  belong  as  separate  properties.  This  penury,  where  the 
subject  of  Servitudes  is  so  copiously  and  discriminately  treated,  probably 
proceeds  from  the  subdivision  of  the  surface  of  the  land  and  the  minerals 
under  it  into  separate  holdings  being  peculiar  to  England.  Had  such 
subdivision  been  known  in  countries  under  the  jurisdiction  of  the  Roman 
civil  law,  its  incidental  rights  and  duties  must  have  been  exactly  defined, 
when  we  discover  the  right  of  adjoining  proprietors  of  lands  to  support 
from  lateral  pressure  leading  to  such  minute  regulations  as  the  following : 
'^  Si  quis  sepem  ad  alienum  praedium  fixerit,  infoderitque,  terminum  ne 
excedito:  si  maceriam,  pedem  relinquito:  si  verd  domum,  pedes  duos:  si 
sepulchrum  aut  scrobem  foderit,  quantum  profunditatis  habuerint,  tan- 
*7^(M  ^^^  Bpatii  relinquito:  *si  puteum,  passfis  latitudinem."  Dig- 
"^  Lib.  X.  Tit.  I.     (Finium  regundorum)  s.  13. 

The  Code  Napoleon  likewise  recognises  the  support  to  which  the  owners 
of  adjoining  lands  are  reciprocally  entitled,  but  contains  nothing  which 
couches  the  question  for  our  decision  more  closely  than  the  following 
article  on  ^'  Natural  Servitudes."(a)  ^^  Les  fonds  inf^rieurs  sont  assujettis, 
envers  ceux  qui  sont  plus  Sevds,  d  recevoir  les  eaux  qui  en  d^coulent 
naturellement  sans  que  la  main  de  Thomme  y  ait  contribu^."  ^'Le 
propri^taire  sup^rieur  ne  pent  rien  faire  qui  aggrave  la  servitude  du  fonds 

(a)  "  Serrifciides  qui  d6riT<iit  de  la  situation  dei  lieuz." 
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vaUrieJiT.**  Code  Civil,  liv.  ii.  tit.  iv.  ch.  i.  art.  640.  But  reference  iii 
here  made  to  adjoining  fields  on  a  declivitj,  not  to  the  surface  of  land,  and 
the  minerals,  being  held  by  different  proprietors. 

The  American  lawyers  write  learnedly  on  the  support  which  may  be 
claimed  for  land  from  lateral  pressure,  and  for  buildings  which  have  long 
rested  against  each  other,  but  are  silent  as  to  the  support  which  the 
owner  of  the  surface  of  lands  may  claim  from  the  subjacent  strata  when 
possessed  by  another.  See  Kent's  Commentaries,  Part  vi.  Lecture  lii. 
vol.  iii.  p.  434,  ed.  1840. 

However,  in  Erskine's  Institute  of  the  Law  of  Scotland,  treating  of 
tbe  servitude,  Oneris  ferendiy  the  very  learned  author  has  the  following 
passage,  which  well  illustrates  the  principle  on  which  our  decision  is 
founded  :  *'  Where  a  house  is  divided  into  different  floors  or  stories,  each 
floor  belonging  to  a  different  owner,  which  frequently  happens  in  the  city 
of  Edinburgh,"  *'  the  proprietor  of  the  ground  floor  is  bound  merely  by 
the  nature  and  condition  of  his  property,  without  any  *servitude,  p^^^^- 
not  only  to  bear  the  weight  of  the  upper  story,  but  to  repair  his  ^ 
own  property,  that  it  may  be  capable  of  bearing  that  weight."  '^The 
proprietor  of  the  ground  story  is  obliged  to  uphold  it  for  the  support  of 
the  upper,  and  the  owner  of  the  upper  must  uphold  that  as  a  roof  or 
cover  to  the  lower."     Book  ii.  tit  9,  s.  ll.(a) 

For  these  reasons,  we  are  all  of  opinion  that  the  present  action  is  main- 
tainable, notwithstanding  the  negation  of  negligence  in  the  working  of 
the  mines ;  and  that  the  rule  to  enter  a  verdict  for  the  defendant  must 
be  discharged.  We  need  hardly  say  that  we  do  not  mean  to  lay  down 
any  rule  applicable  to  a  case  where  the  prim&  facie  rights  and  liabilities 
of  the  owner  of  the  surface  of  the  land  and  of  the  subjacent  strata  are 
varied  by  the  production  of  title  deeds  or  by  other  evidence. 

Rule  discharged, 

(a)  VoL  i.  p.  433  (iTorjr'i  ed.  1828). 


The  QUEEN  v.  LORD.    July  12. 

A  contract  by  an  infant,  binding  him  to  forre  daring  a  eertain  time  for  wages,  bnt  enabling  tbe 
master  to  stop  the  work  wheneTer  he  chooses,  and  to  retain  the  wages  daring  stoppage,  is  wholly 
void,  as  not  being  beneficial  to  the  infant 

And,  where  a  servant  had  been  convicted  (under  stat  4  0.  4,  o.  34,  s.  3),  of  absenting  himself 
from  service  under  such  contract,  this  Court  quashed  the  conviction. 

J.  W.  HuDDLESTON,  in  Michaelmas  term,  1846,  obtained  a  rule,  abso- 
late  in  the  first  instance,  for  a  certiorari  to  bring  up  a  conviction  of  James 
Lord  under  stat.  4  G.  4,  c.  34,  s.  8. 

The  conviction  by  three  justices  (Lancashire,  2d  October,  1846),  set 
forth  an  information,  laid  before  one  of  the  justices  by  the  manager  for 
John  Mason  of  Rochdale,  machine-maker,  complaining  that,  on,  &c.t 

VOL.  xn. — 65  2  0 
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**I5^1  *i^^^^  ^^^7^  1846),  at  Castleton,  in  the  county  of  Lancaster,  James 
-*  Lord,  in  consideration  of  M&son's  agreeing  to  pay  him  certain 
wages,  contracted  with  Mason  to  serve  him  as  an  artificer,  &c.  (reciting, 
in  substance,  the  agreement  after  stated) :  And  that  the  said  James  Lord, 
having  accordingly  entered  into  such  service,  &c.,  did,  afterwards,  to  wit, 
on,  &c.  (3d  August,  1846),  at,  &c.,  and  before  the  term  of  his  said  con- 
tract was  completed,  and  whilst  the  same  contract  was  subsistmg,  wilfully 
neglect  to  fulfil  the  said  contract,  to  wit,  did  unlawfully  absent  himself 
from  the  said  service  without  the  consent  of  the  said  J.  Mason,  or  any 
lawful  cause,  &c.,  against  the  form  of  the  statute,  &.c.  The  conviction 
then  stated  the  apprehension  of  Lord  under  a  warrant,  and  his  appear- 
ance before  the  convicting  justices ;  and  that,  having  heard  the  charge, 
he  declared  that  he  was  an  infant  under  the  age  of  twenty-one  years. 
Whereupon  the  justices  proceeded  to  examine  into  the  complaint,  && : 
and  a  paper  writing  was  produced  by  the  informant  before  them,  in  the 
presence  of  Lord ;  which  writing  was  as  follows. 

*^  An  agreement  made  the  29th  day  of  July,  1846,  between  John  Ma- 
son, of,"  &c.,  '^machine-maker,  of  the  one  part,  and  James  Lord,  of," 
&c.,  ''of  the  other  part.  The  said  James  Lord,  for  the  consideration 
hereinafter  expressed,  agrees  with  the  said  J.  M.  that  he,  the  said  James 
Lord,  according  to  the  best  of  his  skill  and  ability,  shall  and  will,  daring 
the  space  of  twelve  months  from  the  day  of  the  date  hereof,  determinable 
as  hereinafter  mentioned,  diligently  and  faithfully  serve  and  employ  him- 
self, for  the  benefit  of  the  said  J.  M.,  in  the  trade  or  business  of  a  tamer, 
either  on  common  lathes  or  slide  lathes,  as  the  said  J.  M.  may  direct;  and 
^-.q-|  '''shall  at  all  times  daring  the  said  term,  observe  and  obey  all  tbe 
■^  reasonable  commands  and  directions  of  him,  the  said  J.  M. ;  and 
shall  make  himself  generally  useful  in  the  workshop  of  hia  said  master ; 
and  shall  work  fifty-eight  and  a  half  hours  in  each  and  every  week  of  the 
said  term ;  and  shall  not  engage  in  any  other  business,  or  enter  into  the 
service  of  any  other  person.  In  consideration  of  which  true  and  faith- 
ful service,  he,  the  said  J.  M.,  agrees  that  he  will,  subject  to  the  prom 
next  hereinafter  contained,  pay  and  allow  unto  the  said  James  Lord, 
during  the  said  term,  as  and  for  wages,  the  sum  of  20a.  per  week :  pro- 
vided that,  if  the  said  James  Lord  shall  be  rendered  in  anywise  incapable 
to  perform  bis  duty  in  the  said  service,  or  shall  therefrom  absent  himself 
without  his  master's  consent,  or  should  the  steam  engine  be  stopped  from 
accident  or  any  other  cause,  then,  in  any  of  the  said  cases,  the  said  J. 
M.  may  retain  all  weekly  or  other  wages  of  him  the  said  James  Lord, 
daring  the  term  he  shall  so  absent  himself,  or  be  incapacitated.  Pro 
vided  also  that  he,  the  said  J.  M.,  may  dismiss  and  discharge  the  said 
James  Lord  from  his  said  service  at  any  time,  and  without  any  notice,  in 
case  of  his  so  absenting  himself  or  being  guilty  of  any  misbehaviour,  mis- 
conduct, or  disobedience :  and  thereupon  all  his  wages  then  due  and 
unpaid  shall  become  forfeited  to  the  said  John  Mason,  and  this  agn^ 
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ment  shall  become  Toid  and  of  no  effect.     As  witness  my  hand,  this  29th 
da;  of  July,  1846."    (Signed)  <' Jambs  Lobd."  (Two  witnesses). 

The  conviction  then  set  out  the  evidence  in  support  of  the  charge, 
proving  the  execution  of  the  contract  by  Lord,  his  entering  into  the  service, 
and  his  absenting  himself  without  leave :  and  also  the  evidence  of  a  wit- 
nf«8,  ^Samuel  Lord,  who  said :  ^^I  am  father  of  the  prisoner  James  p^»^/«^ 
Lord.  He  was  bom  in  August,  1828."(a)  '*  Therefore,  it  mani-  ^ 
festly  appearing,"  &c. :  the  justices  then  proceeded  to  find  James  Lord 
Gnilty,  and  to  adjudge  that  he  should  be  imprisoned,  &c.,  for  three 
months,  stating  that  they  made  no  order  as  to  his  wages,  inasmuch  as  it 
appeared  to  them,  by  the  contract  proved,  ''  that  there  are  not,  nor  will 
there  be,  for  and  during  such  time  as  the  said  James  Lord  shall  be  im- 
prisoned," &c.,  **  pursuant  to  this  conviction,  any  wages  of  him,  the  said 
Ja*nefl  Lord." 

The  conviction  having  been  returned,  and  an  order  for  a  concilium 
obtained,  in  last  Hilary  term,(&) 

Muddlegtan  was  heard  against  the  conviction.  The  conviction  is  under 
Stat.  4  6.  4,  c.  84,  s.  8.  But  the  contract  is  voidable  or  void,  the  party 
bei«ig  an  infant.  This  point  was  raised,  but  not  decided,  in  Kitchen  v, 
Sh'^w,  6  A.  &  E.  729,  782,  8.  It  will  be  argued  that  the  contract  binds 
the  infant,  as  being  for  his  benefit :  even  then,  it  would  be  voidable ;  and 
the  act  of  the  infant,  in  leaving  the  service,  is  an  avoidance.  It  must, 
however,  be  admitted,  as  to  the  last  point,  that  a  contrary  opinion  was 
expressed  in  Gray  t^.  Cookson,  16  East,  18,  27,  28.(<?)  But,  further,  it 
is  not  true  that  the  contract  was  for  the  infant's  benefit.  *His  p^,.^^ 
wages  are  to  be  retained  by  the  master  whenever  the  steam  engine  '- 
is  stopped  ;  a  contingency  under  the  master's  control:  and  yet  the  ser- 
vant is  prohibited  from  entering  into  any  other  service.  On  the  other 
hand,  if  the  servant  commit  any  disobedience,  his  wages  are  to  be  for- 
feited and  the  agreement  is  to  be  void.  Williamson  t^.  Taylor,  5  Q.  B^ 
175,  shows  that  the  master  would  not  be  bound  to  keep  the  engine  at 
work.  In  Pilkington  t;.  Scott,  15  M.  &  W.  657,  where  it  was  held  that 
the  obligation  to  employ  existed,  the  language  of  the  contract  was  very 
unlike  that  of  the  present  agreement.  This  is  a  one-sided  contract.  In 
Smith's  Law  of  Contracts,  211,  it  is  said:  '^the  general  principle  being 
that  an  infant  shall  be  bound  by  no  contract  which  is  not  beneficial  t6 
him,  it  is  held  that  he  can  engage  in  none  in  which  the  performance  of 
the  contract  is  secured  by  a  penalty ;  for  that  it  cannot  be  for  his  advan- 
tage to  become  subject  to  a  penalty."  And  Ayliff  v.  Archdale,  Cro.  Elia. 
920,  and  Corpe  v.  Overton,  10  Bing.  252,(c2)  are  cited.     To  the  same 

(a)  It  app«*rt  to  bare  been  assumed,  fh>in  tbis  eridenoe  and  the  declaration  of  the  oonWoted 
pftrty  before  the  justices  (mentioned  abore),  that  the  party  was  in  fact  an  infant  The  eoDrietloB 
di4  not  otherwise  show  the  fact :  but  it  waa  deposed  to  in  the  affldarita  upon  wbieh  the  rule  for  % 
certiorari  was  obtained. 

(4)  Jaawuy  19th.    Before  Lord  Diwviif,  0.  J.,  Pirresojr,  Colbridab,  and  Wight mav,  Jii^ 
'«)  Rex  9.  BTored,  there  eited  on  the  point,  is  in  Oald.  pw  SS.  {d)  See  p.  257. 
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effect  are  Baylis  v.  Dineley,  8  M.  &  S.  477,  Co.  Lit.  172  a,  Com.  Dig. 
Enfant  (C  2),  Keane  v.  Boycott,  2  H.  Bl.  511,  514,  judgment  of  Eyrb, 
C.  J.  The  condition  of  an  infant  as  to  penal  liabilities,  generally,  ia 
shown  by  2  Hawk.  PL  Cr.  39  (7th  ed.),  B.  I.  c.  64,  s.  35,  1  Hale's  PI. 
C.  20,  4  Bac.  Abr.  352  (7th  ed.),  tit.  Infancy  and  Age  (H).  A  dictum 
in  Gylbert  v.  Fletcher,  Cro.  Car.  179,  may  be  cited  as  warranting  the 
punishment  here :  but  that  was  the  case  of  an  apprentice ;  and  the  sta- 
tutes respecting  apprenticeship  were  passed  with  especial  reference  to 
^pjpn-^  infancy.  That  case,  therefore,  and  others  under  *act8  of  parlia- 
^  ment  relating  to  apprenticeships,  are  inapplicable.  Another  ob- 
jection is,  that  the  agreement  for  service  was  not,  according  to  stat.  4 
G.  4,  c.  34,  8.  3,  "signed  by"  both  "  the  contracting  parties."  (On this 
point  the  Court  dispensed  with  any  argument  on  the  other  side.  Lord 
Denman,  C.  J.,  observing  that,  by  the  words  of  sect.  3,  signature  by  the 
parties  was  necessary  in  the  case  only  of  an  information  for  not  entering 
into  the  service  according  to  agreement.(a) ) 

Cowling^  contrd..  The  agreement  is  neither  void  nor  unreasonable. 
First,  it  would  be  a  binding  contract  in  the  case  of  an  adult.  The  mas* 
ter's  agreement  is,  primarily,  to  employ  the  servant  for  twelve  months  at 
certain  wages ;  and  its  character  in  this  respect  is  not  altered  by  the  pro- 
viso. A  contract  not  distinguishable  from  this  was  held  valid  in  Pilking- 
ton  V,  Scott,  15  M.  &  W.  657,  where  several  prior  authorities  were  dis- 
cussed. BoLFE,  B.,  said  there  (and  the  same  observation  applies  to  thi^ 
case) :  "  The  question  therefore  is,  whether,  on  the  face  of  this  contract^ 
there  is  an  undertaking  on  the  part  of  the  plaintiffs  to  employ  the  work- 
man :  and,  looking  at  the  whole  together,  I  think  there  is."  Hartley  v 
Oummings,  5  Com.  B.  247,  where  also  the  agreement  was  considered 
valid  and  reasonable,  is  another  case  closely  resembling  the  present.  In 
Williamson  v,  Taylor,  5  Q.  B.  175,  though  it  was  held  that  the  agreement 
did  not  bind  the  employers  to  keep  their  colliery  at  work  in  every  event, 
*76^1  ^^  ^^  ^^^  suggested  that  the  pitman's  contract  *to  serve  was 
therefore  void.  Here  the  master  was  bound  to  employ  the  servant 
through  the  twelve  months  if  the  special  circumstances  mentioned  in  the 
proviso  did  not  occur.  [Wiohtman,  J.  The  servant  could  not  work  for 
any  other  person ;  but  his  wages  might  be  withheld  for  any  length  of 
time  during  which  the  engine  was  stopped.  Lord  Denman,  C.  J.  By 
"accident  or  any  other  cause."]  Secondly,  assuming  that  the  contract 
would  have  bound  an  adult,  it  was  beneficial  enough  to  bind  an  infant. 
The  general  rule  is  that  '*  an  infan£  cannot  do  an  act  apparently  to  his 
prejudice  :  as,  he  cannot  make  a  lease,  not  rendering  rent ;  for  such  lease 
shall  be  void ;"  Com.  Dig.  Enfant  (C  2.)  It  must  be  apparent  to  the 
Court  that  the  contract  is  not  for  his  benefit ;  otherwise  it  ought  to  be 
enforced :  Maddon  v.  White,  2  T.  R.  159,  is  an  instance.    Buller,  X, 

(a)  Some  ftirther  objections  to  the  eontraet,  and  to  the  eooTiction  in  other  respeoti^  were  W[pA\ 
Iwi  on  these  it  became  nnnecessary  to  decide. 
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Bald  there :  "  all  the  modern  cases  have  expressly  held  that  an  infant 
cannot  avoid  a  lease  which  is  for  his  own  benefit."  There  the  agreement 
reserved  a  rent  to  the  infant.  And,  here,  a  contract  bj  which  the  infant 
is  to  receive  wages  daring  twelve  months  must  be  supposed  beneficial  to 
him  in  some  degree ;  and  the  Court  will  not  look  at  the  quantum.  If 
the  proviso  for  stopping  the  work  and  wages  would  not  so  destroy  the 
benefit  as  to  invalidate  this  contract  in  the  case  of  an  adult,  the  Court 
cannot  hold  it  to  be  absolutely  without  benefit  where  the  servant  is  under 
age.  That  a  contract  for  hiring  and  service  is  prim&  facie  beneficial  to 
an  infant,  was  assumed  by  Baylet,  J.,  in  Rex  v.  Chillesford,  4  B.  &  G. 
94  ;{a)  and  the  proposition  is  recognised  by  *Lord  Abinqer  and  r^*fOA 
Alderson,  B.,  in  Wood  v.  Fenwick,  10  M.  &  W.  195,  204.  ^ 
[WiGHTMAN,  J.  Here  the  terms  are  such  that  the  master  may,  possi- 
bly, pay  no  wages  at  all.  An  adult  may  make  a  contract  which  is  not 
beneficial  to  himself.]  Contracts  like  the  present  are  common  in  the 
north  of  England.  It  is  true  that  an  infant  cannot  bind  himself  in  a 
penalty  ;  and  the  proviso  here,  as  to  loss  of  wages,  may  be  thought  penal : 
but,  even  if  that  be  so,  the  contract  may  be  bad  so  far,  but  good  in  other 
respects. 

SudcUestany  in  reply.  In  Pilkington  v,  Scott,  it  was  clear,  in  the 
opinion  of  the  Court  of  Exchequer,  that  the  masters  did  bind  themselves 
to  employ  the  workmen  for  the  term  named.  So,  in  Hartley  v.  Cum- 
mings,  the  Court  of  Common  Pleas  was  satisfied  that  the  master  could 
not,  by  the  agreement,  keep  the  servant  unemployed  during  any  part  of 
the  term,  except  in  certain  events  specially  provided  for.  Those  cases, 
therefore,  difiier  from  the  present.  In  Bex  v.  Chillesford,  there  was  a 
dictum  to  the  efiect  which  has  been  pointed  out,  but  no  judgment  on  the 
question  now  before  the  Court.  The  same  remark  applies  to  Wood  v. 
Fenwick.  Our,  adv.  vuU. 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  arose  on  conviction  of  a  servant  for  unlawfully  absenting 
himself  from  his  master's  employment.  Among  many  objections,  one 
appears  to  us  clearly  fatal.  He  was  an  infant  at  the  time  of  entering 
*into  the  agreement,  which  authorizes  the  master  to  stop  his  r^yge 
wages  when  the  steam-engine  is  stopped  working  for  any  cause. 
An  agreen^ent  to  serve  for  wages  may  be  for  the  infant's  benefit :  but  an 
agreement  which  compels  him  to  serve  at  all  times  during  the  term,  but 
leaves  the  master  free  to  stop  his  work  and  his  wages  whenever  he  chooses 
to  do  so,  cannot  be  considered  as  beneficial  to  the  servant.  It  is  inequita- 
ble and  wholly  void.     The  conviction  must  be  quashed. 

Rule  absolute. 

(a)  The  letraed  Judge  there  added  that  the  infant,  "  if  he  doee  not  perform  hit  eontraei/ 
''wUl  be  liable  to  the  statutable  regnlation  applicable  to  masters  and  servants." 

2o2 
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POLLOCK  V.  STABLES. 

If  a  puty  MithorizM  a  broker  to  bay  sliiires  for  him  in  a  particular  market,  where  the  mage 
is  that,  when  a  purchaser  doee  not  pay  for  his  shares  within  a  giTcn  time,  the  Tender,  giTing 
the  purchaser  notice,  may  resell,  and  charge  him  with  the  difference ;  and  the  broker,  aetiag 
under  the  authority,  buys  at  such  market  in  his  own  name ;  such  broker,  if  compelled  to  pay 
a  difference  on  the  shares  through  neglect  of  his  principal  to  supply  funds,  may  sae  the  prin- 
cipal for  money  paid  to  his  use. 

And  it  is  not  necessary,  in  such  action,  to  show  that  the  principal  knew  of  the  custom. 

Assumpsit  :  1.  for  money  paid ;  2.  for  work  and  labour  and  commis- 
sion ;  8.  on  an  account  stated. 

The  plaintiff,  by  his  particulars  of  demand,  claimed  852.,  being  the 
difference  paid  by  plaintiff  for  defendant  in  respect  of  ten  Huddenifield 
and  Manchester  Railway  shares,  contracted  to  be  purchased  by  plaintiff 
for  defendant,  on  or  about  8d  September,  1845 ;  also  SL  15t.  for  broker- 
age due  to  plaintiff  from  defendant  on  the  said  transaction. 

Pleas:  1.  Non  assumpsit;  issue  thereon;  2.  A  set-off;  which  was 
denied  by  the  replication  ;  issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Yorkshire  Spring  assizes, 
1847,  the  evidence  for  the  plaintiff  was  that,  on  3d  September,  1845,  a 
^^  person  named  Hogg,  '''then  an  authorized  agent  of  the  defendant, 
-I  directed  the  plaintiff,  who  was  a  sharebroker  in  Leeds,  and  a  mem- 
ber of  the  Leeds  Sharebrokers'  Association,  to  purchase  for  defendant 
ten  shares  in  the  Huddersfield  and  Manchester  Railway,  as  scrip,  the 
shares  being  then  unregistered.  The  plaintiff  bought  the  shares  accord* 
ingly,  in  his  own  name,  at  28/.  per  share,  receiyed  the  scrip  from  the 
vendor,  and,  on  the  same  day,  sent  to  defendant  the  following  note. 

^^  3d  September,  1845.  Bought  you  ten  shares  in  the  Huddersfield 
and  Manchester  Railway,  at  28/.  per  share.  For  Mr.  Stables,  Leeds. 
Brokerage  5«.  per  share." 

The  defendant,  on  5th  September,  sent  the  following  letter  to  plabtiff. 

"  Gentlemen,  "  Leeds,  5th  September,  1845. 

Mr.  John  Denison,  of  Yeadon,  the  party  for  whom  the  ten  shares  in 
the  Huddersfield  and  Manchester  Railway  were  purchased,  has  neglected 
to  come  down  to  Leeds  to-day,  according  to  his  promise  to  do  so :  bat  I 
have  just  seen  some  of  his  friends,  who  inform  me  that  he  will  be  here 
to-morrow  without  doubt,  and  that  the  scrip  will  be  taken  up  during  the 
forenoon.  In  the  mean  time,  I  beg  to  express  my  regret  that  through 
this  person's  neglect  both  you  and  others,  as  well  as  myself,  should  be  so 
greatly  inconvenienced.     I  remain,"  &c.  '  Geo.  Stables." 

'*  Messrs.  R.  Pollock  &  Co. 

Stock  and  Sharebrokers,  Bond  Street,  Leeds." 

The  defendant  not  having  taken  up  the  shares,  the  plaintiff,  about  5th 

of  September,  sent  the  scrip  back  to  *the  vendor,  who  thereupon 

-I  gave  plaintiff  notice  that  the  shares  would  be  sold  out  against  him. 

There  was  some  evidence  that  this  proceeding  was  conformable  to  the 
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custom  of  the  Leeds  Sharebrokers*  Association.  Whethei  or  not  th# 
defendant  was  acquainted  with  such  a  custom  did  not  distinctly  appear : 
nor  was  it  shown  that  he  received  any  notice  of  the  vendor^s  intention  to 
sell.  On  10th  September,  which  appeared  to  be  the  day  when,  according 
to  the  usage  of  the  Leeds  Exchange,  a  vendor  under  such  circumstances 
was  entitled  to  sell  against  the  vendee,  the  ten  shares  were,  by  the  ven* 
dor  8  direction,  sold  out,  at  19^.  10«.  per  share,  by  the  secretary  of  the 
Sharebrokers*  Association,  who,  on  the  same  day,  gave  notice  thereof  to 
plaintiff:  and  plaintiflT,  on  11th  September,  gave  notice  thereof  to  defend^ 
ant,  claiming  the  balance.  The  registration  of  the  shares  took  place 
shortly  after.  The  balance  of  85/.  (8/.  10«.  per  share)  was  afterwards 
allowed  by  plaintiff  to  the  vendor  on  a  settlement  of  accounts  between 
them. 

For  the  defendant  it  was  contended  that  Hogg  was  not  his  agent :  and, 
farther,  that,  at  any  rate,  the  action  for  money  paid  could  not  be  sup- 
ported. The  learned  Judge  was  inclined  to  think  the  latter  objection 
valid:  he  directed  the  jury  to  find  for  the  plaintiff,  giving  the  amount 
of  commission  only,  if  they  thought  that  Hogg  was  authorised  by  the 
defendant :  and  he  res'erved  leave  to  the  plaintiff,  in  that  event,  to  move 
to  increase  the  damages  by  85/.  Verdict  for  defendant  on  so  much 
of  the  issue  on  Non  assumpsit  as  respected  the  first  count ;  on  the  other 
issues,  for  plaintiff:  damages  2/.  10«. 

In  Easter  term,  1847,  Baine$  obtained  a  rule  nisi  to  ^increase  r^*r(*Q 
the  damages  by  85/.(a)     In  last  Hilary  vacation,(i)  ^ 

Watson  and  Pashley  showed  cause.  To  support  an  action  for  money 
paid,  there  must  have  been  a  request,  express  or  implied,  on  the  part  of 
the  defendant.(^)  Here  the  plaintiff,  on  making  the  contract,  sent  notice 
of  it  to  his  principal,  the  defendant,  and  did  not  receive  any  authority 
from  him  to  pay  the  vendor.  A  broker  who,  in  contracting,  gives  the 
name  of  his  principal  is  not  personally  liable ;  and,  it  may  be  gathered 
from  the  evidence  that  the  plaintiff  did  so  contract  in  this  instance. 
Then,  if  he  paid  the  vendor  without  a  special  request  from  his  principal, 
that  party  is  not  liable.  [Coleridge,  J.  It  does  not  appear  that  the 
documents  afforded  evidence  of  a  principal  having  been  named.  Wight- 
MAN,  J.  Prim&  facie,  the  broker  was  liable.  The  question  is,  upon  what 
terms  the  parties  were  dealing  at  the  time  of  the  purchase.  Coleridge, 
J.  The  advice  note  sent  to  the  defendant  afterwards  cannot  alter  the  state 
of  things.]  It  may  show  the  previous  understanding.  [Patteson,  J. 
The  note  sent  to  the  principal  did  not  purport  to  be  a  representation  of 
the  contract  between  the  broker  and  vendor.    Wiohtman,  J.    If,  at  the 

(a)  The  rule  was  so  drawn  up;  but  the  case  was  argued  in  Banc,  without  objection,  on  the 
question  whether  the  plaintiff  was  entitled  to  a  rerdict  on  the  eount  for  money  paid. 

(&)  February  9th.    Before  Lord  DsirMAir,  C.  J.,  PATrBBOS,  Colbridob,  and  Wiohthan,  Js. 

(e)  On  this  point,  Bowlby  e.  Bell,  3  Com.  B.  284,  was  mentioned,  but  admitted  to  be  distin. 
gnisfaable  :  and  Bainet,  in  supporting  the  rule,  obserred  that  the  broker  in  that  ease  had  aet«(l 
■Cainst  aa  express  prohibition  b^  bis  principal,  in  paying  the  money. 
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Sftle,  the  broker  had  made  himself  liable,  what  did  it  matter  whether 
*7f>Q1  *^^^  principal  was  told  of  it  afterwards  or  not  ?]  He  might  haTe 
^  deprived  the  broker  of  any  supposable  authority  to  pay  on  his 
behalf.  The  alleged  custom  in  this  case  can  have  no  weight  if  the  defend- 
ant was  not  liable  by  the  terms  of  the  contract  of  purchase ;  Truemaa 
i;.  Loder,  11  A.  &  E.  589,  597,(a)  where  this  Court  strongly  disapproved 
of  the  attempt  to  qualify  an  agreement  by  reference  to  a  supposed  cus- 
tom. In  2  Greenleaf  on  Evidence,  207,  s.  251,  8d  ed.  Boston,  1846,  it 
is  said  that  ^' many  judges"  of  the  American  courts  ^^are  of  opinion" 
that  usages  of  trade  ''  should  be  sparingly  adopted  by  the  Courts,  as 
rules  of  law  ;*\b)  and  he  adds  that,  on  the  principle  upon  which  these 
usages  are  made  evidence,  ^^  the  usage  or  habit  of  trade  or  conduct,  of 
an  individual,  which  is  known  to  the  person  who  deals  with  him,  may  be 
given  in  evidence  to  prove  what  was  the  contract  between  them.''  At 
least,  where  the  usage  is  not  so  known,  it  ought  not  to  be  deemed  part 
of  the  contract.  It  is  not  clear  what  is  meant  by  a  custom  of  Leeds. 
The  Association  referred  to  is  only  a  certain  number  of  the  mercantile 
men  of  the  place.  [Wightman,  J.  You  might  make  the  same  objection 
to  a  mercantile  custom  of  London.]  It  was  not  shown  that  the  authoritj 
given  to  the  broker  bound  him  to  purchase  at  Leeds.  The  proof  as  to 
usage  was  very  slight.  [Lord  Denman,  C.  J.  No  objection  seems  to  have 
*7701  ^^^  i^&ised  on  the  absence  of  proof.  Coleridob,  J.  The  ^ques- 
tion  seems  really  to  turn  on  the  general  liability  of  a  broker  to 
pay  if  he  buys  in  his  own  name.]  There  is  more  claimed  in  this  case 
than  would  result  from  the  common  law  liability.  The  principal  is  to  be 
made  answerable  for  a  difference  on  resale.  [Wiohtman,  J.  Assuming 
that  the  defendant  knew  of  the  custom,  it  may  be  a  question  whether  he 
ought  not  to  have  had  notice  that  the  shares  were  about  to  be  resold.] 
That  is  so.  Where  perishable  commodities  are  resold  adversely  to  a  pur* 
chaser,  the  vendor  must  give  notice.  The  principal  here  was  not  bound 
to  conclude  that  there  would  be  a  resale.  The  vendor  had  an  option  as 
to  reselling,  and  might  not  have  taken  that  course.  The  broker  might 
not  have  chosen  to  insist  upon  the  principal's  liability.  If,  indeed,  the 
broker  had  told  the  principal  that  his  shares  were  going  to  be  resold,  and 
the  principal  had  then  not  interfered,  it  might  have  been  inferred  that 
he  authorized  the  broker  to  pay  the  difference.  [Coleridge,  J.  Yoa 
say  that,  although  the  principal,  if  he  had  notice,  might  wish  to  keep  the 
shares,  he  may  lose  the  option  if  the  seller  gives  notice  to  the  broker 
only  ?]  That  is  his  situation.  And,  under  such  circumstances,  the  broker 
cannot  maintain  an  action  for  money  paid,  and  put  the  principal  to  a 
cross  action  for  loss  occasioned  by  the  omission  to  give  notice  of  resale. 

(a)  See  also  the  aathoritiei  cited,  ibid.  p.  600,  note  (b). 

(6)  See  2  Stark.  Er.  360—362,  3d  ed.,  where  thia  subjeet  i§  rerj  fully  discauMd.  Aim  2  TaT* 
br  on  Eridenoe,  771 — ^774,  aeoto.  845,  6.  .And,  as  to  the  expediency  of  applying  narng^  to  the 
•Qostmctlon  of  contracts,  and  the  opinion  of  English  Judges  on  that  subject,  Anderson  «.  Piteher. 
S  B.  dt  P.  164, 168,  judgment  of  Lord  Eldow. 
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[Patteson,  J.  At  any  rate  the  first  default  that  led  to  the  loss  was  the 
defendant's.]  It  does  not  appear  to  have  been  ever  decided  that,  in  a 
case  like  this,  the  principal  is  bound  by  a  custom  of  which  he  has  no 
notice.  In  Scott  v.  Irving,  1  B.  &  Ad.  605,  614,  where  the  question 
arose  on  a  settlement  between  an  insurance  broker  (Mitchell)  and  under- 
writers, *Parke,  J.,  said:  ^^ Mitchell"  ^^was  the  agent  of  the  r^c'r'T/t 
assured  to  receive  payment  from  the  underwriter  in  cash,  or  that 
which  was  equivalent  to  payment  in  cash.  A  special  authority  may  be 
given  by  the  assured  to  the  broker  to  receive  payment  in  some  other 
mode,  and  such  authority  may  be  inferred  from  facts,  or  from  some  usage 
to  which  the  assured  has  assented :  and  here  there  is  some  evidence  of  a 
usage  prevailing  between  the  broker  and  the  underwriter ;  but  the  plain- 
tiff was  not  cognisant  of  that  usage,  for  he  states,  in  one  of  his  letters, 
that  this  was  the  first  total  loss  he  ever  had  experienced.  That  being  so, 
the  general  authority  will  not  enable  the  broker  to  set  oflf  a  private  debt 
of  his  own,  namely,  the  sum  due  to  the  underwriter  for  premiums,  against 
the  debt  of  the  underwriter  to  the  assured."  That  case  was  not  noticed 
in  Bayliffe  v,  Butterworth,  1  Exch.  425,  which  will  be  relied  upon  here 
in  support  of  the  rule.  [Colbridoe,  J.  In  the  present  case  the  endea- 
vour is  to  fix  the  defendant  with  a  collateral  liability  arising  from  the 
contract  between  the  two  brokers.  Then  is  not  the  real  question,  what 
authority  the  defendant  originally  gave  to  his  broker  ?  whether,  by  the 
general  commission  to  purchase,  he  empowered  the  broker  to  buy  under 
the  liabilities  usual  in  the  Leeds  market,  though  unknown  to  the  principal 
himself;  and  whether,  in  fact,  the  broker  dealt  according  to  the  course 
of  the  market.] 

Baines  and  T,  F.  £llis,  contrd..     The  action  for  money  paid  clearly 
lies,  according  to  the  rule  laid  down,  and  to  the  decision,  in  Brittain  v. 
Lloyd,  14  M.  &.  W.  762.     The  case  is  like  that  of  a  surety,  who,  if  com- 
pellable to  pay  the  '''whole  debt  and  called  upon  to  do  so,  may  sue  r^^^^n 
the  principal  for  money  paid,  though  the  payment  was  not  made   ^ 
by  his  desire :  1  Selw.  N.  P.  76, 11th  ed.(a)     The  plaintiff  was  requested 
by  the  defendant  to  make  a  contract  for  him:  what  contract,  was  a  ques- 
tion for  the  jury ;  and  their  finding  establishes  that  the  contract  he  did 
make  was  authorized  by  the  'defendant.     By  that  he  bound  himself  per-, 
penally,  according  to  the  general  usage  of  brokers,  which  the  Court  will 
notice :  the  mode  of  that  liability  was  defined  by  the  rules  of  the  Leeds 
Association,  to  which  the  broker  belonged :  and,  by  one  of  these  rules, 
'f  he  did  not  take  up  the  shares  within  a  certain  time,  the  vendor,  on 
giving  him  notice,  might  sell  them  out  and  charge  him  with  the  loss  on. 
such  resale.     When  the  plaintiff  should  have  taken  up  the  shares,  the. 
defendant  was  not  prepared  to  supply  funds ;  the  vendor,  therefore,  gave 
die  plaintiff  notice  according  to  the  rules  of  the  Association,  and  resold 
the  shares.     The  defendant  was  bound  by- those  rules,  and  the  proceeding 

(a)  CitlDg  Exall  v.  Partridge,  8  T.  R.  308,  SIO. 
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vpon  them ;  for  it  is  established  by  Satton  v.  Tatham,  10  A.  k  £.  2ft, 
and  Bayliffe  v.  Buttcrworth,  1  Exch.  425,  that  a  principal^  employing  i 
broker  to  deal  where  a  certain  usage  prevails,  impliedly  auUiorixes  hiai 
to  deal  according  to  that  usage.  [Wiohtman,  J.  Tour  difficulty  is  that 
you  did  not  give  the  defendant  notice  that  the  shares  were  about  to  be 
resold,  your  action  being  for  the  diflbrence  of  price  on  resale.]  The 
defendant's  letter  of  September  5th  shows  that  his  default  could  not  be 
attributable  to  any  want  of  notice.  Upon  that  default,  the  vendor's  right 
to  resell  was  irrevocably  vested :  and,  theref<Mre,  after  the  time  had  ez- 
♦77^1  P^®^  '^within  which  the  broker's  contract  with  the  vendor  ought 
^  to  have  been  completed,  nothing  that  the  principal  could  have 
done  would  have  changed  the  legal  position  of  the  parties.  The  point 
now  suggested  from  the  Bench  was  not  taken  at  the  trial,  where  the 
defect,  if  important,  might  have  been  supplied ;  nor  was  it  raised  in 
Bayliffe  v.  Butterworth,  1  Exch.  425.  (Reference  was  here  made  to  the 
Judge's  note  in  the  present  case :  and  it  did  not  appear  that  the  point 
was  specifically  made  at  Nisi  prius.)  It  was  sufficient,  as  between  the 
broker  and  his  principal,  that  the  broker  had  done,  as  between  him  and 
the  vendor,  that  which  usage  requires  between  brokers,  and  had  duly 
advised  his  principal  of  the  contract;  though  indeed  the  communication 
he  made  to  his  principal  could  not  vary  his  original  liability  as  a  broker 
purchasing  in  his  own  name.  If  the  jury  had  thought  that  the  defendant 
had  neglected  his  duty  to  his  principal,  they  would  not  have  found  him 
entitled  even  to  commission.  Tlie  present  claim  stands  independent  of 
any  custom :  the  broker,  having  been  authorized  to  contract  in  his  own 
name,  and  to  pay  the  money  on  his  principal's  default,  was  entitled  to 
recover  the  amount  from  him. 

liOrd  Denmak,  G.  J.     We  will  communicate  with  my  brother  Alder* 
BON.  Our.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
*7741  ^^^^  ^^  ^^  action  of  assumpsit  for  money  paid  and  *for  com- 
^  mission.  At  the  trial,  it  appeared  that  the  plaintiff,  a  sharebroker 
at  Leeds,  bought  for  the  defendant,  by  his  directions,  ten  shares  in  the 
Huddersfield  and  Manchester  Railway  at  28Z.  a  share,  to  be  paid  on 
delivery  of  scrip.  The  defendant  not  being  ready  to  pay  when  the  scrip 
was  delivered  to  the  plain  tiff,  the  vendors  demanded  the  money  or  the 
scrip  of  the  plaintiff,  who  delivered  the  scrip  back,  which  had  fallen  in 
price ;  and,  according  to  the  custom  of  the  stock  exchange  at  Leeds,  the 
vendors  sold  the  shares  for  the  then  market  price,  and  called  upon  the 
plaintiff  to  pay  the  difference,  which  he  did  according  to  the  usage.  The 
present  action  was  brought  to  recover  the  money  so  paid,  amounting  to 
85/.,  and  also  commission  upon  the  original  purchase.  The  jury  fou'i^ 
a  veraict  for  the  plaintiff  for  21.  lOs.  in  respect  of  the  commission ;  but, 
under  the  direction  of  the  learned  Judge,  who  was  disposed  to  think  that 
an  action  for  money  paid  was  not  maintainable,  found  a  verdict  for  the 
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defendant  upon  the  count  for  money  paid,(a)  with  liberty  for  the  phitttiff 
to  move  to  enter  a  verdict  upon  that  count  with  851.  damages,  in  caiec 
the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover 
the  amount  paid  by  him  for  loss  upon  the  transaction,  and  that  it  was 
recoverable  under  the  count  for  money  paid. 

The  case  of  Bayliffe  v.  Butterworth,  reported  in  1  Exchequer  Reports, 
JB  not,  we  think,  distinguishable  in  principle  from  the  present.  It  was 
there  held  by  the  Court  of  Exchequer  that,  under  circumstances  very 
similar  to  those  in  the  present  case,  an  action  for  money  paid  t^yt^ 
*was  maintainable  by  a  sharebroker  agunst  his  principal,  where  ^ 
the  former  was,  by  the  custom  of  the  share  market  in  which  he  dealt, 
obliged  to  make  good  deficiencies  occasioned  by  the  default  of  his  prin* 
cipal ;  and  that  the  latter  must  be  considered  as  dealing  with  his  broker 
according  to  the  usage  of  the  market  in  which  he  deals ;  and  that  a  con- 
tract according  to  such  usage  was  equivalent  to  a  request  to  the  broker 
to  pay  the  deficiency  if  the  principal  failed  to  do  so  himself.  This  deci- 
sion is  in  accordance,  as  far  as  the  circumstances  are  parallel,  with  the 
case  of  Sutton  v,  Tatham,  10  A.  &  E.  27.  We  are  therefore  of  opinion 
that  the  rule  should  be  made  absolute  to  enter  a  verdict  for  the  plaintiff, 
on  the  count  for  money  paid,  for  851.  Rule  absolute.(i) 

(a)  Bee  Mit^y  p.  767. 

(h)  See  K'Bwen  e.  Woodi,  11  Q.  B.  13. 


The   QUEEN  t;.  The  LONDON  and   SOUTHWESTERN  Railway 

Company.     July  12. 

Under  the  Lftods  Claaeef  Coneolidfttion  Aety  8  A  9  Viet.  o.  18,  if  the  promoters  of  ad  noderlaking 
demand  %  compalsory  sale  of  premises  by  aathority  of  the  statute,  the  owner,  by  sect  92,  may 
refuse  to  sell  less  than  the  whole :  but,  if  they  hare  giren  notice  of  reqairing  a  part,  the  owner 
cannot,  by  reason  of  each  notice,  reqnire  that  the  whole  be  taken ;  and  the  promoters,  on  his 
refusal  to  sell  part,  may  abandon  the  pnrchase. 

Mandamus  to  the  above-named  Company.  ^^  Whereas,  since  the 
passing  and  coming  into  operation  of  The  London  and  South  Western 
Railway  Metropolitan  Extensions  Act,(a)  1845,  we  have  been  given  to 
understand,"  ic,  "  that  John  Henry  Coward  *and  Ellis  Canceller,  p^-,-^ 
starch  manufacturers,  have  been  for  several  years  past,  and  were  ^ 
at  the  date  and  at  the  time  of  the  giving  of  the  notice  next  hereinafter 
mentioned,  sent  and  given  by  you,"  &c.,  ^'and  now  are,  the  lessees  of  a 
certain  manufactory  and  premises  situated  in  or  near  to,"  &c.,  ^Mn  the 
county  of  Surrey,  commonly  known  by  the  name  and  style  of  The  Lam- 
beth Starch  Manufactory,  under  a  certain  lease  bearing  date,"  &c.,  ^'and 
thiit  ^ije  said  J.  H.  C.  and  E.  C.  had,  together  with  one  Thomas  Bailey 

fa)  8  A  9  Viet  o.  oIzt.,  loeal  and  personal,  pnblle. 
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niidge,  for  some  years  past  and  at  the  date  and  the  giving  of  the  notice 
aforesaid,  carried  on,  and  still  do  occupy,  the  said  manufactory,  and  carry 
on  in  the  same  the  trade  of  starch  manufacture  as  copartners  therein, 
and  have  a  joint  interest  therein  and  in  the  said  manufactory  and  pre- 
!i^f!S :  And  whereas  we  have  also  been  given  to  understand,"  &c.,  "that 
yon,  the  said  Company,  being  the  {Promoters,  according  to  The  Lands 
Glauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  of  the  undertaking 
mentioned  in  the  said  first-mentioned  act  of  parliament,  required  to  pur- 
chase and  take  the  lands  and  premises  hereinafter  mentioned,  and  irhich 
you  are  authorized  to  purchase  and  take  by  the  statute  in  that  case,"  &c. ; 
**and  that  you,  upon,"  &c.  (14th  May,  1846),  "gave  notice  thereof  to 
the  said  J.  H.  C.  and  E.  C,  and  all  other  persons  whom  it  might  con- 
cern ;  and  that  you  by  such  notice  did  demand  from  them  the  particulars 
of  their  estate  and  interest  in  such  lands  and  premises,  and  of  the  claims 
made  by  them  in  respect  thereof;  and  which  notice  also  stated  the 
particulars  of  the  said  lands  and  premises,  and  had  annexed  thereto  a 

*7771  P^^^  ^^  ^^^  ^^^^  lands  and  premises ;  and  that  you,  the  *»ud 
Company,  were  willing  to  treat  for  the  purchase  of  the  said 
lands  and  premises,  and  as  to  the  compensation  to  be  made  to  the 
said  parties,  to  whom  such  notice  was  so  given  as  aforesaid,  for  the 
damage  that  might  be  sustained  by  them  by  reason  of  the  execution  of 
the  said  works  mentioned  in  th^  said  first-mentioned  statute:  And 
whereas  we  are  also  given  to  understand,"  &c.,  "  that  the  said  lands  and 
premises  mentioned  in  the  said  notice,  and  which  you  required  by  such 
notice  to  purchase  and  take,  were  a  part  only  of  the  said  manufactory  and 
premises  known  by  the  name  and  style  of  The  Lambeth  Starch  Manufac- 
tory ;  and  that  the  said  J.  H.  C.  and  E.  C.  and  T.  B.  I.  were  willing  and 
able  and  ready  to  sell  and  convey  to  you  their  estate  and  interest  in  the 
whole  of  the  same  manufactory  and  premises  known  by  the  name,"  &c.; 
"whereof  you,  within  twenty-one  days  after  the  service  of  the  said  notice, 
to  wit,  on,"  &c.  (4th  June,  1846),  "had  notice  that  they  then  required 
you  to  purchase  and  take  their  said  estate  and  interest  in  the  whole  of 
the  said  manufactory  and  premises  known  by  the  name,"  &c.,  "as  jou 
were  by  law  then  bound  to  do :  And  you  and  the  said  J.  H.  C.  and  E. 
C.  and  T.  B.  I.  did  not  then,  and  have  not,  although  more  than  a  reason- 
able and  proper  time  for  this  purpose  has  long  since  elapsed,  as  vet 
agreed  as  to  the  amount  of  purchase-money,  compensation,  and  damage 
to  which  they  are  by  law  entitled  by  force  of  the  statute,"  &c.;  "and  by 
reason  of  the  premises  the  same  has  always  been  and  still  is  in  dispute  :*' 
The  writ  then  stated  that  the  purchase-money,  comnensation,  and 
damage  claimed  exceeded  501.,  and  am^/unted  to  8000Z.  purchase-money, 
and  85,000/.  damage  by  the  execution  of  the  works ;   that  J.  H.  €.< 

♦7781  *^'  ^''  ^^^  '^'       ^'^  ^*^  thereupon  required  the  Company  to 

issue  their  warrant  according  to  the  statute,  to  summon  a  special 

jury  to  try  the  said  question  of  disputed  compensation,  and  that  tho 
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Company  had  neglected  and  refused  for  an  unreasonable  time  so  to  do  • 
And  it  commanded  the  Company  to  issue  their  warrant  to  the  sheriff  to 
nominate  and  summon  such  jury  in  manner  directed  by  the  Lands  Clauses 
Act  for  the  purpose  of  assessing  the  purchase-money,  compensation,  and 
damage  to  which  the  prosecutors  were  entitled  under  the  statute  ^^  in 
respect  of  their  said  estate  and  interest,  as  well  in  the  said  lands  and 
premises  mentioned  in  the  said  notice  as  in  the  remaining  part  of  the 
said  manufactory  and  premises  known  by  the  name  and  style  of  The 
Lambeth  Starch  Manufactory :"  or  that  they  should  show  cause,  &c. 

The  defendants  made  a  return,  alleging,  among  other  things,  that  the 
premises  which  they  had  been  required  to  take  consisted  of  a  dwelling- 
house  with  offices,  a  counting-house,  cart-sheds,  &c.,  gardens,  a  green- 
house, premises  which  had  been  piggeries,  &c.,  together  with  a  building 
of  one  story  used  in  the  manufacture  of  starch,  with  a  mill  or  engine- 
koase  and  drying-room  and  warehouses  attached  thereto ;  and  statements 
not  now  material  were  added,  to  show  that  some  of  the  enumerated  pre- 
mises were  not  yaluable  and  were  not  in  fact  part  of  the  starch  manu- 
factory. The  return  further  stated  that  the  Company  gave  notice  of 
purchasing  and  taking  the  messuages,  lands,  and  hereditaments  described 
in  a  schedule  to  the  notice  as  ^'  so  much  of  the  ground,  stabling,  coach- 
house, factory,  and  sheds  as  are  coloured  red  on  the  plan  hereunto  an- 
nexed :'*  but  that  the  prosecutors,  by  their  notice  of  claim  *trans-  t^cititq 
mitted  in  answer,  proposed  to  sell  not  only  the  premises  coloured  ^ 
red,  but  all  their  premises  as  shown  in  the  plan,  to  which  they  referred 
in  detail;  describing  the  premises  as  'leasehold  under  Thomas  Lett," 
&c.,  "  for  the  term  of  fourteen  years  from  the  24th  day  of  June,  1833 :" 
and  they  claimed  the  amount  of  purchase-money  and  compensation  stated 
in  the  writ :  Whereupon  the  Company  '^  did  wholly  abandon  and  give  up 
all  intention  of  purchasing  the  estate,"  &c.,  of  the  prosecutors  in  the  pre- 
mises ;  and  they  had  ever  since  been  in  the  peaceable  and  undisturbed 
possession  of  the  whole,  and  would  remain  undisturbed  by  the  Company 
until  the  expiration  of  their  interest. 

The  prosecutors  pleaded  to  the  return,  taking  issue,  to  the  country,  Oil 
a  part  not  above  set  forth,(a)  and  demurring  specially  to  the  residue. 
The  defendants  joined  in  demurrer,  and  demurred  specially  to  that  part 
of  the  plea  which  concluded  to  the  country.  The  judgment  of  the  Court 
makes  any  further  statement  of  the  pleadings  unnecessary. 

The  case  was  argued  last  Hilary  term.(i) 

Martin^  for  the  Crown.  The  question  as  to  the  mandamus  itself  turns 
on  Stat.  8  &  9  Vict.  c.  18,  ss.  18  and  92.  The  defendants  allege  that  the 
writ  is  unwarranted,  because  they,  having  claimed  part  only  of  the  pre- 
mises, are  not  bound  to  take  the  whole.  The  clauses  providing  for  the 
purchase  of  lands  otherwise  than  by  agreement  must  be  interpreted 

!■)  8c6  p.  784,  po8t. 

(^)  JuuiM7  IflUi.    B«fim  I«rd  DmitiiaVi  0.  J.,  PAmaov,  CoianuDvi,  aod  WfoBTXAir,  /■. 
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fayoorably  to  private  persons,  and  strictly  as  against  the  Company,  vlio 
*7801  ^^^  exercising  a  general  power  for  their  own  ^pecnniary  benefit 

''  The  Company,  when  they  gave  their  notice,  made  an  option  irUch 
was  conclusive  upon  themselves ;  Bex  v.  The  Hungerford  Market  Com- 
pany, 4  B.  &  Ad.  327  :  they  must  take  all  that  they  have  given  notice 
of  taking ;  Stone  v.  The  Commercial  Railway  Company,  4  Mylne  k  C. 
122 :  and  they  must,  in  that  respect,  abide  by  such  terms  as  the  act 
annexes  to  the  notice  they  have  given.  Lord  Cottenham,  C,  sajs,  in 
Salmon  v,  Randall,  3  Mylne  &  C.  439,  449  :  ^'  The  parties,  I  conceive, 
are  put  into  the  situation  of  vendor  and  purchaser  by  the  notice ;  and  like 
every  other  vendor  and  purchaser,  they  must  of  course  complete  their 
purchase,  according  to  the  provisions,  not  of  the  contract,  but  of  those 
arrangements  which  the  act  of  parliament  has  substituted  \\x  lien  of  the 
contract,  in  a  case  where  no  contract  can  take  place."  Sect.  85  enablee 
the  promoters  of  undertakings  to  take  the  land  required  without  waiting 
for  an  agreement,  award,  or  verdict :  and  there  are  other  clauses  bearipg 
rery  rigorously  on  land  owners.  Promoters  also  ought  to  be  bound  with 
great  strictness.  By  their  notice,  independently  of  any  further  proceed- 
ings, they,  as  Lord  Cottbkham  points  out  in  the  case  last  cited,  p.  450, 
at  once  acquire  an  interest  in  the  premises  under  the  act  of  parliament, 
as  purchasers ;  and  the  terms  (as  to  what  shall  be  taken)  are  fixed  by 
sect.  92,  which  enacts  that  no  person  shall  be  required  to  sell  or  convej 
a  part  only,  if  willing  and  able  to  sell  and  convey  the  whole.  The  ope- 
ration of  a  notice  being  final,  it  must  be  taken  that  the  promoters,  when 
they  served  it,  had  ascertained  whether  the  subject-matter  of  notice  was 
part  or  the  whole,  and  how  far  it  would  be  convenient  to  take  the  whole. 
iii*7QrY\  At  any  rate,  there  should  be  a  peremptory  mandamus  to  have  *com- 

^  pensation  assessed  for  part.  (The  arguments  on  other  points  are 
omitted,  the  judgment  not  having  turned  upon  them.) 

Hill^  contrll.  The  object  of  the  clauses  relating  to  purchase  otherwise 
than  by  agreement  was  to  put  parties,  forced  to  sell,  in  the  same  situation 
19  those  who  sold  by  contract  before  the  compulsory  power  accrued.  If 
|]ie  Company  here  had  given  no  notice,  and  had  entered  into  contract 
for  purchasing  only  a  part,  they  clearly  would  not  have  been  obliged  to 
purchase  the  whole ;  the  vendors  would  not  have  been  bound  to  sell  the 
whole ;  the  rights  and  claims  would  have  been  reciprocal.  And  this  state 
of  things  is  not  altered  by  the  statute.  What  the  promoters  give  notice 
of  taking,  they  are  bound  to  take,  and  the  landowner  to  give:  the  act 
does  not  oblige  them  to  take  more  than  it  obliges  him  to  give :  the  parties 
are  bound  alike,  as  in  the  case  of  contract.  Sect.  92  merely  exempts 
the  owner  from  the  necessity  of  selling,  if  the  promoters  will  not  accept 
all :  and,  where  they  have  no  power  to  compel,  no  compulsion  is  placed 
upon  them.  In  none  of  the  decided  cases  have  companies  been  held 
bound  to  purchase  that  of  which  they  could  not  enforce  the  sale.  The 
interest  for  whioh  the  owner-  is  to  claim  must  be-  exaotW  th^it  for  which 
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the  notice  binds  :  this  principle  is  recognised  by  Lord  Cottenham,  C, 
iit  Stone  v.  The  Commercial  Railway  Company,  4  Mylne  &  C.  122,  125, 
6 :  and,  if  the  land  owners  will  not  give  effect  to  the  notice,  they  renuun 
in  the  same  situation  as  if  none  had  been  given ;  Regina  v.  The  London 
and  Southampton  Railway  Company,  10  A.  &  E.  3.  The  case  of  Regina 
V.  The  London  and  Greenwich  Railway  ^Company,  3  Q.  B,  166,(a)  r^,jry^ 
bears  some  resemblance  to  the  present,  and  is  in  favour  of  the  '- 
defendants.(i)  No  argument  can  be  founded  on  sect.  85,  which  only 
enables  the  promoters  to  take  possession  on  lodging  a  fair  amount  for 
▼alae  or  compensation  if  the  lands  are  taken  before  there  can  be  an 
agreement,  verdict,  or  award.  The  principle  relied -upon  as  governing 
the  construction  of  statutes  obtained  by  particular  companies  will  not 
apply  to  the  Lands  Clauses  Consolidation  Act,  which  is  public  and  general. 
The  Court  cannot  now  grant  a  peremptory  mandamus  as  to  part  of  these 
premises ;  and  it  does  not  appear  by  the  writ  that  the  Company  gave 
notice  of  taking  (as  is  said  in  sect.  92)  ^  a  part**  "  of  any  house  or  other 
building  or  manufactory ;"  or  that  the  prosecutors  ever  required  them, 
or  that  the  Company  ever  refused,  to  take  a  part  of  the  premises  in 
question. 

Martin^  in  reply.  Regina  v.  The  London  and  Greenwich  Railway. 
Company  was  decided  on  grounds  which  do  not  exist  here.  [Wightman, 
J.  The  argument  here  is  that,  if  you  dissent  from  what  the  Company 
propose,  and  offer  something  else,  they  are  not  bound.]  The  effect  of 
sect.  92  does  not  depend  upon  consent  or  dissent.  [Patteson,  J.  Mr. 
Hill  says  that  there  is  no  contract  till  you  assent  to  give  either  part  or 
the  whole.]  It  is  not  a  case  of  contract,  but  of  purchase  ''otherwise 
than  by.  agreement "(c)  By  the  giving  of  notice,  the  ^Company  p^,^r%Q 
acquired  an  absolute  power  to  take,  and  were  bound  to  take  as  ^ 
sect.  92  prescribes :  a  part  had  become  theirs ;  and  they  could  not  decline 
accepting  the  whole.  Cur.  adv,  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  to  issue  a  precept  for  summoning  a  jury  to  assesf 
compensation  for  a  starch  manufactory  and  premises,  and  for  damagi 
thereto  done ;  of  which  premises  the  defendants  had  given  notice,  on  the 
14th  May,  1846,  of  their  demanding  to  purchase  a  part;  but  the  pro* 
secutors  gave  the  defendants  notice  that  they  required  them  to  purchase 
the  whole. 

The  return  was :  That  the  undertaking  is  highly  beneficial  to  the  public, 
and  will  cost  half  a  million  of  pounds  to  the  defendants.  This  is  per* 
fectly  immaterial.  That  the  prosecutors  hold  under  a  lease  which  will 
expire  June  24th,  1847 :  That  the  prosecutors,  at  the  time  of  notice,  had 
no  greater  estate  than  as  tenants  from  year  to  year :  That  the  premises 

(•)  HiUretemd  to  th«  jadgmeni  of  Pa(tbsoh,  J. 

(6)  Wftlker  o.  The  London  and  Blackwall  Railway  Company,  3  Q.  B.  744,  waa  also  mentioned 
Iml  admiUed  to  bare  no  material  bearing  on  ibis  caM. 
im  fltelt  a  A  9  Tiei.  e.  18:  beading  of  tbe  Beriei  of  daQnea  beginning  with  veet  18. 
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eomprige,  not  only  a  place  of  business,  but  two  gardens,  said  to  be  unused, 
and  a  greenhouse  and  two  piggeries  extremely  dilapidated  and  not  neces- 
sary for  carrying  on  the  manufacture ;  which  also  appears  irrelerant  to 
the  question.  That  the  defendants*  notice  of  14th  May,  1846,  gave  notice 
of  purchasing  the  property  under  the  following  description :  ^*  So  much 
of  the  ground,  stabling,  coach  house,  factory  and  sheds  as  are  coloured 
red  in  the  plan  hereunto  annexed :"  but  that  the  prosecutors  preferred 
their  claim,  not  only  for  that  part,  but  for  the  whole  within  the  boundary 
line  in  the  plan,  and  required  8000/.  for  the  purchase  money,  and  35,000/. 
7  fill  ^^^  ^^^  damage,  ^otherwise  that  a  jury  should  be  summoned :  none 
-'  of  which  particulars,  beyond  the  defendants'  wish  to  purchase  a 
part,  and  the  prosecutors*  that  they  should  purchase  all,  appear  important. 

That,  thereupon,  the  defendants  abandoned  their  intention  of  purchas- 
ing (not  saying  how  or  when,  or  that  they  gave  the  prosecutors  notice  of 
abandonment) ;  and  the  prosecutors  remain  in  peaceable  possession  for  the 
remainder  of  their  term ;  therefore  they  cannot  and  ought  not  to  issue 
warrant,  &c. 

To  that  part  of  the  return  in  which  the  defendants  aver  that  the  prose- 
cutors had  no  greater  interest  than  as  tenants  from  year  to  year,  the 
defendants  plead,  denying  it  in  the  same  terms,  and  put  themselves  upon 
the  country ;  and  to  the  residue  of  the  return  they  demur  for  several 
causes.  1.  That  the  description  given  by  the  prosecutors  of  the  premises 
is  an  argumentative  traverse  of  their  being  all  one  whole  manufactory.  2. 
For  some  of  the  objections  above  mentioned  to  their  allegation  of  abandon- 
ment. The  prosecutors  join  in  demurrer,  and  in  their  turn  demur  to  the 
plea  as  raising  an  immaterial  issue. 

In  addition  to  all  these  points,  the  writ  was  objected  to  as  bad,*becau9e 
it  claims  assessment  for  the  value  of  the  entire  premises,  when  the  Com- 
pany has  required  a  part  only. 

The  claim  is  founded  on  the  Lands  Clauses  Consolidation  Act.  But, 
^n  examination  of  the  seCv^ns  which  were  supposed  to  give  this  right, 
namely  the  18th  and  92d,  there  is  not  the  smallest  pretence  for  an  argu- 
ment to  that  effect.  Section  18  gives  directions  as  to  the  notice  to  be 
given  by  the  company  requiring  lands,  and  provides  that  '^  every  such 
notice  shall  state  the  particulars  of  the  lands  so  required,  and  that  the 
♦promoters  of  the  undertaking  are  willing  to  treat  for  the  purchase 
->  thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for 
the  damage  that  may  be  sustained  by  them  by  reason  of  the  execution  of 
the  works.'*  This  has  been  done,  as  appears  by  the  writ  itself:  and,  as- 
suming for  the  sake  of  the  argument  that  the  prosecutors'  premises  are 
one  entire  manufactory,  the  notice  requires  only  a  part. 

The  other  section,  92,  enacts  *^  that  no  party  shall  at  any  time  be 
required  to  sell  or  convey  to  the  promoters  of  the  undertaking  a  part  onlj 
of  any  house  or  other  building  or  manufactory,  if  such  party  be  willing 
and  able  to  sell  and  convey  the  whole  thereof."     The  writ  states  that  Utf 
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prosecutors  were  willing  and  able  to  sell  and  convey  the  whole,  and  gave 
notice  «ud  required  the  Company  to  take  the  whole.  Now  the  92d  sec- 
tion, though  it  protects  the  owners  from  being  obliged  to  sell  a  part,  does 
not  contain  any  words  making  it  obligatory  on  the  Company,  who  only 
want  a  part,  to  take  the  whole,  as  some  other  acts  of  parliament  do :  and 
therefore  the  writ,  which  is  founded  entirely  on  such  a  supposed  obliga- 
tion on  the  part  of  the  Company,  manifestly  cannot  be  sustained. 

This  simple  point  decides  the  case  for  the  defendants,  and  shows  that 
the  writ  must  be  quashed.  We  have  to  lament  the  waste  of  time  that  has 
ensued  from  the  obscurity  thrown  about  the  case  by  the  superfluous  matter 
foisted  into  the  record. 

The  learned  counsel  for  the  proseeution  contended,  as  a  last  resource, 
that  the  mandamus  might  go  for  a  part,  though  it  claims  the  whole.  TbU 
18  impossible,  for  that  reason ;  and  also  because  no  claim  has  ever  been 
made  in  respect  of  a  part.  Judgment  for  d^fondi^^tCU 
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AjmmiMU  on  a  oontrMt  for  nlo  and  deUrery  by  dofondant  to  plaintUfo  of  iron  raila,  to  be  in. 
vpected  and  certified  as  tben  agreed  npon  between  the  partiee,  and  to  be  equal  in  quality  to 
any  rails  made  In  Staffordshire ;  chargingi  as  breach,  that  certain  rails  so  delivered  by  defend- 
ant were  not  equals  Ao.  Plea,  that,  by  the  said  agreement^  the  rails  were  to  be  inspected  and 
certified  as  in  the  count  mentioned^  Tis.,  to  be  inspected  before  delirery  by  an  agent  of  the 
plaintiffs,  who  was  to  be  at  liberty  to  approve  and  accept  for  plaintiffs,  as  he  should  thinlc  fi^ 
any  of  the  rails,  and  to  certify  as  he  should  think  fit,  to  plaintiffs,  respecting  the  same :  and 
that  the  rails  in  question  were  iofpaoted  before  dellveiy,  and  were  thereupon  approved  and 
accepted,  in  performance  of  the  agreement^  for  the  plaintiffs,  by  G.,  their  agent,  appointed  in 
pursuance  of  the  said  agreement 

Held,  on  demurrer  to  the  replication,  a  bad  plea,  as  giving  no  complete  answer  to  the  declaraUon. 

Assumpsit  against  the  secretary  of  the  New  British  Iron  Company, 
who  was  sued  as  representing  the  Company,  according  to  stat.  7  &  8 
Vict.  c.  xxx.(a)  1st  count.  For  that,  whereas,  before  the  commence- 
ment of  this  suit,  to  wit,  on,  ftc,  it  was  agreed  by  and  between  the  said 
Company  and  the  plaintiiTs  that  the  said  Company  should^  at  certain 
times  then  agreed  upon  between  the  plaintiffs  and  the  said  Company,  sell 
and  deliver  to  the  plaintiffs,  who  should  then  buy  and  receive  of  the  said 
Company,  divers,  to  wit,  982,  tons  of  iron  rails,  to  be  made  and  delivered 
by  the  said  Company  to  and  for  the  plaintiffs  at  certain  times  and  in  a 
certain  manner,  and  of  certain  weights,  shapes,  and  dimensions  then 
agreed  upon  by  and  between  the  plaintiffs  and  the  said  Company,  at  the 
price  of  9L  10«.  for  each  ton  of  the  said  rails,  at  the  Staffordshire  works 
of  the  said  Company,  the  payment  of  such  price  to  be  made  by  the  plain- 
tiffs to  the  said  Company  according  to  certain  terms,  and  subject  to  cer« 
tain  allowances  then  agreed  upon  by  and  between  the  plaintiffs  and  the 

(o)  Local  and  personal,  public.    "For  granting  certain  powers  to  'The  New  British  Jiit^ 
Company/" 
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Gompany,  and  the  said  rails  to  be  inspected  and  certified  as  tbet 
*n^7i  agreed  upon  by  and  between  the  plaintiffs  '''and  the  said  Company, 

-I  and  to  be,  to  wit,  at  the  seyeral  times  of  the  sale  and  detiT<^ry 
thereof  by  the  said  Company  to  the  plaintiffs,  in  quality  equal  to  any 
rails  made  in  Staffordshire :  And  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs  then  promised  the  said  Company  to  observe 
and  perform  all  things  in  the  said  agreement,  &c.,  the  said  Company  then 
promised,  &c.  (mutual  promises):  And  the  plaintiffs  in  fact  say,  &c. 
(averment  of  readiness  to  perform,  and  performance  on  their  part) :  Yet 
the  plaintiffs  further  say  that,  although,  after  the  making  of  the  same 
agreement  and  promises,  and  at  the  said  times  in  the  said  agreement  in 
this  behalf  mentioned,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.,  and  on  diyers  other  days,  &c.,  the  said  Company  did  make  and 
sell  and  deliver  to  the  plaintiffs  divers,  to  wit,  982,  tons  of  certain  iron 
rails  as  and  for  the  rails  in  quality  equal  to  any  rails  made  in  Stafford- 
shire, in  the  said  agreement  mentioned  as  aforesaid:  Yet,  during  the 
times  aforesaid,  the  said  Company  disregarded  their  said  promise,  &c.,  in 
this,  that  such  last-mentioned  rails  were  not,  at  the  said  times  of  the  sale 
and  delivery  thereof  to  the  plaintiffs,  and  during  the  time  aforesaid,  nor 
at  any  time,  nor  did  nor  would  the  said  Company  at  any  time  make,  sell, 
or  deliver  any  rails  whatsoever,  in  quality  equal  to  any  rails  made  in 
Staffordshire :  contrary  to  the  said  agreement,  &c. 

2d  count.  For  that,  whereas,  &c.,  in  consideration  that  the  plaintiffs 
at  the  request  of  the  said  Company  then  promised  the  said  Company 
to  buy  of  the  said  Company,  at  certain  times  and  upon  cerfaun 
terms  then  agreed  upon  by  and  between  the  said  Company  and  the  plain- 
♦7881  *'^®'  divers,  to  wit,  982,  tons  of  iron  rails  *of  certain  sizes,  weights, 

-^  and  dimensions,  and  for  certain  prices  then  agreed  upon  by  and 
between  the  plaintiffs  and  the  Company,  amounting  to  a  large  sum,  to 
irit,  60002.9  for  the  purposes  of  a  railway  in  parts  beyond  the  seas,  the 
said  Company  then  promised  the  plaintiffs  to  make,  sell,  and  deliver  at 
the  several  times  and  upon  the  terms  and  in  manner  aforesaid  the  said 
rails  for  the  purposes  of  the  said  railway,  and  that  such  rails  should  then 
be  fit  and  proper  for  the  said  purposes  of  the  said  railway  :  Averment  that 
plaintiffs,  confiding,  &a,  bought,  &c.,  such  rails,  for  the  prices,  &c., 
irhich  rails  the  Company  made  and  sold,  &c.,  to  them  as  and  for  snch 
rails,  &;c. :  Yet  the  said  Company  disregarded  their  said  promise  in  this, 
viz.,  that  the  rails  were  not  fit  or  proper,  &c. ;  nor  did  nor  would  the 
Company  at  any  time  make,  sell,  or  deliver  any  rails  fit  or  proper,  kc. 
Averment  of  special  damage,  namely  loss  on  contracts  which  plaintiffs 
liad  made  with  a  foreign  railway  company  for  supplying  them  with  rails. 
Plea  3,  to  the  1st  count.  That,  according  to  the  terms  and  the  tme 
'intent  and  meaning  of  the  said  agreement  in  that  count  mentioned,  the 
•aaid  rails  therein  referred  to  and  the  subject  of  the  said  agreement  weretc 
J>e  inspected  and  certified  as  in  the  said  first  count  mentioned  (that  is  to 
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wf) :  the  same  were  to  be  inspected  at  the  works  of  the  said  CompaD  j, 
after  the  making  thereof  and  prior  to  the  delivery  of  the  same  by  the 
said  Company  to  the  plaintiffs,  by  an  agent  of  the  plaintiffs  to  be 
appointed  by  them  for  that  purpose,  and  who  was  to  be  at  liberty  to 
approve  and  accept,  in  performance  of  the  said  agreement,  for  the  said 
plaintiffs,  if  he  should  think  fit,  any  of  the  said  rails  so  to  be  made  as 
aforesaid,  and  certify  to  the  plaintiffs,  to  wit,  as  he  should  think  fit^ 
respecting  the  same.  ^Averment  that  the  said  rails  in  the  first  r^cYfio 
count  alleged  to  have  been  made,  sold,  and  delivered  to  the  plain-  '~ 
tiffs,  were  inspected  at  the  works  of  the  said  Company,  to  wit,  in  tho 
county  of  Stafford,  after  the  making  of  the  same  and  before  the  delivery 
thereof  respectively,  to  wit,  on  the  respective  days  of  the  delivery  thereof 
in  the  said  first  count  mentioned  in  that  behalf,  and  were  thereupon  then 
approved  and  accepted,  in  performance  of  the  said  agreement,  for  the 
plaintiffs,  by  one  James  Gladstone,  an  agent  of  the  said  plaintiffs  there- 
tofore appointed  by  them  in  that  behalf  according  to  and  in  pursuance 
of  the  said  agreement.     Verification. 

Plea  8,  to  the  2d  count.  That  it  was  part  of  the  terms  of  the  said 
agreement  in  that  count  mentioned,  that  the  said  rails  therein  referred 
to,  and  the  subject  of  the  said  agreement  in  that  count  mentioned,  should 
be  inspected  at  the  works  of  the  said  Company  after  the  making  thereof, 
and  prior  to  the  delivery  of  the  same  by  the  Company  to  the  plaintiffs, 
by  an  agent  of  the  plaintiffs  to  be  appointed  by  them  for  that  purpose, 
and  who  was  to  be  at  liberty  to  approve  and  accept,  in  performance  of 
the  said  agreement,  for  the  plaintiffs,  if  he  should  think  fit,  any  of  the 
rails  so  to  be  made  as  aforesaid.  Averment  of  inspection  and  approval 
precisely  as  in  plea  8,  mutatis  mutandis.     Verification. 

Beplication,  to  each  plea,  De  injurift. 

Demurrer  to  the  replication  to  plea  8,  assigning  for  grounds,  among 
others :  That  the  replication  is  improper,  as  the  plea  does  not  consist  of 
matter  of  excuse ;  that  the  plea  relies  upon  authority  derived  from  the 
tylaintifis ;  that  the  plea  shows  a  performance  of  the  contract  stated  in  the 
first  count ;  that  the  plea  states  a  delivery  of  iron  rails  in  satisfaction  of 
the  contract :  and  also  '^'that  it  varies,  adds  to,  and  explains  the  rt^oQ 
contract  as  alleged  in  the  declaration,  and  shows  that  there  was  ^ 
no  breach  of  promise  as  alleged ;  that  the  plaintiffs  ought  to  have  denied 
one  or  other  of  the  allegations  in  the  plea ;  that  the  replication  is  multi- 
farious, &c.,  and  is  argumentative ;  and  that  it  is  uncertain  whether  the 
plaintiffs  intend  by  the  replication  to  admit  or  deny  that  the  contract  was 
as  stated  in  the  8d  plea,  and,  if  they  intend  to  deny  the  allegation  to  that 
effect,  it  should  have  been  traversed  separately  and  directly. 

To  the  replication  to  plea  8,  assigning  for  grounds :  That  the  plea  is 
not  in  excuse;  that  it  relies  upon  authority  from  the  plaintiff;  that  it 
ahows  a  performance  of  the  contract  alleged  in  the  2d  count ;  that  it 
states  a  delivery  of  rails  in  satisfaction,  &c. ;  and  that  it  varies,  adds  ta, 
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and  explains  the  contract  alleged  in  the  2d  coimt,  and  abo  shows  thtt 
there  was  no  breach  of  promise,  &c. ;  with  other  gronndsy  nearlj  as  in  the 
preceding  demurrer. 

Joinder. 

The  demurrer  was  argued  on  a  former  day  in  this  Yacation.(a) 

Bovillj  for  the  defendants.  The  question  is  nearlj  the  same  on  each 
plea.  As  to  the  3d.  The  2d  count  of  the  declaration  leaves  the  agree- 
ment, as  to  inspection  and  certificate,  quite  vague,  stating  only  that  the 
rails  were  to  be  '^  inspected  and  certified  as  then  agreed  upon"  between 
the  plaintiffs  and  the  Company.  If  it  had  been  meant,  in  that  count,  to 
aver  that  the  inspection  and  certifying  were  to  be  by  a  person  whom  the 
*7911  '*'P^^^°^^^'^  ^^^^  ^  name,  it  would  have  been  necessary  to  state 
-^  afterwards  that  they  did  name  such  person.  That  shows  the 
materiality  of  the  averment  on  this  subject.  The  8d  plea  sets  out  those 
terms  of  the  contract  which  the  count  omits,  alleging  that  the  rails  were 
to  be  inspected  by  an  agent  of  the  plaintifis,  to  be  appointed  by  them  for 
that  purpose,  who  was  to  be  at  liberty  to  approve,  &c.  The  plea,  there* 
fore,  alleges  a  different  agreement  from  that  stated  in  the  count,  and,  in 
effect,  denies  the  contract  declared  upon,  as  was  held  with  respect  to  a 
similar  plea  in  Whittaker  v.  Mason,  2  New  Ca.  359.  Maulb,  J.,  in 
Kemble  v.  Mills,  1  Man.  k  6.  757,  treats  such  an  implied  denial  as  eqni* 
valent  to  Non  assumpsit ;  and  Nash  v.  Breeze,  11  M.  &  W.  852,  and 
Heath  v.  Durant,  12  M.  k  W.  488,  agree  with  that  view.  In  Smart  v, 
Hyde,  8  M.  &  W.  723,  which  may  be  cited  for  the  plaintiffs,  the  plea  did 
not  deny  the  agreement  declared  upon,  but  claimed  the  advantage  of  a 
condition  annexed,  which  it  lay  upon  the  defendant  to  allege,  not  upon 
the  plaintiff*  to  set  forth  as  part  of  the  contract.  [Pattbson,  J.  If  the 
contract  here  had  been  proved  as  you  state  it,  an  amendment  would  have 
been  necessary  at  Nisi  prius.]    It  would. 

The  count  itself  implies  that,  if  an  inspector  was  employed  as  stated 
in  the  plea,  the  rails  passed  through  his  hands ;  and  the  plea  expressly 
states  that  they  did  so,  and  were  accepted.  It  therefore  shows,  not 
matter  of  excuse,  but  performance,  and  De  injuria  is  an  improper  repli* 
cation.  (The  rest  of  the  argument  for  the  defendants  is  rendered  imma- 
terial by  the  judgment  of  the  Court.) 

*7921  *Sramwelly  control.  The  first  count  contains  two  distinct  stipn- 
lations:  that  the  rails  shall  be  inspected  and  certified,  and  that 
they  shall  be  of  a  given  quality.  The  third  plea  takes  up  and  expandj 
the  latter  stipulation ;  and  if,  in  so  doing,  it  deviates  from  the  statement 
in  the  count,  the  plaintifis  are  not  obliged  to  notice  the  variation,  bat 
may  adopt  the  new  matter  as  part  of  the  contract  relied  upon  by  them- 
selves, and  assume  that  the  whole  truth  now  appears,  as  it  might  have  been 
set  forth  in  the  count.  A  like  doctrine  with  respect  to  a  deed  is  laid  down 
in  note  (a)  to  Sacheverell  v.  Froggatt,  2  Wms.  Saund.  367, 6th  ed.    The 

(a)  Jane  27th.    Before  Lord  DxincAV,  C.  J.,  PAiTBSOir,  CniiitiDOi,  and  Smi^r,  Jc 
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defendant,  therefore,  cannot  insist  that  the  plea  varies  the  oontraot 
declared  upon,  so  as  to  raise  an  implied  Non  assumpsit,  and  exclude  the 
replication  De  injuria.  But,  supposing  the  replication  to  be  improper, 
the  plea  is  bad.  The  contra<st  has  two  co-existing  conditions ;  that  the 
rails  shall  be  approved,  and  that  they  shall  answer  to  warranty.  The 
plaintiffs  had  a  right  to  secure  themselves  in  both  ways ;  by  the  judgment 
of  their  inspector,  and  by  the  Company's  responsibility  for  the  goodness 
of  the  rails,  even  if  they  should  have  been  approved,  but  some  defect 
should  appear  which  was  not  discernible  on  the  inspection.  The  term 
as  to  sufficiency  of  quality  is  subsequent  to  the  term  as  to  approval*  K 
the  agent's  approbation  were  conclusive,  the  detail  as  to  quality,  set  forth 
in  the  declaration,  would  be  in  a  great  measure  superfluous.  Then  the 
plea,  stating  only  an  approval  and  acceptance  by  the  plaintiff's  inspector, 
is  no  answer  to  the  count.  The  second  count  differs  from  the  first,  in 
omitting  any  mention  of  an  inspector ;  the  plaintiffs,  therefore,  cannot 
say  that  the  "^Sth  plea  merely  expands  the  declaration ;  but  the  r4c>7Qo 
plaintiffs  are  entitled,  as  in  the  former  instance,  to  adopt  the 
matter  pleaded,  as  part  of  the  contract.  Even  if  it  be  not  so,  the  term 
as  to  acceptance  may  be  considered  as  an  annexed  stipulation  consistent 
with  the  contract  declared  upon,  and  so  coming  within  the  principle  o( 
Smart  v.  Hyde,  8  M.  &  W.  723. 

Binrilly  in  reply.  Note  {a)  to  Sacheverell  v.  Froggatt,  2  Wms.  Saund 
867,  6th  ed.,  relates  to  the  practice  where  a  deed  is  set  out  on  oyer,  which 
is  quite  distinct  from  the  rules  as  to  the  pleading  and  proof  of  a  contract 
in  an  action  of  assumpsit.  Talcing  the  contracl  here  as  it  ultimately 
appears,  the  pleadings  show  a  sale  and  delivery,  purchase  and  receipt, 
concluded  on  both  sides.  Our.  adv.  vuU. 

Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  there  were  demurrers  to  the  replications  to  the  8d  and  8th 
pleas :  but  it  is  unnecessary  to  consider  the  replications,  as  the  pleas 
appear  to  us  to  be  bad  in  substance. 

The  effect  of  the  contract  set  out  in  the  Ist  count,  as  far  as  relates  to 
the  point  of  judgment,  is,  that,  in  consideration  that  the  plaintiffs  would 
buy  and  receive,  the  defendant  promised  to  make  and  deliver,  certain  iron 
r^ils,  to  be  inspected  and  certified  as  agreed  upon,  and  to  be  in  quality 
equal  to  any  rails  made  in  Staffordshire :  and  the  breach  is,  that  the 
rails  which  were  made  and  delivered  were  not  of  that  quality.  The 
"^plea  alleges  that  the  rails  were,  by  the  contract,  to  be  inspected  t^itq^ 
before  delivery  by  an  agent  of  the  plaintiffs,  to  be  appointed  for 
that  purpose,  who  was  to  be  at  liberty  to  approve  and  accept  any  of  the 
said  rails  if  be  should  think  fit,  and  certify  to  the  plaintiffa  as  he  should 
think  fit ;  and  that  the  rails  in  question  were  accordingly  so  inspected, 
approveil,  and  accepted,  in  performance  of  the  agreement,  by  an  agent 
of  the  plaintiffs. 

This  plea  confesses  that  the  part  of  the  promise  relating  to  the  quality 
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Iras  broken,  and  attempts  to  avoid  that  breach  by  aUe^g  that  another 
part  of  the  promise,  relating  to  the  approval  and  acceptance  by  an  agent, 
had  been  performed.  Of  conrse  a  complaint  of  non-performance  of  one 
part  of  a  contract  is  not  avoided  by  alleging  performance  of  another  part : 
the  defendant  most  therefore  contend  that  the  two  parts  are  not  separate 
and  distinct,  but  forming  one  subject-matter  of  promise  only,  and  that 
the  eiTect  of  such  promise  is  that  the  approval  and  acceptance  by  the 
agent  should  establish  that  the  stipulation  for  quality  had  been  performed, 
or  that  in  a  manner  he  had  been  released  from  the  performance  thereof. 
The  plea,  however,  meets  neither  of  these  views.  If  the  approval  and 
acceptance  by  the  inspector  were  conclusive  evidence,  or  indeed  evidence 
at  all,  of  the  performance  of  the  stipulation  for  quality,  the  breach  should 
have  been  traversed  or  performance  pleaded :  and  in  this  point  of  view 
the  present  plea  pleads  evidence  merely.  If  they  amount  to  a  release 
from  the  stipulation  for  quality,  the  plea  should  have  been  of  a  release : 
but  we  see  no  reason  for  putting  this  construction  on  the  contract :  each 
stipulation  is  in  its  terms  distinct,  and  in  its  nature,  as  an  aheokta 
^  *warranty  for  quality,  may  well  be  required  in  addition  to  a  pro- 

-l  vision  for  inspection  and  approval,  to  guard  against  defects  which 
inspection  cannot  discover.  We  are  of  opinion,  therefore,  that  the  plea 
is  bad. 

The  same  judgment  applies  to  the  demurrer  to  the  replication  to  the 
8th  plea,  which  is  to  the  second  count.  That  plea  is  also  bad  as  amount- 
ing to  Non  assumpsit;  for  the  second  count  is  silent  altogether  as  to  any 
certificate  of  approval ;  and,  by  the  addition  of  that  certificate  made  in 
the  plea,  there  is  manifestly  a  statement  of  a  different  contract  from  that 
stated  in  the  second  count.  And  it  is  by  no  means  clear  that  the  plea  to 
the  first  count  is  not  bad  for  the  same  reason. 

Judgment  for  pluntiffk 


MASON,  Clerk,  v.  LAMBERT,  Clerk.    Juty  12. 

A  p«rp«taal  enrafee  U  lUbto  to  an  aoUon  on  the  OMe,  at  the  lait  of  his  laooMtor,  for  dilapidjUioiu. 

Case.  The  declaration  stated  that,  by  the  law  and  custom  of  England 
hitherto  used  and  approved  of,  all  and  singular  the  rectors  and  vicars,  and 
other  incumbents,  of  ecclesiastical  livings  and  benefices  in  this  kingdom 
(not  being  incumbents  removable  at  the  will  or  pleasure  of  the  patrons  or 
donors  of  such  livings  and  benefices)  whereunto  do  belong  any  house  or 
houses  or  other  buildings,  are  bound,  and  ought,  to  repair,  support,  and 
sustain  all  and  singular  the  houses  and  other  buildings  of  and  belonging 
t^  their  respective  rectories,  vicarages,  or  other  ecclesiastical  livings  or 
benefices,  and  to  leave  the  same  so  repaired,  supported,  and  ^sos- 
-1   tained  to  their  successors:  That  the  perpetual  curacy  of  Marrieki 
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IB  the  county  of  Yorl? ,  is  a  perpetual  curacy  and  an  ecclesiastical  living 
and  perpetual  cure  and  benefice,  whereunto  do  belong  a  house  and  certain 
other  buildings ;  and  the  said  curacy  is  within  the  diocese  of  Ripon :  That 
the  incumbent  for  the  time  being  of  the  said  curacy  is  not  removable  at 
the  will  or  pleasure  of  the  patron  or  donor  thereof:  That  the  defendant, 
on  Ist  January,  1840,  was  duly  nominated  and  licensed  to  the  said  curacy, 
and  then  became  and  was,  and  thenceforth  down  to  the  time  next  herein- 
after mentioned  continued  to  be  and  was,  the  trud  and  lawful  curate  and 
incumbent  of  the  said  curacy ;  and  the  defendant  during  all  that  time  was 
seised,  in  right  of  the  said  curacy,  of  and  in  a  certain  messuage,  to  wit,  a 
hoose  called,  &c. ;  and  of  and  in  divers,  to  wit,  twenty  other  buildings,  and 
of  and  in  divers,  to  wit,  five  gardens,  ke. ;  and  the  defendant,  being  such 
curate  and  incumbent  and  so  seised  as  aforesaid,  afterwards,  to  wit,  on  1st 
January,  1847,  freely  and  in  due  form  of  law  resigned  the  said  curacy 
to  Francis  Morley,  who  then  was,  and  ever  since  has  been,  and  still  is, 
the  true  and  lawful  patron  and  donor  of  the  said  curacy :  The  declaration 
then  stated  the  acceptance  of  such  resignation  by  the  said  Morley,  and 
the  nomination  of  the  plaintiff  as  successor,  and  that  the  plaintiff  was  duly 
licensed  by  the  Bishop  of  Ripon  to  perform  the  office  of  curate  of  the  said 
curacy :  That  the  plaintiff  thereby,  and  by  the  means  aforesaid,  then  and 
there  became  and  was,  and  ever  since  has  been  and  still  is,  the  curate  and 
incumbent  of  the  said  curacy,  and  the  next  successor  of  the  defendant  of 
and  to  the  same :  And  that,  at  the  time  of  the  resignation  by  *the  r^r^Q^^ 
defendant  of  the  said  curacy  as  aforesaid,  the  said  messuages  and  ^ 
buildings,  and  the  fences  of  the  said  gardens,  kc.y  were,  and  that  the  same 
still  are,  out  of  repair  and  greatly  dilapidated ;  and  that  the  same  were 
so  kept  by  the  defendant  out  of  repair  and  greatly  dilapidated,  &c.,  at  the 
time  of  his  resignation. 

Special  demurrer :  and  joinder. 

The  case  was  argued  on  a  former  day  in  this  vacation.(a)     The  points, 
and  the  principal  authorities,  are  very  fully  noticed  in  the  judgment. 

Jo$eph  AddisoUy  for  the  defendant,  on  the  particular  question  of  the 
liability  of  perpetual  curates  for  dilapidations,  cited  Degge's  Parson's 
Counsellor,  p.  94  (part  1,  c.  8),  the  Constitution  of.  Othobon,  in  1  Gib- 
son's Codex,  715  (2d  ed.),  tit.  80,  c.  18,  Pawley  v.  Wiseman,  8  Keble, 
614,  and  the  judgment  of  Coleridgs,  J.,  in  Doe  dem.  Richardson  v. 
Thomas,  9  A.  &  E.  556,  575.  And,  in  illustration  of  the  origin  and 
nature  of  their  office  and  of  their  interest  in  the  endowments  of  their 
churches,  he  cited  2  Bum's  Ecc.  Law,  tit.  Ourate$j  55  6,  and  1  ib.  tit 
Benefice,  156  h  (9th  ed.),(6)  2  Gibson's  Codex,  819,  tit.  84,  c.  10,  2 
atat.  1  G.  1,  c.  10,  s.  4,  Price  v.  Pratt,  Bunb.  278,  Wright  v.  Smythies, 
10  East,  409,  and  Browne  v.  Ramsden,  8  Taunt.  559.  [Coleridge,  J., 
<rited  the  Duke  of  Portland  v.  Bingham,  1  Hagg.  Cons.  Rep.  157.] 

(a)  June  28Ui.    Before  Lord  DimiANi  G.  J.,  pArrssoN,  CouRn>«B,  Mid  Ebik,  Ji. 

ib)  By  Pbillimore. 
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*7Qfii       *Man%9ty,  contr^  cited  Jones  v.  Hill,  3  Lev.  268,  note  (o)  to 

•  y«J  Wheatly  v.  Lane,  1  Wms.  Saund.  2l6  b  (6th  ed.),  SoUera  v. 
Lawrence,  Willes,  413,  Radcliffe  v.  D'Oyly,  2  T.  B.  630,  Wise  v.  Met< 
calfe,  10  B.  k  C.  299,  Bird  v.  Relph,  2  A.  &  E.  773,  The  Constitutions 
of  Edmundus  and  of  Othobon,  2  Gibson's  Codex,  751,  tit.  32,  c.  3,  The 
Constitution  of  Othobon,  1  Gibs.  Cod.  715,  tit.  30,  c.  13,  The  Constitution 
of  Simon  Mepham,  2  Gibs.  Cod.  752,  tit.  32,  c.  3,  The  Lajunctions  of 
Ed.  6,  in  Godolphin's  Repertorium  Canonicum,  176,  Ajliffe's  Parergon, 
217,  Stat.  13  Eliz.  c.  10,  and  Attorney  General  v,  Brereton,  2  Yes.  sen. 
425. 

J.  Addison  replied.  Our,  adv.  tmft. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Li  this  case  the  plaintiff  is  the  present  holder  of  the  perpetual  curacy 
of  Marrick,  the  defendant  his  next  immediate  predecessor;  and  the 
action  is  brought  to  recover  damages  for  dilapidations.  The  declaration 
is  demurred  to  specially :  but  the  main  question  on  the  argument  was, 
whether  the  law  of  dilapidations  applies  in  regard  to  a  benefice,  if  this 
may  be  so  called,  of  the  description  and  with  the  incidents  which  are 
particularly  stated  in  this  declaration.  The  curacy  is  described  as  a 
perpetual  curacy  and  an  ecclesiastical  living,  ^^  whereunto  do  belong  a 
house  and  certain  other  buildings  ;"  and  the  incumbent  is  not  removable 
at  the  will  of  the  patron ;  the  defendant  became  curate  by  nomination 
*70Q1  ^^  ^^  patron,  '^'and  was  licensed  to  perform  the  office  by  the 
^  Bishop  of  the  diocese :  and  he  ceased  to  be  curate  by  resignation 
to  the  patron  and  donor.  Further,  it  is  alleged  that  the  defendant,  while 
incumbent,  "  was  seised,  in  right  of  the  said  curacy,"  of  and  in  the  hoose, 
buildings,  and  land  in  question.  This  allegation,  however,  is  so  much 
more  a  conclusion  of  law  from  the  preceding  statement  of  facts  than  a 
mere  fact,  that  it  cannot  be  taken  as  admitted  by  the  demurrer :  and  in 
one  view  of  the  case  it  may  be  of  main  importance  to  consider  whether 
the  allegation  is  warranted  by  the  premises  apparent  on  the  declaration- 
The  curacy  is  not  stated  to  have  been  augmented  by  the  Governors  of 
Queen  Anne's  Bounty  under  2  stat.  1  G.  1,  c.  10. 

In  order  to  show  that  the  action  would  not  lie  under  these  circnm- 
stances,  the  nature  of  perpetual  curacies,  and  their  probable  conunence- 
ment  since  the  time  of  legal  memory,  the  interest  which  the  curate  takes 
in  any  endowment  of  his  church,  and  his  incapacity  of  taking  anything  in 
succession,  were  much  insisted  on  by  the  defendant,  it  being  assumed, 
rather  than  proved,  that  some  seisin  of  the  church  endowments  in  a  cor- 
porate character  was  a  necessary  condition  both  to  the  maintenance  of 
the  action  and  liability  of  the  defendant.  But,  upon  consideration  of  the 
authorities  cited,  and  of  the  principle  on  which  the  action  is  maintainable 
in  any  case,  we  think  this  assumption  cannot  be  supported.  The  princi- 
ple is  stated  by  Chief  Justice  Willes  in  the  case  of  Sellers  v.  Lawrence^ 
Willes,  421  *  and,  whether  against  the  predecessor  in  his  lifetime,  or  his 


12  ADOLPHUS  &  ELLIS.  N.  8.  799 

personal  representatiTe  after  his  death,  it  is  this :  that  the  maintenance 
of  the  houses,  buildings,  and  other  premises  ^belonging  to  the  rucoAA 
benefice  is  a  duty  which  the  law  casts  on  the  incumbent  because  ^ 
he  enjoys  the  benefit.  If  he  neglects  to  perform  it,  he  is  guilty  of  no 
civil  tort  in  his  lifetime  to  any  one ;  not  to  himself  of  course,  the  present 
occupier ;  not  to  an  unknown  successor  in  whom  is  no  interest ;  not  to 
the  patron,  in  whom  the  common  law  recognises  no  such  personal  inte- 
rest in  the  lands,  goods,  or  chattels  of  the  church  of  which  he  is  patron 
that  any  action  will  lie  for  him  against  the  incumbent  for  spoil  or  waste^ 
actual  or  permissive.  Further,  if  the  incumbent  were  guilty  of  a  tort, 
the  action  for  it  would  have  died  with  him,  and  would  not  have  survived 
against  his  executors  at  the  time  when  this  mode  of  proceeding  was  first 
sanctioned  in  the  common  law  Courts.  It  is  true  this  last  remark  does 
not  apply  in  a  case  between  predecessor  and  successor ;  but  it  has  never 
been  suggested  that  the  character  or  foundation  of  the  action  is  difierent 
in  this  case  from  that  in  which  it  is  brought  against  the  executor. 

It  is  indeed  an  anomalous  action,  which  did  not  obtain  a  settled  allow- 
ance in  our  courts  till  after  the  case  of  Jones  v.  Hill,  S  Lev.  268  (2d 
William  and  Mary) ;  and  no  judgment  would  seem  to  be  of  less  authority 
in  itself  than  the  one  there  pronounced :  the  Chief  Justice,  Pollsxfbn, 
was  strongly  against  it;  the  Court  inclined  to  his  opinion  ;  it  was  ordered 
for  further  argument ;  then  the  Chief  Justice  and  Ybntris  being  dead, 
Powell  and  Rokbsby  gave  judgment  for  the  plaintiff.  However,  it  is  now 
unquestionably  maintainable :  but,  with  reference  to  the  question  before 
us,  it  is  proper  to  bear  in  mind  these  circumstances,  and  also  that, 
although  it  is  usual  to  commence  the  declaration  with  a  recital  of  the 
euUomf  as  if  ^it  were  some  special  custom  casting  the  obligation  t^oai 
of  repair  on  incumbents,  it  is  clear  that  the  custom  so  alleged  is  ^ 
the  common  law  of  England ;  Wise  v.  Metcalfe,  10  B.  &  C.  307  ;{a)  though 
a  concurrent  remedy  against  the  executors  has  always  existed  for  the 
successor  in  the  courts  Christian ;  Fitzherbert's  N.  B.  ConiuUatian^  51  F. 
This  also  is  important ;  because  a  different  rule  of  interpretation  will  be 
applied  to  a  custom,  parcel  of  the  common  law,  and  a  special  custom  in 
derogation  of  it.  It  is  not  difficult  to  suggest  a  reason  why  the  prece- 
dents usually  allege  the  custom  in  terms :  the  canonists,  it  is  known,  often 
speak  of  the  common  law  with  reference  to  ecclesiastical  matters  as  a 
custom,  as  in  the  case  of  the  liability  of  the  parishioners  to  repair  the 
body  of  the  church  ;  and,  as  this  action  was  conversant  with  ecclesiastical 
subjects,  and  probably  grew  out  of  and  was  modified  by  the  canon  law, 
its  language  may  naturally  enough  have  been  adopted. 

It  will  not  then  be  conclusive  against  this  action,  if  it  were  to  be  con- 
ceded either  that,  in  the  precedents  which  state  the  custom,  perpetual 
curates  appear  not  to  have  been  mentioned,  or  that  it  is  now  brought  for 
the  first  time.   The  latter  circumstance  existed  in  the  case  of  a  prebend* 

(s)  See  pp.  SI  2,  813. 

VOL.  xir. — 58  2  Q 
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ftryso  late  as  1788,  when  the  case  of  Radcliffe  v.  D'Oyly,  2  T.  R.  630, 
was  decided ;  and,  though  stress  was  there  laid,  and  naturally  enough,  on 
the  fact  that  prehendaries  were  named  in  the  recital  of  the  custom  in 
ancient  precedents,  yet  that  was  dearly  not  the  only  ground  on  which 
the  judgment  rested,  and  the  Court  attached  little  importance  to  the  want 
of  any  previous  instance.  Indeed,  wherever  a  Court  is  dealing  with  an 
^  _  action  brought  on  the  common  law,  it  looks  rather  to  *the  prin- 
-■  ciple  than  the  instance :  ubi  eadem  ratio  iii  idem  jus.  As  to  the 
language  of  the  precedents,  it  is  not  to  be  assumed  that  the  term 
^^  Yicarii,"  which  is  always  to  be  found  in  them,  does  not  include  a  per- 
petual curate,  if  irremovable  at  the  will  of  the  rector,  and  endowed.  We 
do  not  know  how  such  a  functionary  could  be  better  described  than  by  the 
general  term  Yicarius:  and,  if  the  origin  of  perpetual  curacies  and 
vicarages  be  considered  historically,  it  would  seem  to  be  the  very  term 
which  ought  to  be  used. 

The  shortest,  and  at  the  same  time  clearest,  account  of  appropriations, 
to  which  we  can  refer,  will  be  found  in  S\r  William  Scott's  judgment  in 
The  Duke  of  Portland  v,  Bingham,  1  Hagg*  Cons.  Rep.  157, 163.  Under 
one  species  the  curate  was  ad  ntUum  removibilis^  and  the  curacy  without 
permanent  endowment :  this  was  a  great  grievance ;  and  the  ecclesiastical 
authorities  struggled  with  the  religious  houses,  in  whose  favour  the  abase 
existed,  to  put  it  down.  Not  to  refer  to  the  papal  decrees  on  this  subject, 
the  language  of  our  own  legatine  and  provincial  constitutions  is  clear,  to 
show  that  the  person  deputod  to  perform  the  spiritual  duties  of  the  core 
was  known  only  by  the  name  of  Yicarius,  and  that  the  present  distinction 
of  institution  and  induction  as  necessary  to  a  vicar  was  not  originally 
known.  Thus  the  constitution  of  Othobon,  62  H.  3,  1268,  found  in 
1  Gibson,  716,  is  expressed  thus :  "  Universi  religiosi  exenopti,  Cister- 
ciences,  et  alii  quicunque,  qui  ecclesias  in  proprios  usus  habent,  si  Vicarii 
turn  sunt  positi  in  eisdem^  infra  sex  mensium  spatium  ticarios  prwsentare 
DiOBcesanis,  qui  eos  instituere  debeant,  non  omittant :  quibus  snfficienter 
pro  facultate  ecclesiarum  studeant  Religiosi  assignare  portienem  ;  alioqnin 
*8031  *^^®®®^*^^  extunc  id  facere  studeant  diligenter."  The  word 
''  "instituere"  here  has  not  its  present  technical  and  limited 
meaning,  as  appears  from  the  preamble ;  where,  in  reciting  the  grievance, 
it  is  said  that  some  religious  houses  either  left  the  appropriated  church 
"Vicario  destitutam,"  or,  if  by  chance  "Yicarium  in  e&  instituerint," 
gave  him  only  a  miserable  and  inadequate  portion  of  the  fruits.  "  In- 
stituere," therefore,  in  this  Constitution  means  only  to  appoint,  not  to 
perform  the  episcopal  act  of  Institution ;  and  the  curate,  whose  miserable 
provision  was  sought  to  be  remedied,  was  called  Yicarius.  In  confirmation 
of  this  we  may  notice  from  1  Gibson,  717,  an  extract  from  Extravagantes, 
B.  1,  tit.  10,  c.  2,  in  which  Pope  Clement  III.  complains  of  the  religions 
houses,  with  regard  to  their  appropriated  churches,  that  they  "  Ftconoi 
m  eis  pro  sufi  instituunt  et  destituunt  voluntato,"  where  the  mear^ 
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clearly  is,  ''  appoint  and  remove/'  When  the  legislature  interposed  in 
aid  of  the  episcopal  power  to  correct  the  abuse,  in  15  Rich.  2,  c.  6,  &  4 
H.  4,  c.  12,  the  words  used  to  express  curate  and  curacy  were  vicar  and 
vicarage.  In  the  latter  statute  there  is  an  express  prohibition,  that  no 
ReUgwua  be  in  any  wise  made  viear  in  any  appropriated  church,  that  is, 
that  no  one  of  the  body,  no  monk  of  the  house,  should  be  sent,  as  before, 
from  the  house  to  discharge  the  duty  as  vicar ;  but  that  some  secular 
person  should  be  ordained  vicar  perpetual.  Indeed,  in  the  times  of  which 
we  are  speaking,  the  term  curatus  would  have  had  in  England,  as  it  still 
has  in  Roman  Catholic  countries,  a  much  wider  meaning  than  that  which 
a  ^'  curate"  or  '^  perpetual  curate"  now  bears  in  England,  such  a  meaning 
as  our  Liturgy  still  preserves  in  our  Church  when  it  speaks  of  '^  Bishops 
and  *Curates.**  Whatever  then  be  the  weight  of  the  objection  r^^o^r.^ 
that  perpetual  curates  are  not  in  terms  named  in  the  precedents  ^ 
reciting  the  custom,  it  is  not  made  out.  in  fact,  we  think,  that  they  are  not 
impliedly  included. 

Revertmg  then  to  what  we  have  laid  down  as  the  principle  on  which 
the  action  is  founded,  the  proper  matter  for  inquiry  is,  not  merely  and 
solely  whether,  upon  resignation  or  death  of  a  perpetual  curate,  this  action 
may  be  brought  for  dilapidations  permitted,  but  also,  and  rather,  whether 
during  his  incumbency  it  was  his  duty  to  repair ;  whether  he  was  then 
amenable  to  the  same  proceedings  in  the  Ecclesiastical  Court  to  compel 
the  repair,  or  punish  the  non-repair,  as  any  rector  or  vicar.  It  would 
seem  on  principle  that,  on  the  one  hand,  we  could  hardly  hold  this  action 
not  maintainable  without  also  holding  that  he  was  not  bound  to  repair 
daring  the  incumbency ;  for,  the  action  being  founded  on  duty,  to  deny 
the  action  would  seem  to  deny  the  duty ;  and,  on  the  other  hand,  if  we 
should  find  that  the  perpetual  curate  has  the  same  duty  cast  on  him  which 
a  rector  or  vicar  has,  we  arrive  at  the  same  foundation  for  the  action  in 
both  cases :  and  it  will  be  hard  to  resist  the  conclusion  that,  where  there 
ifl  the  same  foundation  and  the  same  reason,  the  common  law  gives  the 
same  action. 

This  inquiry  would  naturally  direct  us  to  authorities  in  ecclesiastical 
law  and  practice  in  Ecclesiastical  Courts ;  in  them  we  should  expect  to 
find  the  clearest  account  of  the  duties  of  the  clergy  in  this  respect,  and 
the  most  authoritative  enforcement  of  them.  But  we  must  not  be  sur- 
prised if  we  should  find  these  sources  scanty  in  this  particular  matter, 
considering  the  ^original  poverty  of  perpetual  curacies  in  the  greater  r^rsr^e 
number  of  instances ;  the  probability  that  in  a  very  large  proper-  ■- 
tion  of  instances  there  was  no  residence  house,  nor  endowment  of  lands, 
i»id  that  great  numbers  have  passed  into  vicarages,  or  presentable  bene- 
fices,  in  the  course  of  time,  by  one  or  other  of  the  modes  which  the  com- 
mon and  statute  Law  have  provided  for  that  purpose.  Some  information, 
however,  may  be  gleaned  from  Constitutions  and  Decrees,  which  is  the 
more  valuable,  aa  it  seems  that  the  duty  was  always  founded  on  the  per 
CTDtion  of  profits,  or  enjoyment  of  the  buildings  or  lands.     Thus  a  oon 
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Btitution  of  Edmund,  21  Hen.  8,  1236,  to  be  found  in  Lyndwood*B  Consti- 
tutiones  Legatinse,  B.  8,  tit.  27,(a)  and  2  Gibson,  751,  after  providing 
for  a  deduciion  to  be  made  from  the  ecclesiastical  goods  of  a  deceased 
rector  who  shall  leave  the  church  houses  in  decay,  goes  on  thus :  ''  Idem 
statuimus  circa  illos  Vicarios,  qui  solvendo  modicam  pensionem  omnea 
ecclesise  habent  proventus."  "Nam  cum  ad  prs^miasa"  (that  is  the  repa- 
rations) "  teneantury  talis  portio  deducta  satis  poterit,  et  debet  inter  debits 
computari."  The  gloss  of  Lyndwood  on  "illos  Vicarios"  is:  "non  ergo 
circa  omnes,  Bed  illos  duntaxat  de  quibus  sequitur;"  showing  that  the 
duty  arose  out  of  and  accompanied  the  ability  and  the  enjoyment  of 
means.  Again,  the  constitution  of  Othobon,  52  Hen.  3,  1268,  speaking 
of  the  avarice  of  those  who,  receiving  much  from  their  churches  and 
benefices,  neglected  to  repair  or  restore  the  houses  belonging  to  them, 
decrees  that  all  clerks,  "  universi  clerici,"  should  repair,  and  be  admo- 
*«n«i  ^^*^^^  ^^^  *^*^  purpose  by  the  bishops  and  *archdeacons ;  2  Gib. 
-I  son,  751.  And  in  a  commission  from  Thomas  Arundel,  Archbishcp 
of  Canterbury,  issued  in  1408,  to  be  found  in  2  Gibson,  1499,  the  lan- 
guage is  "  Sdrta  tecta  a  perceptaribus  fructuum  reparari,  non  solum  jurii 
civilis  et  canonici  dictat  auctoritas,  sed  et  Sacri  eloquii  pagina  instruit,  ac 
constitutiones  nostras  provinciales  penali  qufidam  adjectione  disponunt." 

In  all  these  instances,  without  making  any  distinction,  maintenance  and 
reparation  of  ecclesiastical  buildings  are  treated  as  a  duty  growing  ont 
of  occupation  and  enjoyment.  The  term  "  Sarta  tecta"  used  in  this 
commission  is  borrowed  from  the  language  of  legal  instruments  among 
the  Romans,  and  imports  that  the  occupier,  as  tenant,  is  to  keep  in  pro- 
per repair ;  see  Calvin's  Lexicon  Juridicum,  and  Facciolati,  in  verb. :  the 
use  of  it  therefore  here  is  significant. 

It  was  said  by  Mr.  Addison  that  the  constitution  of  Othobon  before 
referred  to  casts  the  duty  in  terms  on  the  appropriator ;  but  that  is  a 
misunderstanding  of  the  passage,  to  be  found' in  1  Gibson,  715,  nrhich 
applies,  not  to  the  house  of  the  curate  or  vicar,  but  the  old  rectorial  man- 
sion in  which  bishops  or  other  superiors  visiting  officially  had  been  and 
were  still  to  be  received.  The  injunctions  of  Edward  6,  1547,  which 
directed  that  a  fifth  part  of  the  revenue  of  benefices  should  be  devoted  to 
the  repairs  of  churches,  chapels,  or  mansions  belonging  to  them,  were 
directed  to  all  proprietors,  parsons,  vicars,  and  clerks :  vicars  by  this 
time  had  become  a  more  limited  term ;  and  therefore  perhaps  the  more 
general  word  of  clerks  was  added. 

It  appears  to  us,  upon  the  whole  of  this  reasoning  and  these  authori- 
ties, that  the  case  of  a  perpetual  curate  who  is  not  removable  by  his 
♦fi071  P**^^°»  ^^^  *^  whose  *curacy  buildings  or  lands  belong,  is  brought 
within  the  principle  on  which  the  action  for  dilapidations  is  main- 
tainable, if  he  holds  such  buildings  or  lands  as  such  curate,  and  as 
annexed  to  his  curacy.     And  this  we  think  is  the  conclusion  fairly  to  be 

(a)  Ljodw.  ProT.  250. 
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drairn  from  the  facts  stated  in  the  declaration.  If  the  buildings  and 
lands  belong  to  the  curacy,  his  interest  in  them  is  in  right  of  the  curacy ; 
andy  if  he  cannot  be  removed  from  the  curacy  at  the  will  of  the  grantor^ 
he  has  a  freehold  interest,  and  may  properly  allege  that  he  is  seised.  T^e 
case  of  Browne  v.  Ramsden,  8  Taunt.  559,  cited  by  Mr.  Addiso^^  is 
entirely  reconcileable  with  this.  There  a  vicar  alleged  himself  to  be 
seised  of  lands  in  right  of  his  vicarage ;  whereas  they  appeared  to  be 
copyhold  lands  held  by  the  Master  and  Fellows  of  Trinity  College,  in 
trust  to  receive  and  pay  over  the  rents  and  profits,  after  discharging  cer- 
tain outgoings,  to  the  vicar.  Of  course,  the  allegation  was  not  proved. 
The  case  of  the  curate  of  Orpington,  Pawly  v.  Wiseman,  8  Keble,  614, 
proceeded  entirely  on  the  assumption  that  the  curate  was  removable  at 
the  will  of  the  patron. 

Nor  is  it  needful  for  the  plaintiiF  to  allege  how  he  became  seised  of  the 
buildings  and  lands,  any  more  than  it  would  be  for  a  vicar ;  for  there  is 
nothing  in  the  legal  character  of  a  perpetual  curacy,  as  such,  which  any 
more  excludes  an  endowment  in  tithes  or  land,  at  its  first  creation,  than 
in  that  of  a  vicar.  In  both  cases,  the  license  of  the  ordinary  was  neces- 
sary in  the  first  instance  to  the  creation ;  and  that  license  ought  in  every 
case  to  have  been  clogged  with  the  condition  of  an  allowance  for  the 
maintenance  of  him  who  was  to  perform  the  spiritual  service  of  the 
Church :  of  course,  *it  might,  in  one  case  as  well  as  the  other,  r^oAg 
have  stipulated  for  an  endowment  by  a  portion  of  the  glebe  land 
and  a  dwelling.  In  the  absence  of  any  specific  statement  of  the  manner 
how  seised,  we  think  the  legal  construction  of  the  allegation  is,  that  the 
curacy  was  lawfully  endowed  of  the  buildings  and  lands  by  the  original 
ordinance  and  license  for  creating  it. 

We  think,  therefore,  that  our  judgment  should  be  for  the  plaintiiF. 

Judgment  for  plaintiflf.(a) 

(a)  Reported  by  H.  DaTUon,  Eiq. 


THAME  V.  BOAST.    Jvly  12. 

To  an  action  of  aarampeit  on  a  cheok  for  %bL,  defendant  pleaded  payment  and  aooeptanee  of 
money  (after  action  brought)  in  satisfaction  of  the  promise,  damages,  and  costs:  and,  istoa 
being  thereon  Joined,  he  proTed  payment  and  acceptance  of  25Z.,  and  that  plaintiff,  after  being 
paid,  had  declined  a  sum  offered  for  costs,  and  said  he  wonld  pay  them  himself. 

Held,  that  such  proof  supported  the  lesne  on  defendant's  part,  and  was  a  good  defence :  for  the 
fflaintiff,  after  payment  of  2bl.,  oonld  not  hare  proceeded  in  the  aotion  for  damages,  they  being 
merely  nominal ;  and  could  not  hare  proceeded  for  costs,  baring  no  ground  of  action  for 
images. 

Assumpsit  against  maker  of  a  cheok  upon  The  Union  Bank  of  Lon- 
don, for  25^,  payable  to  Mr.  Wardell,  or  bearer,  transferred  to  plaintiff* 
md  not  paid  on  presentment :  to  plaintiff's  damage  of  607. 

2q2 
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Plea  (to  the  farther  maintenance  of  the  action) :  That,  since  the  mik« 
ing  of  the  promise,  and  after  the  commencement  of  the  action,  to  wit,  on, 
&c.,  defendant  paid  plaintiff  a  large  sum,  to  wit,  60/.,  in  fall  satisfaction 
and  discharge,  not  only  of  the  promise  and  damages  in  the  declaratioii 
mentioned,  bat  also  of  the  costs  then  incurred  by  the  plaintiff  in  this 
*8091  ^^^ '  ^^^  vhich  said  sum  of  60{.  plaintiff  then  accepted  *and 
-^  received  of  and  from  defendant  in  full  satisfaction  and  discharge 
of  the  promise  and  damages  aforesaid,  and  also  of  the  said  costs  so  m- 
curred  by  the  plaintiff  as  aforesaid.     Verification. 

Replication :  That  defendant  did  not  pay  to  plaintiff  the  sum  in  the 
plea  mentioned  in  full  satisfaction  and  discharge  of  the  promise  and 
damages  in  the  declaration  mentioned,  and  of  the  costs  in  the  plea  men- 
tioned, nor  did  plaintiff  accept,  &c.,  in  full  satisfaction,  &c.,  of  the 
promise,  damages,  and  costs  in  the  said  plea  mentioned,  in  manner  and 
form,  &c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  G.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1846,  the  defendant's  case  was  proved  first,  and  the 
following  evidence  given  on  his  behalf.  Wardell  obtained  cash  for  the 
check  from  the  plaintiff  on  June  25th,  1845.  The  check  being  dis- 
honoured at  the  bank,  Wardell  (being  then  agent  for  the  defendant; 
called  upon  the  plaintiff  on  June  30th,  said  he  was  sorry  for  the  dis- 
honour, and  paid  him  the  25L  The  plaintiff  said  the  check  had  not  been 
returned;  he  had  paid  it  to  his  brewers.  Wardell  answered  that  he 
would  call  for  it ;  and  he  did  call  on  the  plaintiff  again  two  or  three  days 
afterwards.  The  plaintiff  then  said  he  had  sent  it  to  Mr.  Solomon,  his 
attorney,  and  that  there  were  expenses ;  and  that  Solomon  had  sued 
without  his  instructions.  Wardell  offered  to  pay  the  expenses,  and  pro- 
duced a  sovereign ;  but  the  plaintiff  said  he  would  pay  them  himself,  and 
promised  to  let  the  witness  have  the  check  the  next  day.  At  the  close 
of  this  evidence  it  was  objected  that  the  payment  proved,  not  including 
*R101  '''^^^^^)  ^^  ^^^  support  the  plea.  Wilkinson  v.  Byera,  1  A.  &  E. 
-^  106,  was  cited  in  answer.  Lord  Denman,  G.  J.,  directed  that  the 
jjase  should  proceed,  but  reserved  leave  to  move,  if  necessary,  to  enter  a  ver- 
diet  for  the  plaintiff.  Witnesses  were  then  called  for  the  plaintiff,  and  stated 
that,  on  June  30th,  Wardell  tendered  25L ;  that  the  plaintiff  received 
the  sum  but  would  not  accept  it  as  payment,  and  said  that  Wardell  must 
go  to  plaintiff's  attorney,  in  whose  hands  it  was,  and  that  a  writ  had 
been  sued  out  and  expenses  incurred.  Lord  Dbnman,  C.  J.,  left  the  case 
to  the  jury  on  the  contradictory  evidence :  and  they,  being  asked  whe- 
ther they  thought  that  the  plaintiff  had  had  the  expenses  offered  him, 
and  waived  them,  said  they  did  think  so.  Verdict  for  defendant.  Shee^ 
Serjt.,  in  Hilary  term,  1847,  obtained  a  rule  to  show  cause  why  a  ver- 
dict should  not  be  entered  for  the  plaintiff  for  1«.  damages,  or  why  a 
hew  trial  should  not  be  had,  on  the  ground  that  the  payment  was  net 
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proved  to  have  been  made  and  accepted,  as  the  plea  alleged,  for  coats  a0 
well  as  damages.     In  last  Michaelmas  Tacation,(a) 

Lu8h  showed  cause.     As  to  the  latter  objection,  the  substance  of  tho 
vlea  is  that  the  defendant  paid  25/.,  which  the  plaintiff  consented  to  accept 
in  satisfaction  of  debt  and  costs :  the  plaintiff  might  so  consent ;  the  jury 
were  satisfied  that  he  did ;  and  no  ground  appears  for  impeaching  the 
rerdict.     It  is  contended,  however,  that,  in  point  of  law,  payment  of  a 
smaller  sum  cannot  be  set  up  in  discharge  of  a  greater,  where  the  plaintiff 
^claims  a  liquidated  amount.     But  the  doctrine  of  Cumber  v*   r^oi-i 
Wane,  1  Stra.  426,  on  that  subject  has  been  much  questioned, 
and  is  qualified,  at  least,  by  the  judgments  of  the  Court  of  Exchequer  in 
Sibree  v.  Tripp,  15  M.  k  W.  28.(i)    That  case  is  so  far  like  the  present 
ihat  in  both  the  payment  was  made  to  settle  an  action ;  though  it  cannot 
be  contended  that  the  present  case  comes  within  the  principle  of  Long- 
ridge  v.  Dorville,  5  B.  &  Aid.  117.     The  late  case  of  Beaumont  v.  Great- 
bead,  2  Com.  B.  494,  is  a  strong  authority  for  the  defendant.     There 
the  action  was  in  debt  for  110/.,  on  a  promissory  note  fur  50/.,  with 
counts  for  money  lent,  and  on  an  account  stated ;  plea,  payment  and 
acceptance  of  sums  amounting  to  all  the  moneys  in  the  declaration  men- 
tioned, in  full  satisfaction  of  the  debt  and  damages :  it  was  proved  that 
moneys  amounting  to  50/.  had  been  paid ;  but  the  plaintiff  contended 
that,  at  all  events,  he  was  entitled  to  a  verdict  for  interest ;  and  leave 
was  reserved  to  move  to  enter  a  verdict  for  nominal  damages  if  the  Court 
should  think  that  the  plaintiff  ought  to  recover  interest.     Tindal,  C.  J., 
said  (2  Com.  B.  498) :  "  The  jury  having  given  the  plaintiff  no  damages 
for  the  detention  of  the  debt,"  ^Hhe  question"  ^Ms,  whether  a  party  who 
has  received  the  full  amount  of  his  actual  debt,  may  still  maintain  an 
action  for  nominal  damages.     No  authority  has  been  cited  to  show  thfit 
this  nominal  damage  is  such  an  actually  existing  damage,  that  it  is  not 
covered  by  payment  of  the  debt.     I  think  there  is  no  foundation  for  this 
application."     Maulb  and  Crbsswell,  Js.,  expressed  ^similar  ri^Q-to 
;pinions.     If  an  action  would  not  lie  for  nominal  damages,  neither  ^ 
ean  it  be  maintained  here  for  the  costs.     If  there  were  no  verdict,  there 
would  be  no  costs  :  they  are  merely  an  appendage.     The  plaintiff,  here, 
waived  them,  by  accepting  a  sum  in  discharge  of  the  promise  and  damages. 
But  the  plea  would  have  been  a  sufficient  answer  if  it  had  not  mentioned 
costs.     The  judgment  of  Littlbdale,  J.,  in  Wilkinson  v.  Byers,  1  A.  ft 
E.  106,  is  directly  in  favour  of  the  present  defendant :  the  question  there 
arose  on  the  right  to  maintain  a  cross  action  ;  but  the  doctrine  applies 
equally  to  the  sufficiency  of  a  plea.    [Wightman,  J.     There  the  costs 
were  foregone  in  consideration  of  immediate  payment :  here  the  payment 
liad  been  made  before  the  waiver.]     The  jury  must  be  taken  to  have 

{a)  December  6th.    Before  Lord  DsinfAN,  C.  J.,  Pattisov,  Wiobtvan,  and  Brlk,  Js. 
(h)  He  read  the  judgment  of  Pollock,  C.  B.,  pp.  80— 8S;  from  "The  other  part"  to  the  end 
■Bd  that  of  ALraMOir,  B.,  pp.  87,  88,  from  **1\\m  udoabtedly"  to  "  eatuiaetion  of  the  othflb** 
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found  tliat  the  whole  was  one  transaetion :  the  question  on  this  part  of 
the  case  is,  not  whether  they  fonnd  rightly  as  to  the  agreement,  bm 
whether  snch  an  agreement  conld  be  valid. 

SimoTiy  contri.  The  evidence  did  not  show  that  the  payment  on  Jane 
80th  was  made  and  accepted  in  discharge  of  debt,  damages,  and  coBts. 
(He  then  commented  npon  the  proof  as  to  this  point.)  Even  if  an  agree- 
ment was  proved  that  25/.  should  be  taken  in  discharge  of  damages  and 
costs,  as  well  as  of  the  252.  due  on  the  check,  it  was  not  binding.  The 
demand  was  liquidated  and  admitted.  In  Wilkinson  v.  Byers,  on  the 
authority  of  which  case  this  point  was  reserved,  the  damages  were  unli- 
quidated. In  Sibree  v.  Tripp,  a  negotiable  security  was  given  for  debts 
not  so  secured  before,  and  which  were  a  subject  of  litigation.  [Eble,  J. 
*»|qn  You  cannot  say  that,  in  the  present  case,  the  plaintiff "*"  would  have 
•^  been  sure  of  a  verdict.]  Wright  v.  Acres,  6  A.  fc  E.  726,  and 
Down  V.  Hatcher,  10  A.  k  E.  121,  affirm  the  principle  insisted  upon  by 
the  plaintiff.  [Erlb,  J.  I  have  known  it  many  times  laid  down,  that  a 
defendant  might  go  to  the  plaintiff  and  settle  an  action  on  such  terms  as 
he  could  obtain,  and  that,  if  the  plaintiff's  attorney  went  on  afterwards, 
he  did  so  at  the  peril  of  paying  costs  himself.] 

{Ltuh  mentioned  Homer  v.  Denham.(a))  Our*  adv.  vuU. 

(e)  HORNER  «.  DENHAM.    Jmiy  7, 1S47. 

To  us  action  of  indebitatas  Mrampiit,  defendant  pleaded :  1.  As  to  aU  bat  122.,  Non  awampeii 
3.  As  to  11^,  parcel,  Ac,  payment  and  aoeeptanoe  after  action  brought  3.  Ab  to  If.,  retldoi^ 
Ac,  payment  into  Court  Plaintiff  took  issue  on  plea  1,  traversed  the  payment,  Ac,  alleged 
in  pica  2  (on  which  traTcrse  issue  was  joined),  and,  as  to  plea  3,  took  the  11.  out  of  Cooit 
Defendant  proyed  that  only  12^  was  due  at  the  time  of  action  brought ;  and  that  111.  was  paid 
and  accepted :  but  it  did  not  appear  that  any  referenoe  was  made  at  that  time  to  costs. 

Held  that,  on  the  evidence,  as  applied  to  this  record,  plaintiff  had  no  ground  for  further  main- 
taining the  action,  and  was  not  entitled  to  nominal  damages. 

This  cause  was  tried  before  Mavlb,  J.,  at  the  Herefordshire  Spring  Assises,  1847.  In  Easter 
term  following,  a  motion  was  made,  and  a  rule  nisi  granted,  against  which,  in  the  same  tena 
,'Hay  7th,  before  Lord  Dkhvah,  C.  J.,  Pattksov  and  Wiohtxah,  Js.),  Talfonrd,  Seijt,  and 
Keatingf  showed  cause :  W.  H,  Oooke  supported  the  rule.  Corbett  v.  Swinburne,  8  A.  A  E.  €73, 
and  Beaumont  v.  Greathead,  2  Com.  B.  494,  were  cited.  The  nature  of  the  case,  terms  of  the 
rule,  and  point  discussed,  will  appear  sufficiently  from  the  judgment  of  the  Canr^  which  was  de- 
livered, July  7tb,  1847,  by 

Lord  DsKVAir,  C.  J.  In  this  ease  the  1st  oount  has  been  disposed  of  in  favour  of  the  defend- 
ant The  question  upon  the  2d  and  3d  counts  is,  whether  the  pluntiff  is  entitled  to  any  damages. 
The  learned  Judge  ordered  an  entry  of  1«.  damages,  and  gave  the  defendant  leave  to  apply  for  a 
mle  to  rescind  that  order :  and  that  rule  we  are  now  to  decide. 

The  2d  count  is  in  assumpsit  for  use  and  occupation  for  20{.  The  8d  count  is  on  an  account 
stated,  and  is  in  effect  included  in  the  2d  count  The  pleas  are  1.  As  to  all  except  122.  (omittiof 
fractions),  Non  assumpsit  2.  As  to  IIL,  parcel  of  121.,  in  bar  of  further  maintenance,  that  de- 
fendant, after  writ  and  before  declaraUon,  paid,  and  that  plaintiff  received,  that  sum  of  112.  in 
satisfaction  thereof,  and  of  all  causes  of  action  in  respect  thereof.  3.  Payment  of  IL,  residue, 
into  Court  The  replication,  as  to  the  1st  plea,  Joins  issue  :  as  to  the  2d  plea,  traverses  the  pay- 
ment and  receipt :  and,  as  to  the  3d  plea,  takes  the  IL  out  of  Court 

The  evidence  showed,  as  to  the  1st  plea,  that  the  defendant,  at  the  commenoement  of  the  as* 
tion,  was  not  indebted  beyond  the  sum  of  12^  for  the  cause  of  action  declared  on :  as  to  the  2d, 
that,  after  the  writ  had  been  issued,  but  before  the  defendant  or  the  plaintiff  were  aware  of  i^ 
and  before  declaration,  the  defendant  paid,  and  plaintiff  received,  the  sum  of  III,  mentioned  is 
the  plea.    The  plaintiff  admitted  that,  if  the  writ  had  not  been  issued,  this  payment  and  recent 
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'*'Lord  DENMANy  C.  J.y  now  delivered  the  judgment  of  tl.d     ^q^m 
Court.  ^  ^^^ 

This  was  an  action  on  a  check  for  251. ;  Plea,  '^'payment  of  60t  p^^j- ,. 
in  satisfaction  of  debt,  damages,  and  costs,  after  action  brought.  ^ 
It  appeared  by  the  evidence  that  the  defendant,  after  the  action  was 
commenced,  paid  the  debt,  251.,  and  offered  12.  for  any  expenses,  which 
the  plaintiff  refused,  saying  that  he  would  pay  the  expenses  himself. 
The  jury  found  a  verdict  for  the  defendant,  liberty  being  reserved  for  the 
plaintiff  to  move  to  enter  a  verdict  for  him  with  nominal  damages  if  the 
Court  should  be  of  opinion  that,  notwithstanding  the  acceptance  by  the 
plaintiff  of  252.  in  satisfaction  of  the  debt,  damages,  and  costs,  he  was 
entitled  to  the  verdict  upon  the  pleadings. 

We  are  of  opinion  that  the  verdict  is  right,  and  that  the  plea  was  sub- 
stantially proved.  The  debt  was  paid  and  accepted,  and  the  damage  was 
merely  nominal,  independently  of  the  costs.  The  case  of  Beaumont  v» 
Oreathead,  2  Com.  B.  494,  is  an  authority  to  show  that,  after  acceptance 
of  the  debt  in  satisfaction,  the  plaintiff  cannot  proceed  for  nominal  dsr 
mages :  and,  as  he  would  not  be  entitled  to  proceed  for  costs  only,  inde- 
pendent of  some  damage,  we  think  that  the  verdict  for  the  defendant  is 
sustainable,  and  that  the  rule  must  be  discharged. 

Rule  discharged.(a) 

would  have  prorod  the  oommon  plea  of  payment  in  bar  of  tbe  action  aa  to  that  amoant^  bat  ooiw 
tended  that  it  wonld  not  prore  this  plea  in  bar  of  the  flirther  maintenance  of  the  action,  becaose^ 
at  the  time  it  was  receivedi  the  plaintiff  had  become  entitled  to  the  costs  of  the  writ;  and  that 
the  plaintiff  did  not  receive  it  in  satisfiMtion  of  the  costs,  as  he  did  not  know  that  he  was  so  enti- 
tled :  and  npon  this  ground,  wo  nnderstand,  the  learned  Jndge  directed  the  entrj  of  1«.  damages 
for  tbe  plaintiff. 

Bat  it  appears  to  ns  that,  upon  these  pleadings  and  faets,  the  defendant  was  entitled  to  suoeeed 
on  both  iasnes,  and  that  the  plaintiff  was  not  entitled  to  any  damages.  As  tbe  plaintiff  failed  to 
establish  a  right  to  more  than  the  sum  admitted,  the  verdict  on  the  first  issue  raising  this  qaes« 
tion  should  be  reversed  and  entered  for  the  defendant  The  2d  plea  raises  the  question  whether 
11/.  had  been  paid  and  received  in  satisfactiop  of  so  much  of  tha  cause  of  action  as  amounted  to 
11/1;  and  the  evidence  shows  that  it  was  so,  and  entiUes  the  defendant  to  a  verdict  thereon. 
There  appears  no  reason  for  requiring  that  the  plea  should  state,  or  tbe  evidence  show,  that  this 
aura  was  received  in  satisfaction  of  any  costs ;  for  the  costs  of  the  writ,  which  were  all  the  costs 
incurred  when  this  payment  was  made,  are  offered  to  the  plaintiff  by  the  3d  plea.  If  the  de* 
ftndnnt  had  paid  no  money  to  the  plain!  %  be  clearly  might  have  paid  12/.  into  Court  in  bar  of 
the  farther  maintenance  of  the  action  as  '  that  sum ;  and,  if  tbe  plaintiff  chose  to  admit  that  no 
more  wns  due,  he  might  take  it  an  i  the  costs  of  the  action.  But,  if  he  chose  to  claim  more,  tbe 
eosts  of  the  action  would  abide  the  *mlt  of  such  claim.  By  paying  part  to  the  plaintiff  after 
writ  issued,  we  think  the  defendant  ^^s  not  in  a  worse  situation  than  if  he  had  paid  nothing; 
that  he  was  not  obliged  to  pay  the  1  twice  over,  but  was  at  liberty  to  say  that  his  liability  had 
Dot  exceeded  12/.,  that  11/.  had  been  ^  scharged  by  payment,  and  that  the  remaining  1/.,  with 
the  eosts  of  the  writ  and  action,  were  at  the  option  of  the  plainUff,  if  he  gave  up  any  farther 
eiaim.  If  tbe  plaintiff  had*given  \,j  any  /urther  claim,  he  would  have  the  costs  of  the  writ  onlj 
ooce ;  and,  if  he  made  a  ftirther  claim,  th«  entire  costs  of  the  writ  were  to  depend  on  that  claia 
in  the  ordinary  way.  Then,  as  the  defendant  has  sa  v>«eded  in  respect  of  that  claim,  he  is  not 
liable  for  any  costs,  but  is  entitled  to  the  general  oos|    >f  the  action. 

The  rule,  therefore,  must  be  made  absolute  for  ente    ig  the  verdict  on  the  general  issue  for  the 
4lofondaat,  and  for  striking  rat  the  damages,  and  foi^  jUvering  the  postea  to  the  defendant 

Rule  accordingly. 

(«)  Bot  Harrison  v.  Wati^^  16  H  A  W.  316 ;  WL—a  v.  Phillips,  7  Com.  B.  817.    ThsiO 
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hare  been  under  the  oonaidention  of  the  Coari  of  Qaeen'i  Boneh  in  Bnmbelaw  t.  Hhallej, 
Hilary  term,  1851|  not  yet  decided.     (Febmary,  1851). 

[Since  this  cue  wm  printed,  the  Court  of  Queen's  Bench  has  giren  judgment  (Vebruaiy  tU, 
1851',  in  Rumbelow  v.  Whalley  mentioned  above). 

The  action  there  was  in  debt.  Pleaa :  To  the  whole  declaration,  except  at  to  lOi.,  pareeL,  kt^ 
Neyer  indebted ;  Ai  to  10^,  other  parcel,  Ac,  payment  before  aotioaj  Ai  to  10/.,  excepted  frca 
the  flnt  plea,  payment  into  Court  of  10/.  1«.,  in  ^e  ordinary  form,  ^e  plaintiff  joined  invc  on 
the  fint  two  pleas,  and  took  out  of  court  the  money  paid  in  under  the  last  A  yerdiet  wes  foand 
for  the  plaintiff  on  the  plea  of  Never  indebted,  to  the  extent  of  10/.  beyond  the  money  paid  inlt 
Court;  ai^d  for  the  defendant  on  the  plea  of  payment;  so  that  the  plaintiff  recorered  ncthins 
beyond  the  money  paid  into  Court  The  Master,  on  taxation,  allowed  the  defendant  all  the  cocti 
of  suit,  deducting  only  the  plaintiff's  oosts  as  to  the  issue  found  for  him  on  Never  indebted. 
PrtHtieef  for  the  plaintiff,  obtained  a  rule  nisi  to  review  the  taxation  ;  .^  cause  was  showa  is 
Hilary  term  (January  Slst',  1851;  G.  Roehfort  Clark*  for  the  defendant;  .Wcnitee  snpportiBf 
the  rule. 

The  Court  (Lord  Campbell,  C.  J.,  PATTBSOir,  CoLiRiDaB,  and  WioimrAir,  Js.)  toc^  the?  to 
consider :  and,  in  the  sittings  after  Hilary  term,  1851,  judgment  was  delivered,  reviewing  iJ  '1m 
eases,  and  making  the  rule  absolute  on  the  ground  that  the  defendant  by  this  mode  of  pleading 
insulated  the  cause  of  action,  so  far  as  related  to  the  sum  paid  into  Court,  from  the  rest  of  tht 
declaration,  and  the  plaintiff  was  entitled  to  the  oosts  relating  to  that  part  of  the  cause  of  aetii^ 
as  if  it  had  been  the  only  demand. 

The  case  will  be  reported  at  length  in  its  order.] 
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The  QUEEN  v.  PRESTON  and  OAKES.    July  12. 

Under  stat  4  A  5  Vict  o.  59,  s.  1,  the  clerk  of  a  turnpike  trust  gave  the  sarveyora  of  higfaws); 
in  a  hamlet  notice  of  an  intended  information  to  the  special  sessions  for  a  division  nsaed  ii 
inch  notice,  that  the  funds  of  the  trust  were  insufficient  for  the  repairs  of  the  turnpike  ri«6 
within  the  hamlet,  and  of  an  application  for  an  order,  that  part  of  the  rate  levied,  or  to  U. 
levied,  by  virtue  of  stat  5  A  6  W.  4,  c.  50,  should  be  paid  by  the  surveyors  to  the  tiustees. 

Held  unnecessary  to  state  in  the  notice  what  part  of  the  road  was  out  of  repair,  or  to  state  non 
particularly  for  what  purpose  the  money  was  to  be  paid,  or  that  the  road  was  within  the  diri- 
sion  to  the  sessions  of  which  the  application  would  be  made. 

An  order  of  special  sessions  for  the  highways  recited  an  information  exhibited  by  H.  as  follom: 
That  he,  H.,  was  clerk  to  the  trustees  of  a  certain  turnpike  trust  within  the  division :  tbafa 
eertain  portion  of  the  turnpike  road"  within  a  hamlet  in  the  division  was  out  of  repair;  tkat 
the  funds  of  the  trust  were  insufficient  for  its  repair ;  that  he,  H.,  had  given  due  notice  to  tht 

.  Iiighway  surveyors  of  the  hamlet  of  the  intended  information;  and  that  he  prayed  so  ordir 
•of  the  justices  that  such  portion  of  the  rates  "  levied,  or  to  be  levied,  by  virtue  of  the  gtatutsi 
In  such  case  made,"  Ac,  as  to  the  justices  should  seem  meet  should  be  paid  •  y  th^  •arre7«* 
to  the  trustees,  to  be  laid  out  in  the  actual  repair  of  so  much  of  the  tnmpi^«  ri«d  as  wu  oat 
of  repair.  The  order  then  recited  that  the  surveyors  of  the  highways  of  the  Lv^let  bad  ap- 
peared in  pursuance  of  the  notice ;  that  the  justices  had  duly  examined  the  state  of  the  reresocf 
and  debts  of  the  trust,  and  inquired  into  the  state  of  repair  of  the  roads,  Ac,  and  the  leaftk 
of  the  roads,  Ac,  and  how  much  nf  the  same  was  turnpike  road ;  «and  that  it  had  been  prond 
to  them  that  a  certain  part  of  the  turnpike  road  within  the  hamlet  was  out  of  repair  aod  tbal 
the  funds  of  the  trust  were  insufficient  for  repairing  the  same  ;  and  the  order  finally  declfied 
it  necessary  to  adjudge,  and  did  adjudge,  that  the  surveyors  of  the  hamlet  should  pay  k  tfs 
trustees  "  out  of  the  rate  or  assessment  which  shall  next  be  made  for  the  repair  of  the  hi;^- 
ways  within  the  said  hamlet,"  65/.,  to  be  laid  out  in  the  repair  of  the  turnpike  road,  Ac 

Held,  no  objection  to  the  order, 

Skat  it  did  not  expressly  sUte  the  information  »3  be  true  that  the  informant  was  clerk,  or  ba 
.given  due  notiae.;  for  it  might  be  reasonabl.\  intanded  tla.  the  justices  considered  tbase  v^  * 
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tni3,  and  thai  they  were  to ;  tfait  being  aa  order  and  not  a  eooTietion  :  and  beeaatOi  under  tlie 
firit-mentiooed  stamte,  the  jvstiees  were  antboiiMd  to  proeeed  if  the  elerk  munXj  informed 
them  that  he  had  given  notice.  And  that  notioe  might  be  intended  from  the  fibe^  a|»parent  on 
the  order,  that  the  rarreyora  speared,  and  did  not  allege  want  of  notioe. 

He>4  alfo  no  objection  that  the  order  did  not  specify  the  part  of  the  road  ont  of  repair,  or  the 
part  to  which  the  money  was  to  be  ^plied ;  the  roles  as  to  indictments  for  non>repair  being 
irrelcTant  to  the  jurisdiction  under  staL  4  4  5  Vict.  e.  69,  which  is  directed  to  the  proriding 
funds  to  prercnt  any  part  of  the  road  from  being  ont  of  repair,  alter  inquiry  into  the  total 
reTcnae  of  the  tnist  and  the  total  of  probable  expenditure. 

Also,  DO  objection,  thai  the  order  might  be  taken  as  directing  payment  ont  of  a  rate  at  common 
law,  or  of  some  other  rate  than  one  made  onder  stat.  S  A  6  W.  4,  o.  60,  or  ont  of  either  a  pre- 
sent or  »  fritiire  rate. 

Or  that  the  order  did  not  state  the  hamlet  to  be  a  hamlet  maintaining  its  own  highways ;  becavae 
this  snfliciently  speared  from  the  order  describing  the  defendants  as  sorr eyors  of  the  high- 
ways of  the  hamlet,  and  the  rates  as  being  for  the  repair  of  its  highways. 

Or  that  the  order  did  not  specify  the  state  of  the  rcTcnnes,  the  length  of  the  roads,  and  othW 
matters  which  the  justices  are,  by  stat  4  A  5  Vict,  e.  59,  to  inquire  onto. 

J  role  baring  been  obtained,  absolute  in  the  first  instance,  for  a  certiorari  to  remore  the  order 
upon  the  abore  objections  as  apparent  on  the  order,  affidarits  were  used  on  motion  to  quash  tlse 
sane,  denying  that  the  snrreyors  had  appeared,  and  stating  that  they  did  not  attend  because 
they  were  adrised  that  the  notice  was  illegaL 

HeM  no  ground  for  quashing  the  order,  there  being  no  reason  to  suppose  that  the  recital  of  ap- 
pearance, in  the  order,  was  intentionally  fidse ;  and  because,  if  tlie  non-appearanee  had  been 
■lleged  by  afBdaTit  in  the  first  instance,  a  rule  nisi  only  would  have  been  granted ;  and  becadse 
the  non-appearanee  after  notice,  if  truly  stated,  was  itself  a  justification  ef  the  making  of  an 
order  without  appearance. 

Bliss,  in  the  last  term,  obtained  a  rule  nisi  to  quash  the  foUowing  order 
of  special  sessions  brought  up  bj  certiorari. 

"West  Riding  1  ^'  To  wit.  At  a  spccial  sessions  of  the  peace  for  the  higb- 
of  Yorkshire.  J  ^g jg  holden  at  Huddersfield,  *in  and  for  the  upper  r^c^,i» 
diyision  of  Agbrigg,  in  the  West  Riding  of  the  county  of  York,  ^ 
this  6th  October,  1846,  before,"  &c.,  "two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  Riding,  and  acting  in  and  for  the  said  upper 
division  of,"  &c.  "  Whereas,  by  a  certain  information  and  complaint  df 
George  Higham,  of,"  &c.,  "  now  exhibited  unto  us,  the  justices  aforesaid, 
at  these  special  sessions  of  the  highways  within  the  said  division,  the  said 
6.  H.  informeth  us  that  he  is  clerk  to  the  trustees  of  a  certain  turnpike 
trust  under  trustees  appointed  in  and  by  a  certain  Act  of  Parliament/' 
iic,y{a,  ind  that  a  certain  portion  of  the  said  turnpike  road,  situate  in  the 
hamlet  or  Bradley,  in  the  said  Riding,  and  within  the  said  upper  division 
of  Agbrigg,  is  now  out  of  repair,  and  that  the  funds  of  the  said  trust  aie 
insufficient  for  the  repair  of  the  same :  and  the  said  G.  H.  further  in- 
formeth us,  the  Mid  justices  here  assembled,  that,  twenty-one  days  at 
least  before  this  6th  day  of  October,  the  said  informant  gave  due  notice 
in  writing  to  the  surveyors  of  the  highways  of  the  said  hamlet  of  Bradley 
of  his  the  said  informant  s  intention  to  exhibit  this  said  information  to 
the  justices  here  to  be  pss  :mb]ed  at  the  present  special  sessions  for  tLe 
highways :  and  the  *8ai<;  Informant,  as  clerk  of  the  trust  afore-  r^«^vj 
said,  now  prayeth  the  consideration  of  us  the  said  justices  here  in  ^ 
special  sessions  for  the  highways  assembled  in  this  behalf,  and  that  we  the 

(•)  1  a  2  Viet  e.  xTi.,  local  and  personaly^puhlie,  ^  *^r  more  effectuallj  repairiflg,"  Ao^  ^#f 
*ied  firom  To|  of  Odsall  near  B  vlfordi**  Ao.,  **  to  Hodftvrpfleld^"  Ac. 
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have  been  nnder  the  eonsldention  of  the  Court  of  Queen's  Beneh  in  Kvmbelew  v.  HhiQtji 
Hilary  term,  1851,  not  yet  decided.     (Febmary,  1861). 

[Since  this  ease  was  printed,  the  Coart  of  Queen's  Bench  has  giTen  judgment  (Tebnisiy  221, 
1851 ,  in  Bnmbelow  v.  Whalley  mentioned  abore). 

The  action  there  was  in  debt.  Pleas :  To  the  whole  declaration,  exeept  as  to  KM.,  paresi,  4&, 
Never  indebted ;  As  to  10^,  other  parcel,  Ac,  payment  before  aotioaj  As  to  lOr,  excepted  from 
the  first  plea,  payment  into  Court  of  10/.  1«.,  in  ^e  ordinary  form,  ^e  plaintiff  joined  iscne  m 
the  first  two  pleas,  and  took  out  of  court  the  money  paid  in  nnder  the  last.  A  verdict  was  fooad 
for  the  plaintiff  on  the  plea  of  Never  indebted,  to  the  extent  of  lOf.  beyond  the  money  paid  into 
Court;  ai^d  for  the  defendant  on  the  plea  of  payment;  so  that  the  plaintiff  recovered  nothing 
beyond  the  money  paid  into  Court  The  Master,  on  taxation,  allowed  the  defendant  all  the  cotti 
of  suit,  deducting  only  the  plaintiff's  costs  as  to  the  issue  found  for  him  on  Nerer  iadehtei 
PrtHtiee,  for  the  plaintiff,  obtained  a  rule  nisi  to  review  the  taxation  ;  .^  cause  wss  ahowa  ia 
Hilary  term  (January  Slst',  1851;  G.  Hoeh/ort  Clarke  for  the  defendant;  .Wcnd'ce  supporting 
the  rule. 

The  Court  (Lord  Campbell,  C.  J.,  PArnMoir,  CoLBaroaB,  and  Wigbtmav,  Js.)  to<.^  tab?  Is 
consider :  and,  in  the  sittings  after  Hilary  term,  1851,  judgment  was  delivered,  reviewing  iJ  *he 
eases,  and  making  the  rule  absolute  on  the  ground  that  the  defendant  by  this  mode  of  pleading 
insulated  the  cause  of  action,  so  far  as  related  to  the  sum  paid  into  Court,  from  the  rest  of  the 
declaration,  and  the  j^aintiff  was  entitled  to  the  costs  relating  to  that  part  of  the  cause  of  actlM, 
as  if  it  had  been  the  only  demand. 

The  case  will  be  reported  at  length  in  its  order.] 
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The  QUEEN  v.  PRESTON  and  OAEES.    July  12. 

Under  stat  4  A  5  Vict  e.  50,  s.  1,  the  clerk  of  a  tampike  trust  gave  the  snrreyors  of  higbva); 
in  a  hamlet  notice  of  an  intended  information  to  the  special  sessions  for  a  division  named  is 
iuch  notice,  that  the  funds  of  the  trust  were  insnflloient  for  the  repairs  of  the  turnpike  nab 
within  the  hamlet,  and  of  an  application  for  an  order,  that  part  of  the  rate  levied,  or  to  ht 
levied,  by  virtue  of  stat  5  A  6  W.  4,  c.  50,  should  be  paid  by  the  surveyors  to  the  trustees. 

Held  unnecessary  to  state  in  the  notice  what  part  of  the  road  was  out  of  repair,  or  to  state  mora 
particularly  for  what  purpose  the  money  was  to  be  paid,  or  that  the  road  was  within  the  diri. 
sion  to  the  sessions  of  which  the  application  would  be  made. 

An  order  of  special  sessions  for  the  highways  recited  an  information  exhibited  by  H.  as  follows; 
That  he,  H.,  was  clerk  to  the  trustees  of  a  certain  turnpike  trust  within  the  division  :  that  "s 
eertain  portion  of  the  turnpike  road"  within  a  hamlet  in  the  division  was  out  of  repur ;  tkiA 
the  funds  of  the  trust  were  insufficient  for  its  repair;  that  he,  H.,  had  given  due  notice  to  thi 

.  highway  surveyors  of  the  hamlet  of  the  intended  information ;  and  that  he  prayed  an  ordtf 
>of  the  justloes  that  such  portion  of  the  rates  "  levied,  or  to  be  levied,  by  virtue  of  the  stalutaa 
In  such  case  made,"  Ac,  as  to  the  justices  should  seem  meet  should  be  paii}  .  y  thA  nureyon 
to  the  trustees,  to  be  laid  out  in  the  actual  repair  of  so  much  of  the  turnpike  r««d  as  was  oat 
of  repair.  The  order  then  recited  that  the  surveyors  of  the  highways  of  the  i^-^ilet  had  sp> 
peared  in  pursuance  of  the  notice ;  that  the  justices  had  duly  examined  the  state  of  the  revenaei 
and  debts  of  the  trust,  and  inquired  into  the  state  of  repair  of  the  roads,  Ac,  and  the  length 
of  the  roads,  Ac,  and  how  much  nf  the  same  was  turnpike  road ;  .and  that  it  had  been  profod 
to  them  that  a  certain  part  of  the  turnpike  road  within  the  hamlet  was  out  of  repair  and  thai 
the  funds  of  the  trust  were  insufficient  for  repairing  the  same ;  and  the  order  finally  declared 
it  necessary  to  adjudge,  and  did  aiyudge,  that  the  surveyors  of  the  hamlet  should  pay  U  vs 
trustees  **  out  of  the  rate  or  assessment  which  shall  next  be  made  for  the  repair  of  the  hif"' 
ways  within  the  said  hamlet"  65L,  to  be  laid  out  in  the  repair  of  the  turnpike  road,  Ac 

Held,  BO  objection  to  the  order, 

.That  it  did  not  expressly  state  the  information  *3  be  true  that  the  informant  was  clerk,  or  W 
.given  due  notice.;  for  it  might  be  reasonabl.\-  mtanded  tla.  the  justices  considered  tfiese  an^  < 
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tmOi  and  thut  they  were  ao ;  this  being  vn  order  and  not  a  conviction  :  and  beeaaie,  under  the 
flrat-mentioned  statute,  the  justices  were  authoriied  to  proceed  M  the  clerk  merelj  informed 
tbem  that  he  bad  given  notice.  And  that  notice  might  be  intended  from  the  (act,  ap]>arent  on 
the  order,  that  the  surveyors  appeared,  and  did  not  allege  want  of  notice. 

H«>d  also  no  objection  that  the  order  did  not  specify  the  part  of  Qie  road  out  of  repair,  or  the 
part  to  which  the  money  was  to  be  applied ;  the  rules  as  to  Indietments  for  non>repair  being 
irrelevant  to  the  jurisdiction  under  stat.  4  A  6  Vict.  c.  69,  which  is  directed  to  the  providing 
funds  to  prevent  any  part  of  the  road  from  being  out  of  repair,  after  inquiry  into  the  total 
Tevenue  of  the  trust  and  the  total  of  probable  expenditure. 

AIm,  no  objection,  that  the  order  might  be  taken  as  directing  payment  out  of  a  rate  at  common 
law,  or  of  some  other  rate  than  one  made  under  stat  5  A  6  W.  4,  o.  60,  or  out  of  either  a  pre- 
sent or  a  future  rate. 

Or  that  the  order  did  not  state  the  hamlet  to  be  a  hamlet  ma&ntaining  its  own  highways ;  because 
this  sufficiently  appeared  ftt>m  the  order  describing  the  defendants  as  surveyors  of  Uie  high- 
ways of  the  hamlet,  and  the  rates  as  being  for  the  repair  of  its  highways. 

Or  that  the  order  did  not  specify  the  state  of  the  revenues,  the  length  of  the  roads,  and  othfer 
matters  which  the  justices  are,  by  stat  Akb  Vict,  e.  69,  to  inquire  •into. 

^  rule  havmg  been  obtained,  absolute  in  the  first  instance,  for  a  certiorari  to  remove  the  order 
upon  the  above  objections  as  apparent  on  the  order,  affidavits  were  used  on  motion  to  quash  tlie 
■ame,  denying  that  the  surveyors  had  appeared,  and  stating  that  they  did  not  attend  becaiAe 
they  were  advised  that  the  notice  was  illegaL 

Held  no  ground  for  quashing  the  order,  there  being  no  reason  to  suppose  that  the  reeital  of  ap- 
pearance, in  the  order,  was  intentionally  ftlse ;  and  because,  if  the  non-^pearanoe  had  been 
alleged  by  affidavit  in  the  first  instance,  a  rale  nisi  only  would  have  been  granted ;  and  becadse 
the  non-appearance  after  notice,  if  truly  stated,  was  itself  a  juatifloatioo  of  the  making  of  an 
order  without  appearance. 

Sliss,  in  the  last  term,  obtained  a  role  nisi  to  quash  the  following  order 
of  special  sessions  brought  up  by  certiorari. 

<*  West  Riding  1  '^  To  wit.  At  a  Special  sessions  of  the  peace  for  the  higb- 
of  Yorkshire.  J  ^3 jg  holden  at  HuddcTsfield,  *in  and  for  the  upper  r^n^,i» 
division  of  Agbrigg,  in  the  West  Riding  of  the  county  of  York,  ^ 
this  6th  October,  1846,  before,''  &c.,  ^'  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  Riding,  and  acting  in  and  for  the  said  upper 
division  of,"  &c*  ''  Whereas,  by  a  certain  information  and  complaint  df 
George  Higham,  of,"  &c.,  ''  now  exhibited  unto  us,  the  justices  aforesaid, 
at  these  special  sessions  of  the  highways  within  the  said  division,  the  said 
G.  H.  informeth  us  that  he  is  clerk  to  the  trustees  of  a  certain  turnpike 
trust  under  trustees  appointed  in  and  by  a  certain  Act  of  Parliament/' 
ic.,(a^  ind  that  a  certain  portion  of  the  said  turnpike  road,  situate  in  the 
hamlet  or  Bradley,  in  the  said  Riding,  and  within  the  said  upper  division 
of  Agbrigg,  is  now  out  of  repair,  and  that  the  funds  of  the  said  trust  aie 
insufficient  for  the  repair  of  the  same :  and  the  said  G.  H.  further  in- 
formeth us,  the  Kaid  justices  here  assembled,  that,  twenty-one  days  at 
least  before  this  6th  day  of  October,  the  said  informant  gave  due  notice 
in  writing  to  the  surveyors  of  the  highways  of  the  said  hamlet  of  Bradley 
of  his  the  said  informant  s  intention  to  exhibit  this  said  information  to 
the  justices  here  to  be  pss  ;rob]ed  at  the  present  special  sessions  for  tLe 
highways :  and  the  *8ai(I  Informant,  as  clerk  of  the  trust  afore-  p^^ Jvj 
said,  now  prayeth  the  consideration  of  us  the  said  justices  here  in  ^ 
special  sessions  for  the  highways  assembled  in  this  behalf,  and  that  we  the 

f«)  1  A  2  Viet  e.  xri.,  loeai  and  personal/pnltlie,  ^  '^r  more  effectuaJly  repairing,*  Act  ^#f 
•vad  from  To|  af  OdaaU  near  B  ^dford,**  Ae.,  <'  to  HodftvrHleld^"  4e. 
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said  justices  may  adjudge  and  order  that  such  portion  of  the  rates  or 
assessments  levied,  or  to  be  levied,  by  yirtue  of  the  statutes  in  suck  cue 
made/'  &c.,  '^  in  the  said  hamlet  of  Bradley  for  the  repair  of  the  high- 
^ways  therein  as  to  us  shall  seem  meet  shall  be  paid  by  the  surveyors  of 
the  highways  of  the  said  hamlet  to  the  trustees  aforesaid  or  to  their  trea- 
fturer,  at  such  time  or  tinges  as  to  us  shall  seem  meet,  to  be  laid  oat  in 
the  actual  repair  of  so  much  of  the  said  turnpike  road  within  the  said 
hamlet  as  is  now  out  of  repair  as  aforesaid,  in  pursuance  of  the  statute 
in  such  case/'  &c. :  "  And  now  hereupon,  James  Preston  and  James 
Oakes,  the  surveyors  of  the  highways  of  the  said  Hamlet  of  Bradley, 
appearing  before  us  in  pursuance  of  the  notice  aforesaid,  we,  the  said 
justices  in  special  sessions  for  the  highways  assembled  as  aforesaid,  having 
duly  examined  the  state  of  the  revenues  and  debt8  of  the  said  turnpike 
trust,  and  inquired  into  the  state  and  condition  of  the  repair  of  the  roads 
within  the  same,  and  having  also  ascertuned  the  length  of  the  roads 
'including  turnpike  roads)  within  the  said  hamlet  of  Bradley,  and  how 
nuch  of  the  same  is  turnpike  road,  and  it  being  proved  to  our  satisfactiot 
on  oath  that  a  certain  part  of  the  said  turnpike  road  situate  within  the 
said  hamlet  of  Bradley,  and  within  the  said  upper  division  of  Agbrigg,  ix 
'  out  of  repair,  and  that  the  funds  of  the  said  trust  are  insufficient  for  the 
repairing  of  the  same,  and  it  appearing  to  us  the  said  justices,  so  here 
assembled  as  aforesaid,  that  it  is  necessary  and  expedient  for  the  pnr 
♦ftlOT  P^*®^  ^^  ^^^  portion  of  the  said  turnpike  *road  so  out  of  rern*'*  "< 
•J  aforesaid  that  we  should  adjudge  and  order  that  a  certain  puiii  'H, 
to  wit,  the  sum  of  657.,  of  the  rate  and  assessment  which  shall  next  be 
made  for  the  repair  of  the  highways  in  the  said  hamlet  of  Bradley  shall 
be  paid  by  the  surveyors  of  the  highways  for  the  said  hamlet  of  Bradlej 
to  the  said  trustees  or  to  their  treasurer :  Now  we,  the  said  justices,  dnly 
considering  the  matters  aforesaid,  do  hereby  adjudge  and  order  the  said 
James  Preston  and  James  Oakes,  surveyors  of  the  highways  of  the  said 
fiamlet  of  Bradley,  or  whoever  else  may  be  surveyor  of  the  said  high- 
ways, to  pay  unto  the  trustees  of  the  said  turnpike  road,  or,"  &c.  (to 
their  treasurer),  ''  out  of  the  rate  or  assessment  which  shall  next  be  made 
for  the  repair  of  tho  highways  within  the  said  hamlet  of  Bradley,  the  said 
aura  of  65Z.  by  two  equal  payments,"  &c.  (on  1st  November  and  1st 
January  then  next),  '^  to  be  by  the  said  trustees  wholly  expended  and 
laid  out  in  the  repair  of  such  part  of  the  Said  turnpike  road  as  is  situate 
within  the  hamlet  and  division  aforesaid,  and  which  is  so  out  of  repair  as 
aforesaid.     Given,"  &c. 

The  affidavits  in  support  of  the  rule  set  out  the  notice  which  had  been 
served  upon  the  surveyors  of  Bmdley  of  the  intended  application  to  the 
•essions  for  the  said  order,  and  stated  '^  that,  they  being  advised  that  the 
notice  so  served  upon  them  as  aforesaid  was  illegal  and  void,  they  did 
act  nor  did  either  of  theiQ,  or  any  attorney,  agenty  or  other  person  on 
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their  or  either  of  their  behalf,  attend  at  the  special  Bessions  in  such  notice 
mantioned."     The  notice  was  thus : 

''  I,  the  undersigned  George  Higham,  clerk  of  a  certain  turnpike  trust 
in  the  West  Biding  of  the  county  of  York,  under  an  act  of  parliament," 
kcj  ^'  do  hereby,  *in  pursuance  of  an  act,"  JLc.  (4  &;  5  Vict.  c.  59),  f^qoa 
^^  which  last-mentioned  act  has  been  continued,"  &c.,  ''give  you  ^ 
notice  that  I  intend  at  the  next  special  sessions  for  the  highways  to  be 
holden  at  Huddersfield,  in  and  for  the  upper  division  of  Agbrigg,  within 
the  said  Biding,  on  Tuesday  the  6th  day  of  October  next  at  eleven  o'clock 
in  the  forenoon,  to  exhibit,  before  the  justices  at  such  sessions  assembled, 
information  that  the  funds  of  the  trust  above  mentioned  or  referred  to 
are  insufficient  for  the  repairs  of  the  turnpike  road  belonging  to  such 
trustees  within  the  said  hamlet  of  Bradley ;  and  then  and  there  to  apply 
to  such  justices  to  adjudge  and  order  a  portion  of  the  rate  or  assessment 
levied  or  to  be  levied  by  virtue  of  the  statute,"  &c.  (5  &;  6  W.  4,  c.  50), 
"  to  be  paid  by  you  to  the  said  commissioners  or  trustees  of  the  said 
turnpike  trust,  or  to  their  treasurer,  or  other  officers  appointed,"  &c. 
''  And  I  do  hereby,"  JLc.  (notice  to  produce  the  last  rate,  and  all  books,. 
ke.). 

On  a  former  day  in  this  vaoation,(a) 

Arehbold  (with  whom  was  J.  T.  Ingham)  was  proceeding  to  show 
caa8e,(i)  when  Lord  Denman,  C.  J.,  said,  without  intimating  any  opinion 
on  the  sufficiency  of  the  order,  that  it  would  be  more  convenient  to  hear 
the  objections  to  it  in  the  first  instance. 

Bliss  and  R.  Sally  in  support  of  the  rule.  1.  The  notice  to  the  sur- 
veyors was  insufficient  to  give  the  sessions  jurisdiction.  It  should  have 
stated  that  the  road  ^was  out  of  repair ;  and  for  what  purpose  the  ri^Qo\ 
application  would  be  made  for  a  portion  of  the  assessment  to  be  ^ 
paid  over  to  the  trustees ;  and  also  that  the  road  was  in  the  division  of 
the  sessions;  Be<nna  v.  Martin,  2  Q.  B.  1037,  note  {a\{c)  Begina  v» 
Morice,  2  DowL  k  L.  952,  Begma  t;.  Hickling,  7  Q.  B.  880,  890. 

2.  The  order  recites  that  the  applicant  informed  the  sessions  that  he 
had  given  notice ;  but  it  does  not  adjudicate  that  either  this  information 
or  the  information  that  he  was  clerk  to  the  trustees,  is  true,  although, 
by  Stat.  4  &  5  Vict.  c.  59,  s.  1,  the  informant  must  be  either  their  clerk 
or  treasurer. 

3.  The  order  does  not  state  what  part  of  the  road  is  out  of  repair,  nor 
to  the  repair  of  what  part  the  assessment  is  to  be  applied.  An  indict- 
ment must  set  out  with  certainty  in  length  and  breadth  the  extent  of 
non-repair.(<i)  Those  who  are  to  find  the  funds  ought  to  know  on  what 
they  are  to  be  laid  out.  By  stat.  4  &;  5  Vict.  c.  59,  s.  1,  the  justices  are 
empowered  to  direct  part  of  the  highway  rate  to  be  paid  over,  if  it  appcat 

(a)  Jane  17th. 

(6)  Before  Lord  DvmcAH,  C.  J.»  CoLBRiDai  and  Erl«,  Js. 

(e)  See  Wny  v.  Toke,  alli^,  492. 

(ti)  Bni  lee  note  (7)  to  Ke|<r.»  v.  Stoaghtoni  2  Wms.  8«ind.  158  d,  0th  ed. 

2B 
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necessary  "for  the  purposes  of  any  tnmpike  road*'  so  to  do:  and  the 
^  loney  is  ''  to  be  wholly  laid  out  in  the  actual  repairs  of  such  part  of  suck 
mrnpike  road  as  lies  within  the  parish  from  which  it  was  received." 
[CoLERiBOB,  J.  There  might  be  no  one  part  out  of  repair  at  the  time 
x>{  application ;  and  yet  it  might  be  necessary,  for  the  purposes  of  the 
turnpike  road,  to  raise  the  funds.]  There  ought  to  be  a  degree  of  non- 
repair which  can  be  specified. 

^Qoo-i  4-  The  order  directs  the  surveyors  to  pay  a  sum  of  *money  to 
"^  the  trustees,  "  out  of  the  rate  or  assessment  which  shall  next  be 
hiade  for  the  repair  of  the  highways."  Now  such  a  rate  may  be  made 
at  common  law;  Chamberlain  of  London's  Case,  5  Rep.  62  i,  63  a; 
whereas  stat.  4  &  5  Vict.  c.  59,  s.  1,  authorizes  the  order  for  payment 
out  of  no  other  rate  than  the  rate  "  levied  or  to  be  levied  under  the  said 
recited  act,''  that  is,  stat.  5  &  6  W.  4,  c.  50.  Further,  the  order  here 
directs  the  651.  to  be  paid  out  of  the  rate  "  which  shall  next  be  made." 
The  prayer  of  the  informant  is  for  payment  to  be  made  out  of  the  rate 
'Mevied,  or  to  be  levied,"  which  is  ambiguous.  [Erle,  J.  We  maj 
take  it  that  the  justices  on  inquiry  found  that  it  would  be  nugatory  to 
order  payment  out  of  the  rate  levied,  because  none  or  not  enough  re- 
mained. They  may  order  it  to  be  paid  out  of  either  the  present  or  tht 
next  rate.  Colbridqe,  J.  Suppose  there  is  money  in  hand,  bat  it 
appears  that  there  are  other  repairs  which  will  have  to  be  paid  for  oiit 
of  that  money :  may  not  the  justices  at  once  say  that  the  payment  applied 
for  shall  be  made  out  of  the  future  rate  ?]  They  run  the  risk,  in  case 
there  should  be  a  balance,  of  throwing  the  burden  on  wrong  parties. 

5.  The  order  does  not  state  that  Bradley  is  a  hamlet  which  maintain: 
its  own  highways.  It  appears  from  the  order,  that  the  hamlet  has  its 
surveyors  of  highways ;  but  this  is  not  suflScient :  in  the  north  of  England 
one  hamlet  is  sometimes  bound  by  prescription  to  repair  the  highwajs 
of  another.  The  essential  fact  should  have  been  stated  in  direct  termfl, 
and  not  by  the  mention  of  some  circumstance  from  which  the  fact  is  to 
^oogn  be  ^inferred ;  Rex  v.  Hundred  of  Halfshire,  5  T.  R.  841,  Regina 

^  V.  Stretford,  2  Ld.  Raym.  1169,  Rex  v.  Holm,  East  Waver  Qoar- 
ter,  11  East,  881. 

6.  The  order  should  have  stated  the  condition  of  the  revenues  of  the 
trust,  and  of  the  turnpike  roads,  so  as  to  make  it  appear  that  the  justices 
had  gone  into  the  inquiries  directed  by  the  statute,  and  that  the  order 
upon  the  surveyors  had  become  necessary. 

7.  The  affidavits  in  support  of  this  rule  state  that  the  surveyors  Hi 
not  attend  according  to  notice,  though  the  order  recites  that  thej 
appeared.  This  shows  that  the  sessions  had  no  jurisdiction  to  enter  upon 
the  inquiry.  Affidavits  are  admissible  to  show  want  of  jurisdiction; 
Regina  v,  Bolton,  1  Q.  B.  66. 

The  Court  then  called  upon  counsel  to  support  the  order  on  the  oA 
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painty  reserving  the  discussion,  if  any  should  be  necessary,  on  the  objao-. 
tions,  to  a  future  time. 

Arehbold  and  J.  T.  Ingham  on  the  last  point.  If  the  surveyors  had 
notice  and  did  not  attend,  the  ord^r  was  properly  made.  As  to  the  sup- 
posed misrecital,  without  conceding  that  affidavits  can  be  resorted  to  in 
this  stage  of  the  case,  it  may  be  observed  that  the  deponents  do  noi. 
conclusively  deny  even  their  having  attended.  Consistently  with  th« 
statement,  the  justices  may  have  sat  at  eleven  and  adjourned  till  three ; 
and  then  the  surveyors  may  have  appeared.  [Coleridge,  J.  Then  tha 
affidavit  would  not  be  true.]  It  presents  a  negative  pregnant.  Th« 
matter  is  one  within  their  own  knowledge,  on  which,  therefore,  thej 
might  be  exact.  The  affidavit  states  that  they  did  not  attend,  which 
implies  personal  presence :  but  they  might  have  sent  a  letter  '*'ao-  t-^qoa 
knowledging  notice,  and  submitting  to  such  order  as  the  Court 
might  make.     That  would,  virtually,  have  been  an  appearance. 

Ckr.  adv.  puU. 

The  QUEEN  v.  LONGBOTTOM  and  DYSON. 

This  case  was  exactly  similar  to  the  other,  arising  on  an  order 
obtained  by  the  clerk  of  the  same  trust,  upon  the  surveyors  of  another 
hamlet  (Fartown),  in  the  same  Riding  and  division.  The  argument  in 
the  former  case  was  taken  as  applying  to  this.  Our.  adv.  vuU. 


Lord  Dekmak,  C.  J.,  now  delivered  the  judgment  of  the  Court  in 
Begina  t;.  Preston. 

In  this  case  an  order  of  justices  on  surveyors  of  highways,  to  make  a 
payment  to  the  trustees  of  a  turnpike  road  out  of  the  highway  rate,  had  ' 
been  removed  by  certiorari :  and,  on  a  rule  for  quashing  such  order, 
seTcral  objections  on  points  of  form,  and  one  upon  a  statement  of  fact, 
have  been  relied  on. 

1.  It  was  objected  that  the  notice  of  application  to  the  surveyors  was  * 
insufficient  for  not  showing  what  part  of  the  road  was  out  of  repair,  nor 
for  what  purpose  the  money  was  .to  be  paid,  and  also  for  not  showing ' 
that  the  rood  was  within  the  division.     The  answer  is,  that  the  notice 
appears  to  give  full  knowledge  of  the  nature  of  the  application  so  as  to  - 
have  enabled  the  surveyors  to  prepare  any  ground  for  resisting  it  that 
they  might  have  had,  and  therefore  to  be  sufficient.     We  have  stated  ' 
below  our  view  of  the  statute  on  which  this  order  was  founded,  which  is  ' 
a  further  answer  to  the  objection  that  *the  parts  of  the  road  and   r:<»o2fc 
purposes  for  the  money  are  not  specified :  and,  with  respect  to 
omitting  a  statement  that  the  road  was  within  the  division,  no  such  par- 
ticularity is  required  in  a  notice. 

2.  It  was  objected  that  the  order  did  not  adjudicate  on  the  truth  of 
tlie  information  by  the  clerk,  or  on  the  fact  of  notice  to  the  surveyors*  Th« 
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arder  recited  that  the  clerk  informed  the  justices  of  the  state  of  the  road, 
and  of  the  notice  of  the  surveyors,  and  prayed  their  consideration;  it 
then  stated  an  examination  into  the  matters,  and  finally  an  order  to  pay. 
One  answer  to  this  objection  is,  that  the  order  states  what  the  statute  has 
specified  as  preliminary  to  examination,  and  that  no  addition  is  necessary. 
"The  power  to  examine  being  given  upon  information  by  the  clerk  being 
•xhibited,  notice  of  such  information  having  been  previously  given  on  the 
part  of  such  clerk,  it  is  not  unreasonable  to  suppose  that  the  information 
•f  the  clerk,  as  to  the  notice  by  him,  was  intended  by  the  Legislature  to 
be  as  satisfactory  as  his  information  in  respect  to  the  state  of  the  road. 
Also,  with  respect  to  not  adjudicating  on  notice ;  where  the  party  ifl 
stated  to  have  appeared,  and  no  objection  on  account  of  want  of  notice 
is  mentioned,  the  intendment  ought  to  be  made  that  notice  was  given*, 
Taylor  t;.  Clemson,  11  CI.  k  Fin.  610,  642,  judgment  of  Lord  Brougham. 
Also,  considering  the  nature  of  this  instrument  and  of  the  objection,  we 
think  that  there  is  a  further  answer,  of  wider  application.  It  is  an  order 
for  the  payment  of  money,  which  is  to  be  enforced,  in  case  of  disobedience, 
by  summons,  inquiry,  conviction,  and  warrant.(a)  It  difiers  materially 
^8261  ^^^™  convictions  and  warrants  ^immediately  interfering  with  rights 
secured  by  the  general  law  of  the  land :  and  there  is  no  reason 
for  extending  to  such  an  order  as  this  the  strict  rules  of  construction 
required  for  the  instruments  above  described.  The  general  rule  is,  that 
Courts  of  law  should  give  effect  to  the  lawful  intentions  of  parties,  and 
adopt  the  construction  which  gives  effect  to,  rather  than  that  which 
defeats,  an  instrument ;  and  for  this  purpose  to  make  the  intendments 
which  are  reasonably  to  be  inferred  from  the  language  used.  The  dis- 
tinction between  convictions  and  some  other  judicial  acts  of  justices  was 
adverted  to  in  Regina  v.  Stainforth,  11  Q.  B.  66.  Lord  Halb  also 
recognises  it,  when  he  distinguishes  between  acts  of  voluntary  jurisdiction, 
such  as  taking  recognisances  and  examinations,  and  acts  of  compulsory 
jurisdiction,  such  as  committing  for  a  crime,  or  imprisonment  for  not 
giving  recognisances ;  2  Hale,  P.  C.  50,  51,  2.  Also,  a  different  stand- 
ard  for  construction  between  convictions  and  orders  was  established  in 
Ormerod  v.  Chadwick,  16  M.  &  W.  867,  382.  In  the  present  order, 
the  justices  set  forth  that  the  clerk  informed  them  of  certain  matters,  and 
of  notice  having  been  given ;  and  thereupon  they  proceed  to  state  that 
they  exercise  their  jurisdiction,  which  would  be  clearly  legal  if  they 
adjudicated  expressly  that  such  information  was  true ;  but,  inasmuch  aA 
they  set  it  forth  as  the  ground  on  which  they  act,  it  is  to  be  reasonably 
intended  that  they  judged  it  to  be  true.  If  they  stated  expressly  that 
they  adjudicated  the  information  to  be  true,  their  order  would  be  admit- 
ted to  be  correct :  it  appears  also  to  us  to  be  correct  if  such  statement  is 
♦ft97T  to  be  reasonably  intended ;  and  we  think  that  it  is,  from  •their 
-I  setting  forth  the  information  as  the  ground  on  which  they  act. 

(a)  Sm  ftata.  4  A  5  Viot  c.  69,  s.  2 ;  5  A  6  W.  4,  c.  50,  ss.  101,  103. 
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3.  The  third  objection  was,  that  the  order  did  not  specify  the  part  of 
the  road  out  of  repair,  nor  the  part  to  which  the  money  was  to  be  applied. 
The  answer  is,  that  the  objection  is  founded  on  a  misconception  of  the 
effect  of  the  statute,  4  &  5  Vict.  c.  59,  which  anthorizos  the  justices,  on 
information  that  the  funds  of  the  turnpike  trust  are  insufficient  for  the 
repairs  of  the  turnpike  roads,  to  examine  the  state  of  revenues  and  debts, 
and  the  state  and  condition  of  the  repairs,  and  the  length  of  turnpike  and 
other  highways  in  the  parish,  and  thereupon  to  order  a  portion  of  a  rate 
to  be  paid.  The  objection  assumes  that  a  given  spot  must  be  out  of 
repair,  as  in  case  of  indictment,  and  that  the  application  must  be  for  the 
repair  of  that  spot ;  whereas  the  statute  is  directed  to  providing  funds  to 
prevent  any  part  of  the  road  from  becoming  out  of  repair  at  all.  When 
the  amount  of  traffic  and  the  nature  of  the  available  materials  are  known, 
the  average  expense  of  maintaining  a  line  of  road  can  be  calculated. 
The  information  is  to  show  that  the  funds  are  insufficient  for  the  repairs 
generally ;  and  the  inquiry  is  to  be  into  the  total  of  available  revenue 
and  the  total  of  probable  expenditure ;  and  the  order  is  to  be  founded  on 
this  general  view.  The  rules  relating  to  indictments  for  non-repair  have 
no  relevancy  to  the  exercise  of  this  jurisdiction ;  and  the  objection  there- 
fore fails. 

4.  The  fourth  objection  is,  that  the  order  directs  the  money  to  be  paid 
oat  of  the  rate  which  shall  next  be  made  for  the  repair  of  the  highways, 
the  statute  being  confined  to  rates  under  stat.  5  &  6  W.  4,  c.  50,  and  the 
suggestion  being,  that  there  may  be  a  common  law  rate  ^for  re-  r^cooo 
pair  of  highways,  to  which  the  order  may  apply,  and  such  rate  '' 
may  so  be  comprised  in  the  order,  and  beyond  the  power  given  by  the 
statute.  Wo  will  not  stop  to  inquire  whether  we  should  be  justified  in 
imagining  a  process,  that  has  not  been  made  use  of  probably  for  some 
centuries,  for  the  purpose  of  making  an  ambiguity  in  a  magistrate's  order ; 
because  it  appears  to  us  that  there  is  no  ambiguity.  The  order  recites 
an  application  to  the  justices  to  order  a  portion  of  the  rates  levied,  or  to 
be  levied,  by  virtue  of  the  statutes  in  such  case  made  and  provided^  to  be 
paid  over,  and  adjudges  that  a  portion  of  the  rate,  which  shall  next  be 
made,  be  paid.  The  adjudication  here  must  be  intended  to  apply  to  the 
rate  mentioned  in  the  application ;  and  that  is  a  rate  under  a  statute, 
not  a  rate  at  common  law ;  and  no  other  statute  is  shown  to  apply  but 
the  statute  required  by  the  objection.  We  also  are  of  opinion  that  the 
justices  may  order  the  portion  either  out  of  a  rate  levied  or  to  be  levied, 
or  leave  the  option  of  the  rate  to  the  surveyor,  as  decided  in  Regina  v. 
Morice,  2  Dowl.  &  L.  952,  957. 

5.  It  was  objected  that  the  order  did  not  state  Bradley  to  be  a  hamlet 
maintaining  its  own  highways.  But  the  order  throughout  names  the 
defendants  surveyors  of  the  highways  of  the  hamlet  of  Bradley,  and 
names  the  rates  to  be  for  the  repair  of  the  highways  within  the  hamlet. 
Now,  as  there  would  be  neither  a  surveyor  nor  a  rate  for  the  hamlel 
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lilileaB  it  wi»  a  hamlet  maintaiiiiDg  its  own  highways,  that  fact  is  stated 
by  reasonable  intendment. 

6.  It  was  objected  that  the  order  did  not  set  ont  the  state  of  reTennes, 
die  length  of  roads,  and  other  matters  which  the  justices  are  to  inquire 
^oeycn  ii^to.     But  it  ^appears  to  us  that  there  is  no  reason  and  no  pre- 
^  cedent  for  requiring  them  to  do  so. 

7thly.  Besides  these  objections  to  the  form  of  the  order,  it  was  for* 
tfaer  objected  that  the  order  was  untrue  in  a  fact  essential  to  the  jurisdic- 
tion ;  namely,  in  stating  that  the  defendants  appeared  before  the  justices. 
The  affidavits  deny  that  the  defendants  ever  appeared ;  at  the  same  time 
they  show  that  there  was  jurisdiction  in  truth,  because  they  show  that  i 
legal  notice  was  duly  served,  and  that  they  purposely  absented  themselves. 
If  there  was  the  least  reason  for  supposing  that  the  order  was  intention* 
ally  false,  or  if  we  had  not  been  satisfied  that  the  justices  had  clear  juris- 
diction as  far  as  notice  is  concerned,  we  should  at  once  have  yielded  to 
this  objection.  But,  considering  that  the  defendants  applied  for  and 
obtained  the  rule  for  the  certiorari  absolute  in  the  first  instance,  upon 
objections  of  form  apparent  on  the  face  of  the  order,  and  so  have  occa- 
sioned a  heavy  expense,  whereas,  if  they  had  relied  on  an  objection  of 
fact  to  be  introduced  by  affidavit,  they  should  have  obtained  a  rule  to 
ihow  cause,  so  that  the  question  of  fact  might  have  been  decided  bj 
admission  or  answer  in  the  ordinary  way  ;  and  considering  also  that  the 
objection  is  wholly  beside  any  real  merits,  because,  looking  at  the  affids* 
vits  and  order  together,  we  see  that  there  is  in  effect  a  variance  in  the 
statement  upon  the  order  of  the  evidence  which  was  before  the  justices, 
and  that  such  variance  is  wholly  immaterial  to  the  validity  of  the  pro- 
ceeding, we  have  come  to  the  conclusion  that  we  ought  not  to  support 
this  objection. 

The  rule  for  quashing  the  order  will  therefore  be  discharged  with 
eosts. 

The  same  judgment  applies  to  Begina  v.  Longbottom. 

Rules  discharged  with  costs. 


♦830]  *DAWSON  v.  SYMONDS,  Clerk.    July  12. 

When  a  sequestrari  faoiaa  hM  iwned  in  an  action  against  an  inonmbent*  and  the  Btthop,  vndcra 
rule  of  Court,  returns  the  writ  with  the  sequestrator's  account  annexed,  stating  the  anoiina 
levied,  and  setting  against  them  deductions,  some  for  charges  of  an  ecclesiastical  natnre  sad 
lome  not,  the  Court,  on  motion  by  the  plaintiil^  will  refer  it  to  the  Master  to  examine  the  latter 
items  of  deduction. 

In  March,  1847,  a  sequestrari  facias,  directed  to  the  then  Bishop  of 
Hereford,  was  sued  out  of  this  Court  in  a  cause  wherein  Samuel  Taylor 
Bawson  was  plaintiff  and  the  Rev.  Jelinger  Symonds,  clerk,  was  defend- 
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ant  ;(a)  and  a  warrant  of  sequestration  was  thereupon  issued,  and  exe- 
cuted on  the  defendant's  Hying  of  Monkland.  The  Bishop's  successor, 
in  obedience  to  a  rule  of  Court,  made  a  return,  stating  that  the  seques- 
trator had  levied  and  paid  oyer  certain  sums  (mentioned  in  a  schedule  to 
the  return(6)),  as  appeared  by  his  accounts,  which  had  been  passed  by 
the  Chancellor  of  the  diocese.  The  plaintiff,  in  last  term,  obtained  a  rule 
calling  upon  the  Bishop  of  Hereford  to  show  cause  why  the  return  should 
not  be  taken  off  the  file  and  quashed,  or  why  the  same  should  not  be 
referred  to  one  of  the  Masters  to  investigate  the  accounts,  therein  men- 
tioned, and  ascertain  the  just  amount  of  allowances  or  deductions. 

The  sequestrator,  in  his  account  (as  appeared  by  the  sche<lu1e),  debited 
himself  with  119Z.  12«.  6d.  tithe  rent  charge,  received  under  the  seques- 
tration, and  took  credit  as  foUows : — 


***  By  paid  the  Her.  W.  B.  Eruia  for  one  Jew's  stipend  m  enrate  of 

*881]  MonklMid,  dae,"  Ae. 

"  By  paid  rates  on  tithes,  as  per  receipt  of  eoDeetioii,        ... 

By  paid  for  ezpenees  of  oalling  tithe-payers  together,  inolvding  reAreshmenti  at 

aodit»       .......... 

.  By  sequestrator's  poundage  on  reeeipt  of  11 9^  12«.  61I.  as  per  oontnet»    - 
By  bill  for  law  charges,  lixespectiTe  of  the  receipt  of  the  tithes,    .  •  • 

By  usual  fee  to  the  Chancellor  of  the  diocese  on  passing  this  account, 
By  usual  fee  to  the  Registrar  of  the  diocese  on       do.  do.  -  - 

By  allowanee  to  sequestrator  for  making  out  aoconnts  of  receipts  and  dishnrse- 
ments  and  fair  copy  of  deposit  in  registry,  and  for  his(o)  in  attending  before 
the  Chancellor  of  the  diocese  to  pass  same,        ..... 

Balance  in  sequestrator's  hands,      ..••••. 


f. 
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Examined  and  allowed,  -  -  •  -  -  .  £110  12    6 

WAnss  CoRBBTT,  Chancellor,  March  21st,  1848." 

The  plaintiff's  objection  to  the  account  was  stated  as  follows  in  the 
affidavit  on  which  the  rule  was  obtained :  '*  That  the  sequestrator  has 
sent  to  the  plaintiff  accounts  relative  to  the  execution  of  the  said  writ, 
in  which  he  makes  certain  professional  charges  as  an  attorney  and  solicitor, 
besides  his  poundage  as  sequestrator ;  and  deponent  saith  that,  in  that 
»nd  other  respects,  the  said  plaintiff  is  dissatisfied  with  such  accounts." 
In  last  term,(d) 

TT.  ff,  Cooke  showed  cause.  This  Court  may  call  upon  the  Bishop  to 
return  the  writ  of  sequestration,  verifying  the  return ;  Elchin  v.  Hopkins, 
7  Dowl.  P.  C.  146:  but,  if  the  party  e&forcing  the  process  'Ms  not  satis- 
fied with  what  '''the  sequestrators  have  done  in  the  execution  of  r^^ooo 
their  charge,  his  proper  remedy  is  by  application  to  the  spiritual  ^ 
judge ;  and  if  he  shall  think  himself  aggrieved  by  the  determination 
of  such  judge,  he  may  appeal  to  a  superior  jurisdiction :"  8  Bum's  Ecc. 
L.  596,  tit.  Seque^tratiotiy  III.  (Phillimore's  ed.).     The  present  appli- 

(a)  The  nature  of  the  cause  did  not  otherwise  appear  by  the  present  proceedings. 
{b;  The  Bishop  stated  in  his  return  that  these  proceeds  had  been  receired  in  the  time  of  hif 
predecessor,  and  that  none  had,  to  his  knowledge,  been  received  in  his  own  time, 
(c)  Sic. 
(«Q  June  16th.    Before  Lord  DimiAN,  G.  J.,  PAnssoir,  Colibi]>«k,  and  Ebli,  Js. 
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cation,  therefore,  is  not  according  to  the  practice.  It  does,  indeed, 
appear  that,  in  Jones  v.  Barrett,  Bonb.  192,  a  biU  in  equity  was  filed 
against  a  sequestrator  for  an  account ;  but  the  proceeding  terminated  in 
a  reference,  by  consent,  to  the  Bishop.  This  Court  has  ordered  a  return 
to  be  amended,  at  the  instance  of  the  defendant,  for  the  purpose  of  shoir- 
ing  the  amount  levied,  and  the  deductions  claimed  by  the  sequestrator  ; 
Hart  t;.  VoUans,  1  Dowl.  P.  C.  484 :  but  has  neyer  gone  so  far  as  to 
direct  a  taxation  of  the  items. 

Orowder  and  J,  Qray^  contri.  The  passage  cited  from  Burn  treats 
jnly  of  redress  to  the  incumbent,  as  such,  against  the  acts  of  the  sequeft- 
trator :  in  that  case,  perhaps,  or  wherever  the  sequestration  issues  in  the 
course  of  proceedings  in  the  Ecclesiastical  Court,  the  resort,  in  the  firs* 
instance  at  least,  should  be  to  that  Court.  But,  where  the  cause  do^ 
not  appear  to  be  of  an  ecclesiastical  nature,  the  Bishop  must  be  considerer 
merely  as  a  sheriff;  and,  if  it  appear  by  the  account  returned  that  the 
sequestrator  has  made  improper  deductions,  this  Court  will  not  send  the 
complaining  party  to  another  tribunal.  The  summary  authority  of  this 
Court  to  look  into  the  account  was  taken  for  granted  in  Elchin  v.  Hopkins, 
*«^<n  ^  ^^^^'  P«  C.  146.  [Eblb,  J.  The  sheriff  never  returns  an  *ac- 
^  count,  but  merely  states  net  proceeds.]  If  a  sheriff  made  it 
manifest  by  his  return  that  he  had  accounted  improperly,  the  Court  would 
refer  his  account  to  the  Master.  An  action  for  returning  falsely  would 
not  lie  in  the  present  case,  because  the  return  is  true.  In  the  case 
of  a  sheriff,  if  he  returned  that  he  had  levied  so  much,  but  made  the  net 
amount  too  small  by  illegal  deductions,  the  remedy  would  not  be  by  action, 
but  by  motion  to  the  Court  to  quash  the  return,  or  compel  him  to  pay 
over  what  was  deficient.  So,  here,  the  Bishop  being  as  the  sheriff,  and 
the  sequestrator  his  bailiff,  and  the  return  showing  improper  deductions, 
the  Master  should  be  directed  to  see  how  much  ought  to  be  paid  over, 
beyond  the  sum  returned.  [Lord  Dbnman,  C.  J.  The  Master  (Bunce) 
informs  us  that,  three  years  ago,  in  a  matter  originating  between  parties 
in  this  Court,  we  held  that  a  reference  might  be  made  to  the  Mast^, 
but  with  a  direction  to  him  not  to  decide  on  any  charges  of  an  ecclesi- 
astical nature.(a)    We  will  speak  to  the  other  Judges  on  the  subject.] 

Cur.  adv.  vulL 

Lord  Dbnman,  C.  J.,  now  said :   We  think  that  the  Master  should 
examine  the  deductions  in  this  account. 

Rule  absolute  accordingly.(6) 

(o)  On  inquiry  at  the  Muter'f  oiBce,  the  reporten  we  informed  that  it  has  heen  usual,  when 
there  were  items  of  which  the  Master  might  judge,  and  items  purely  ecclesiastical,  to  refer  sooh 
items  as  were  within  the  jurisdiction  of  this  Court 

(ft)  The  parties  attended  at  the  Master's  office,  where  aa  arra  igement  was  come  to,  and  tht 
Items  setUed  hj  eonsent 
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•IN  THE  EXCHEQUER  CHAMBER.       [*884 

(Error  from  the  Queen's  Bench). 
BROOME  V.  The  QUEEN. 

Bj  the  Mptioii  of  an  indietment,  it  appeared  that  "upon  the  oaths  of  twelve  joron,  good,"  4c., 
''then  there  sworn  and  charged  to  inqnlre/oronr  said  Lad j  the  Qneen,"  Ae.,  "it  was  pre- 
sented in  manner  and  fonn  following :  that  is  to  say."  Then  followed  the  indictment,  thus : 
**  Middlesex.    The  jnrors  of  our  Ladjr  the  Queen  upon  their  oath  present,"  Ac 

Held,  upon  error  to  the  Ezcheqaer  Chamber,  that,  by  taking  the  caption  with  the  indictment^  il 
snfflciently  appeared  that  the  presentment  was  by  Jurors /or  the  Queen. 

In  an  indictment  for  assault  and  battery,  the  only  allegation  of  the  year  in  which  the  offence  ww 
committed  was  ''in  the  tenth  year  of  our  SoTcreign  Lady  Queen  Victoria." 

Held  that,  by  stat  7  G.  4,  c.  64,  s.  20,  this  was  no  ground  of  error. 

'  ^^  Pleas  before  oar  Lady  the  Queen,  at  Westmrnster,  of  the  term  of 
Saint  Hilary,  in  the  tenth  year  of  the  reign  of  our  Sovereign  Lady  Vic- 
toria, by  the  grace,"  &c.,  '*  and  in  the  year  of  our  Lord,  1847.  Amongst 
the  pleas,"  &c. 

^'  Tenth  Victoria,  one  thousand  eight  hundred  and  forty-seven. 

^^  As  yet  of  Hilary  term.  The  Queen, 
« Amongst  the  1  Middlesex.  Some  time  ago,  that  is  to  say  on  the  24th 
M^aeimM  **^  day  of  November,  in  the  10th  year  of  the  reign  of  our 
term,  No.  J  Sovereign  Lady  Victoria,  by  the  grace  of  God,"  &c.,  "  in 
Uie  Court,"  &c.  (Queen's  Bench),  "  in  the  county  of  Middlesex,  upon  the 
oaths  of  twelve  jurors,  good  and  lawful  men  of  the  said  county  of  Middle- 
sex, then  there  sworn  and  charged  to  inquire  for  our  said  Lady  the  Queen 
for  the  body  of  the  said  county :  it  was  presented  in  manner  and  form 
following :  that  is  to  say. 

Middlesex.  The  jurors  of  our  Lady  the  Queen  upon  their  oath  pre* 
sent  that  John  Broome,  late  of,"  &c.,  ^'  on  the  17th  day  of  November,  in 
the  10th  year  of  *our  Sovereign  Lady  Queen  Victoria,  by  the  r^ooe 
grace,"  &c.,  ^'with  force  and  arms,"  &c. :  charging  an  assault 
and  battery,  with  no  further  allegation  of  time,  except  the  word  ''  then." 
The  record  went  on  in  the  usual  form,  showing  a  conviction  by  verdict, 
and  judgment  in  the  Court  of  Queen's  Bench. 

Upon  this  judgment  error  was  brought  in  the  Exchequer  Chamber ; 
and  it  was  assigned,  among  other  grounds  of  error,  that  it  did  not  appear 
by  the  indictment,  with  certainty,  at  what  time,  or  in  what  year  of  our 
Lord,  or  in  what  year  of  the  Queen's. reign,  the  alleged  assault  was  com- 
mitted ;  or  that  it  was  committed  during  the  reign  of  the  Queen  or  of 
any  other  sovereign  of  this  realm.  Also,  that  it  appeared  by  the  indict- 
ment that  the  presentment  was  made  by  the  jurors  "of"  our  Lady  the 
Queen ;  whereas  there  are  not  any  persons  recognised  by  the  law  as  the 
jurors  of  our  Lady  the  Queen ;  and  the  presentment  should  have  been 
made  by  the  jurors  for  our  Lady  the  Queen  ;  and  it  did  not  appear  by 
the  indictment  that  the  jurors  therein  mentioned  were,  at  the  time  of 
l&aking  the  presentment,  acting  for  our  said  Lady  the  Queen. 


«M  WILKINSON  V.  HAYGABTH.   [H.  T.  1M7.] 


T«" 


Joinder  in  error. 

The  writ  of  error  was  argued  in  this  vacation,  June  19th* 

Carringtony  for  the  plaintiff  in  error.  First,  the  law  knows  of  no  sach 
office  as  '^jurors  of  onr  Lady  the  Queen."  Regina  v»  Turner,  2  Moo.  & 
Bob.  214,  may  be  cited  on  the  other  side.  There  Parkb,  B.,  overruled 
the  objection,  on  motion  in  arrest  of  judgment,  saying  that  'Uhe  jurors" 
^9i^(M  *^^^^^  ^^^  jurors  mentioned  in  the  caption.  He  seems,  howsTer, 
-'  to  have  considered  the  case  open  for  a  writ  of  error.  And  the 
caption  cannot  be  incorporated :  the  jurors  mentioned  in  the  indictment 
are  not  identified  with  those  mentioned  in  the  caption.  In  2  Hale's  PI. 
0.  167,  Part  II.,  ch.  28,  it  is  said  that  it  must  appear  that  the  present- 
ment is  by  persons  '^  onerati  et  jurati  ad  inquirendum  pro  domino  rege," 
Ac.  With  this  agrees  4  Hawk.  PI.  Cr.  76  (ed.  7),  B.  ii.  c.  25,  s.  126. 
Stat.  7  G.  4,  c.  64,  s.  21,  does  not  apply  to  this  defect.  Secondly,  the 
time  is  insensibly  alleged.  The  tenth  "  year  of  our  Sovereign  Lady/' 
&c.,  is  unmeaning.  However,  stat.  7  G.  4,  c.  64,  s.  20,  cures  this,  if  it 
be  only  an  imperfect  allegation  of  time.  [Aldbrson,  B.  Or  if  there  be 
no  allegation  of  time  at  all.] 

Corner^  contr^,  was  stopped  by  the  Court.    . 

Parke,  B.  The  first  objection  is  cured  by  the  caption ;  or,  rather, 
when  the  caption  is  read  with  the  indictment,  there  is  no  objection.  The 
other  objection  is  cur^d  by  stat.  7  G.  4,  c.  64,  s.  20. 

CoLTMAN  and  Grbsswell,  Js.,  and  Alberson,  Rolfb,  and  Pun 
Bs.,  concurred.  Judgment  affirmed. 


♦887]     *WILKINSON  v.  HAYGARTH.    [Jim.  14, 1847.] 

To  A  deoUratioD  in  trespMf  for  breaking  pUuntiff's  elose  and  digjcing  np  and  carrying  avay  Cki 
tarf,  defendant  pleaded  that  the  close  was  the  close  of  W.  and  others  as  tenants  in  oomoMif 
and  jastlfied  nnder  license  firom  W.    On  motion  for  judgment  non  obstante  veredicto. 

Held  a  bad  plea,  because  W.,  the  tenant  in  common,  conld  not  himself  hare  done  the  ael^  wUct 
aiconnted  to  a  destmction,  and  therefore  he  conld  not  authorise  another  to  do  it. 

f^sfendant  also  pleaded  that  the  close  was  not  plaintiif's.  Held,  that  he  did  not  support  hji 
trarerse  by  proof  that  the  plaintiif  was  tenant  in  common  with  another  person  nnder  whw 
defendant  acted. 

Trespass.  The  declaration  charged  that  defendant,  heretofore,  to 
wit,  on  Ist  January,  1840,  and  on  divers  other  days,  &c.,  between,  4c, 
with  force  and  arms,  &c.,  broke  and  entered  a  certain  close  of  plaintiff, 
called,  &c.,  situate,  ic,  "and  then  dug  up,  tore  up,  subverted,  damaged, 
and  spoiled  the  earth  and  soil  of  the  said  close,  and  made  divers  large 
pits,  holes,  and  excavations  therein,  and  kept  and  continued  the  same  so 
there  made  for  a  long  time,  to  wit,  from  thence  hitherto,  and  also  then  cut, 
dug  up,  and  removed  divers  large  quantities,  to  wit,  1000  cart  loads  of 
turf,  1000  loads  of  peat,  and  1000  cart  loads  of  the  soil,  of  the  plaintiif 
of  the  value,"  &c.,  "  then  respectively  growing  and  bein^r  in  the  said 
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dose ;  and  then  seized,  took,  and  carried  away  the  said  turf,  peat,  and  soil, 
and  converted  and  disposed  of  the  same  to  his  own  use;  and  otho** 
wrongs,"  &c.,  against  the  peace,  &c« 
Pleas.  1.  Not  guilty.     Issue  thereon. 

2.  That  the  said  close,  soil,  peat,  and  turf  were  not,  nor  was  any  or 
either  of  them,  or  any  part  thereof,  at  the  said  times  when,  &c.,  or  at 
any  or  either  of  them,  the  soil,  &c.,  of  plaintiff,  in  manner  and  form,  &c. : 
conclusion  to  the  country.     Issue  thereon. 

3.  That  the  said  close  in  which,  &c,  now  is,  and  at  the  several  times 
when,  &c.,  was,  the  close,  soil,  and  freehold  of  Henry  Thomson,  Thomas 
Wearing,  Ann  Hodgson,  Abraham  Holme,  (George  Guy,  and  Edward 
Alderson,  and  divers  other  persons  whose  names  are  to  '''defendant  r^ooo 
unknown,  respectively,  as  tenants  in  common  thereof ;  and  that 
defendant,  at  the  said  times  when,  &c.,  by  the  leave  and  license  of  the 
said  H.  Thomson,  &c. :  justifying  the  trespasses  in  the  declaration  under 
license  from  H.  T. :  verification.  Replication :  that  defendant  of  hia 
own  wrong,  and  without  the  leave  and  license  of  H.  Thompson,  committed, 
ke. :  conclusion  to  the  country.     Issue  thereon. 

4.  A  similar  plea,  except  that  the  justification  was  under  the  license 
of  Thomas  Wearing.  Replication  and  issue,  as  in  plea  8,  mutatis 
mutandis. 

5.  That,  before  and  at  the  times  when,  &o.,  defendant  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  the  occupier  of  a  certain  messuage 
and  farm  in  the  paii'ish,  &c. ;  and  that,  for  the  full  period  of  sixty  years 
next  before  the  commencement  of  this  suit  and  also  before  the  times  when, 
ftc.,  or  any  or  either  of  them,  the  respective  occupiers,  for  the  time  being, 
of  the  said  messuage  and  farm  have  actually  cut,  dug,  and  removed,  and 
been  accustomed  to  cut,  &c.,  as  of  right  and  without  interruption, 
reasonable  quantities  of  turf  and  peat,  respectively  growing  and  being  in 
and  upon  the  close  in  which,  &c.,  and  seise;  take,  and  carry  away  the  same, 
and  convert  and  dispose  thereof  to  their  own  use  as  such  occupiers  of  the 
)aid  messuage  and  farm,  for  the  purpose  of  burning  and  consuming  the 
same  as  necessary  fuel  in  and  upon  the  said  messuage  and  farm,  for  the 
more  convenient  use  and  enjoyment  thereof,  every  year  and  at  all  times 
of  the  year,  aa  to  the  said  messuage  and  farm,  with  the  appurtenances, 
belonging  and  appertaining  :  That,  during  the  said  period  of  sixty  years 
next  before,  &c.,  to  wit,  before  and  at  the  said  times  when,  &c.,  defendant, 
being  the  occupier  of  the  said  messuage  and  farm,  at  the  times  when, 
ftc,  having  occasion  for  and  '''requiring  certain  reasonable  quanti-  r^ooo 
ties  of  turf  and  peat  for  the  purpose  of  burning  and  consuming  ^ 

the  same  as  necessary  fuel  in  and  upon  the  said  messuage  and  farm  for 
the  more  convenient  use  and  enjoyment  thereof,  at  the  times  when,  &o., 
the  same  being  seasonable  and  proper  times  in  that  behalf,  entered  int) 
the  close  in  which,  &c.,  in  order  to  cut,  dig  up,  and  remove  reasonable 
quantities  of  the  said  turf  and  peat  growing  and  being  in  and  upon  the 
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close  in  which,  &c.,  for  the  purpose  last  aforesaid ;  and  did  then  cut,  £g 
npy  and  remove  the  said  quantities  of  turf  and  peat  in  the  declaration 
mentioned,  the  same  then  being  tarf  and  peat  fit  and  proper  to  be  cat, 
dog  up,  and  removed  for  the  purpose  last  aforesaid,  and  being  reasonable 
quantities  for  that  purpose ;  and  then  seiaed,  took,  and  carried  away  the 
same,  and  converted  and  disposed  thereof  to  his  own  use  as  such  occupier 
of  the  said  farm  and  lands,  for  the  purpose  of  burning,  &c.,  the  same  as 
necessary  fuel  in  and  upon  the  said  messuage  and  farm,  for  the  more  con- 
venient use,  &c.,  thereof:  and,  because,  at  the  said  times  when,  &c. 
(justification  of  the  other  trespasses  as  necessarily  and  unavoidably  done 
in  the  exercise  of  the  right) :  verification.  Replication,  traversing  the 
sixty  years'  prescription.    Issue  thereon. 

6.  Similar  prescription  for  thirty  years ;  and  justification  under  it 
Replication,  traversing  this  prescription.     Issue  thereon. 

The  plaintiff,  as  to  the  5th  plea,  new  assigned,  also,  that  he  brought 
the  action  and  declared,  not  only  for  the  trespasses  in  the  5th  plea  men- 
tioned and  therein  attempted  to  be  justified,  but  also  for  that  defendant, 
*9i±cr[  ^^  ^^^  ^^^^  ^^^  times  in  the  declaration  in  that  behalf  ^mentioned, 
-■  with  force  and  arms,  committed  the  said  trespasses  in  the  declara- 
tion mentioned  on  other  and  different  occasions,  and  for  other  and  different 
purposes,  than  the  purpose  in  the  5th  plea  in  that  behalf  mentioned,  and 
to  a  greater  extent  and  degree  than  were  necessary  or  proper  for  the 
purpose  in  the  5th  plea  mentioned;  in  manner  and  form  as  in  the  decla- 
ration, &c. 

There  was  a  similar  new  assignment  as  to  the  sixth  plea. 

The  defendant  pleaded  thiee  pleas,  each  to  both  of  the  new  assiga* 
ments;  namely: 

1.  Not  guilty.     Issue  thereon. 

2.  A  plea  corresponding  to  the  fourth  plea  to  the  declaration,  alleging 
a  license  from  Thomas  WeariAg.  Replication,  traversing  sach  license,  aa 
before.     Issue  thereon. 

8.  A  plea  corresponding  to  the  third  plea  to  the  declaration,  alleging 
a  license  from  Henry  Thompson.  Replication,  traversing  such  license, 
as  before.     Issue  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  Yorkshire  Summer  assizeSi 
1845,  it  appeared  that  the  plaintiff  was  tenant  in  common  with  other 
parties  of  the  close  in  question.  The  defendant's  counsel  thereupon 
claimed  a  verdict  on  the  issue  upon  the  second  plea  to  the  declaration: 
but  the  learned  Judge  directed  a  verdict  on  this  issue  for  the  plaintiff, 
reserving  leave  to  move  to  enter  a  verdict  for  the  defendant.  In  support 
of  the  pleas  of  prescription,  the  defendant  proved  that  the  close  in  ques- 
tion was  part  of  a  mountain  district  within  the  manor ;  and  he  offered 
evidence  of  user  in  different  parts  of  this  district ;  but  no  exercise  of 
^jj.^-  *U8er  was  shown  on  the  particular  close.  The  plaintiff's  counsel 
-■  contended  that  this  was  not  evidence  upon  which  the  jury  could 
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find  for  the  defendant  upon  the  issues  on  the  fifth  and  sixth  pleas  to 
the  declaration.  The  learned  Judge  overruled  the  objection,  and  left  the 
eyidence  to  the  jury.  Verdict  for  the  defendant  upon  the  issues  on  the 
fourth,  fifth,  and  sixth  pleas  to  the  declaration,  and  the  second  plea  to  the 
|I6W  assignments ;  and  for  the  plaintiff  on  all  the  other  issues. 

In  Michaelmas  Term,  1845,  Martin  obtained  a  rule  to  show  cause  why 
judgment  should  not  be  entered  for  the  plaintiff,  with  Is.  damages,  not* 
withstanding  the  verdict  found  for  the  defendant  on  the  issues  raised  bj 
the  fourth,  fifth,  and  sixth  pleas  to  the  declaration,  and  the  third  (a)  plea 
to  each  of  the  new  assignments,  or  why  a  new  trial  should  not  be  had, 
on  the  ground  of  misdirection ;  and  PaaUey  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  issue  upon  the  second  plea  to  the 
declaration. 

In  Michaelmas  vacation,(i)  1846, 

Panhley  showed  cause  against  the  plaintiff's  rule.  The  supposed  mis- 
direction is,  that  the  learned  Judge  left  to  the  jury  as  evidence  of  actual 
enjoyment  on  the  locus  in  quo,  proof  of  acts  of  enjoyment  on  other  parts 
of  the  manor,  though  there  was  no  proof  of  such  enjoyment  on  the  locus 
in  quo  itself:  and  it  is  said  that  this  does  not  support  the  defendant's 
issue  on  "^the  5th  and  6th  pleas,  as  they  are  framed.  (On  this  r^cMo 
point,  no  decision  was  given.(c))  ^ 

Judgment  non  obstante  the  verdict  on  the  same  5th  and  6th  pleas  is 
claimed  for  the  plaintiff  on  the  ground  that  the  prescription  is  not  good 
except  where  the  turf  is  to  be  consumed  in  a  dwelling-house.  But  ^'  mes- 
suage and  farm,"  especially  after  verdict,  will  include  a  dwelling-house. 
(On  this  point,  no  decision  was  given.((i) ) 

Judgment  non  obstante  the  verdict  on  the  issues  on  the  4th  plea  to 
the  declaration,  and  the  2d  plea  to  the  new  assignment,  is  claimed  on 
the  ground  that  a  tenant  in  common  cannot  by  his  license  authorize  the 
carrying  away  of  turf.  The  objection  is  founded  on  a  misapprehen- 
sion as  to  the  right  of  a  tenant  in  common.  He  himself  may  exer- 
cise any  right  over  the  soil  short  of  ousting  the  other  tenants  in  com- 
mon. He  therefore  may  authorize  the  cutting,  digging,  and  carrying 
away  of  turf;  though  it  may  be  that,  if  he  did  this  for  money,  he  would 
be  accountable  to  the  other  tenants  in  common  for  the  amount.  The 
act  of  one  tenant  in  common  is  considered  in  law  as  the  act  of  all 

(a)  Apparently  a  miBtake  for  (A«  hckhuI,  owing  to  the  JostiiloationB  to  the  new  Msignment  being 
pleaded  in  an  order  different  from  that  of  the  Joatiileationf  to  the  original  declaration. 

(5)  Norember  80th. 

(e)  PathUy  cited  Stanley  v.  White,  U  Eaet,  832 ;  Jo&ei  «.  Williama,  2  M.  4  W.  826  Sea 
Tajlor  V.  Parry,  1  Kann.  A  Q.  604. 

(iD  Pcukley  eited  Clayton  v.  Corby,  6  Q.  B.  415 ;  Tennes  de  la  ley,  rerb.  Jfeate ;  Da  Caage^ 
Olofls.  Med.  A  Inf.  rerb.  Mftmuagium;  Johnson's  Diotionary  rerb.  Mtmuage;  Wesfs  Symboleop 
graphy,  part  2,  7  6;  Fenn  «.  Qrafton,  2  New  Ca.  617 1  Monks  «.  Dykes,  4  M.  A  W.  567,  560 , 
Bote  (1)  to  Stennel  v.  Hogg,  1  Wms.  Sannd.  228;  RaaUll's  Entries,  540  o,  Qno  Jure,  3 ;  Winch's 
Bntries,  Tretpatt,  1115  a;  Co.  Ent  703  a  (4th  head),  Watt,  8;  Com.  Dig.  PUatUr  (3  0  12;^ 
Attorney  General  v.  Ganntlett,  3  T.  A  J.  98,  99. 
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the  tenants  in  common ;  and  this,  becanse  the  occupation  (as  ib  said 
in  Co.  Litt.  189  a)  is  undivided.  Thos  one  may  receiye  all  the  rent: 
*8431  *^°^'  before  stat.  4  Ann.  c.  16  (s.  27),  the  other  tenants  in  com- 
"*  mon  could  not  charge  him  as  bailiff.  Before  the  statute  of  West* 
minster  2d  (1  stat.  18  Ed.  1,  c.  22),  one  tenant  in  common  had  no  writ 
of  waste  against  the  other ;  2  Inst.  403.  [Wiohtmak,  J.  If  a  single 
tenant  in  common  cannot  now  commit  waste,  how  can  he  anthorize  i 
stranger  to  do  so  ?]  He  may  license  this  trespass ;  for  he  might  have 
done  the  act  himself.  In  Goodwyn  v.  Spray,  2  Dick.  667,  Lord  Thhr- 
LOW  refused  an  injunction  to  stay  a  tenant  in  common  from  catting  down 
timber,  on  the  ground  that  a  tenant  in  common  was  not  to  be  stayed 
^  from  doing  what  he  pleased  with  his  own  property."  In  Smallman  0. 
Onions,  8  Bro.  Chan.  Ca.  621,  Lord  Loughborough  recognised  this  case 
as  an  authority.  So,  in  Hole  v.  Thomas,  7  Yes.  589,  Lord  Eldos 
refused  an  injunction  to  stay  the  tenant  from  cutting  trees,  except  as  to 
the  cutting  at  unseasonable  times;  *^for  that  is  destruction."  [Wight- 
MAN,  J.  K  a  tenant  in  common  were  to  cut  down  growing  timber  treei 
and  carry  them  away,  it  would  be  waste ;  so  if  he  remove  mete-stones, 
trespass  will  lie  by  the  other  tenant ;  Co.  Lit.  200  a.]  The  cariTing 
•way  the  trees  may  be  considered  as  a  species  of  ouster ;  the  remoral  of 
mete-stones  is  apparently  considered  by  Lord  Coke  as  a  destruction  hlco 
that  of  a  flight  of  doves ;  Co.  Lit.  200  a.(a)  One  tenant  in  common 
cannot  ordinarily  sue  another  in  trespass  quare  clausum  fregit ;  Ross's 

*8441  ^^^'  ^  ^^^^*  ^^»  ^^'  ^^^  ^action  of  trespass  should  be  jointly 
'^  brought  by  the  tenants  in  common ;  Lit.  s.  815 ;  and  if  th« 
tenant  in  common  who  licensed  here  had  survived  the  rest,  he  would 
have  had  to  sue  singly,  if  at  all.  [Wightman,  J.  That  is  where  the 
injury  is  joint ;  here  one  tenant  in  common  would  complain  of  the  other. 
Is  not  the  carrying  away  of  the  turf  as  much  an  ouster  as  the  taking 
away  brick  earth,  which  is  only  the  soil  a  little  lower  down  ?]  Takinj 
the  brick  earth  would  not  be  an  ouster  of  a  tenant  in  common ;  there 
must  be  actual  ouster ;  Smales  v.  Dale,  Hob.  120  (5th  ed.),  Fairclain 
dem.  Empson  v.  Shackleton,  £Burr.  2604:  an  instance  of  actual  ooster 
presumed  from  sole  possession  occurred  in  Doe  dem.  Fisher  v.  Prosaer,  1 
Cowp.  217.  The  entry  here  is  undoubtedly  lawful :  the  only  complaint 
is  excess.  [Wightman,  J.  Does  not  that  make  a  trespass?]  Thtt 
would  be  going  farther  than  the  Courts  have  ever  gone.  In  Twort  r. 
Twort,  16  Yes.  128,  Lord  Eldon  restrained  a  tenant  in  common  from 
committing  waste  by  cutting  timber  and  ploughing  ancient  meadows,  ex- 
pressly on  the  ground  that  he  had  made  himself  an  occupying  tenant  tc 
the  other ;  but  he  refused  to  go  beyond  this,  except  where  the  alleged 
waste  amounted  to  destruction.     Here  the  turf  is  merely  renewabk 

(a)  Refennee  b  there  made  to  Yearb.  HO.  1 H.  5,fol.  1  A.  pi.  1,  where  the  mete-ftonce  «<■  I* 
hare  been  oontidered  ms  ehftttels  taken  awaj.  See  alao  Hifgine  «.  Thomai^  S  Q.  B.  Ml  ^ 
.Ihe  aathoritiei  eoUeeted  in  Muraj  «.  Hall,  7  Geai.  B.  i41. 
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profit.  Addison  v.  Oyerend,  6  T.  R.  766,  decides  only  that  the  non-joinder 
of  8  part  owner  of  a  chattel  as  plaintiff  in  an  action  of  trespass  must  be 
taken  advantage  of  bj  plea  in  abatement :  but  the  fact  that  the  non- 
joinder may  be  insisted  upon  at  all  is  sufiScient  for  the  present  argii- 
ment.  Johnson  v.  Evans,  7  M.  &  G.  240,(a)  shows  that,  on  execution 
^again^t  one  of  the  partners,  the  sheriff  may  seise  all  the  goods  r^o^/r 
which  belong  to  the  two,  but  can  sell  only  an  undivided  moiety ;  ^ 
he  could  not,  therefore,  give  any  several  property  in  a  part  or  the  whole 
of  the  goods :  but  that  is  a  matter  distinct  from  the  right  to  growing 
profits. 

Martin  (with  whom  was  Mantity)^  contri.  The  plaintiff  is  entitled  to 
make  the  rule  absolute  on  all  the  points :  but  he  will  be  satisfied  with 
judgment  non  obstante  the  verdict  on  the  second  plea  to  the  new  assign- 
ment.   (He  was  then  stopped  by  the  Court.) 

Lord  Dbnmak,  0.  J.    In  my  opinion,  the  fourth  plea  to  the  original 
declaration  and  the  second  plea  to  the  new  assignments  are  bad.    The 
turf  is  composed  of  the  grass  and  soil  on  which  it  grows,  as  peat  is  the 
vegetable  and  the  soil  of  which  it  has  become  a  part.     The  turf  does  not 
so  grow  as  to  become  part  of  the  accruing  profits  which  are  the  subject  of 
enjoyment  by  the  tenants  in  common.     It  is  admitted  that,  if  there  haa 
been  an  ouster,  the  present  action  will  lie ;  that  taking  a  chattel  away 
constitutes  an  ouster ;  and  that  in  all  cases  the  destruction  of  the  property 
is  also  an  ouster.     In  Clayton  v.  Corby,  5  Q.  B.  415,  a  prescription,  i^ 
a  plea,  to  take  in  alieno  solo  as  much  clay  for  making  bricks  at  defend- 
ant's brick-kiln  as  he  required  was  held  bad ;  the  principle  of  that  case 
was  that  such  a  taking  destroyed  the  subject-matter.     I  consider  this, 
therefore,  an  ouster  effected  by  means  of  the  destruction  of  the  property. 
No  authority  contradicts  this  view :  we  cannot  act  upon  what  Lord  Thur- 
Low  said  in  Goodwyn  v.  "^Spray,  2  Dick.  667,  without  knowing  r^^oj^ 
the  circumstances  of  that  case  more  fully.  ^ 

Coleridge,  J.  The  plamtiff  now  confines  his  claim  to  the  new  assign- 
ment. We  must,  therefore,  see  what  the  facts  pleaded  amount  to.  It 
idust  be  admitted,  on  the  part  of  the  plaintiff,  that  the  tenant  might 
license  the  doing  of  whatever  he  might  do  himself:  and,  on  the  other 
hand,  the  defendant  must  admit  that  this  does  not  include  acts  of  destruc- 
tion. Now  taking  turf  is  not  like  taking  the  vestura  terrse,  or  other 
growing  profits.  Were  we  to  hold  that  a  tenant  in  common  could  take 
away  the  turf,  we  must  say  also  that  one  tenant  in  common  could  carry 
all  the  brick  earth  from  the  surface ;  and  it  is  impossible  to  say  where  we 
could  atop. 

WiOHTMAN,  J.  The  plaintiff  complains  that  the  defendant  has  made 
holes  in  his  close,  and  has  dug  up,  carried  away,  and  converted  turf.  The 
deft^ndant  says  he  did  this  in  exercise  of  a  right  of  common  of  turbary. 
The  plaintiff,  as  to  that,  new  assigns,  stating  that  he  brought  his  action 

(a)  Sm  OarbeU  «.  VeiQ^  rQ.  B.  40S. 
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'far  trespasses  committed  for  other  purposes  than  the  exercise  of  the  nght 
of  common.  To  this  the  only  jnstifieatioii  pleaded  and  affirmed  by  the 
verdict  is  leave  and  license  by  a  tenant  in  common.  The  case,  thereforei 
18  as  if, the  only  plea  to  the  declaration  had  been  leave  and  license  by  the 
•tenant  in  common.  Can,  then,  one  tenant  in  common  license  the  taking 
«way  the  soil  ?  It  is  as  if  the  action  had  been  brought  against  the  tenant 
in  common  himself;  for  he  conld  not  authorize  another  to  do  that  whidi 
«fti7i  ^^  I^iins^lf  could  not  do.  Now  that,  if  the  action  had  been  ^against 
-I  the  tenant  in  common,  the  plaintiff  must  have  succeeded,  appears 
fufficiently  from  Co.  Litt  200  a.  (a) 

Rule  absolute  for  judgment  on  the  new  assignments,  non  obstante 
T0redicto. 

Martin  and  Manigty  then  showed  cause  against  the  rule  for  entering 
a  verdict  for  defendant  on  the  second  iB8ue.(i)  The  rule  appears  to  have 
-been  obtained  on  authorities  which  afford  inferences  only  as  to  the  form» 
state  of  the  law.  But  now  the  traverse  of  the  close,  &c.,  being  the 
plaintiff's  merely  puts  the  plaintiff  on  proof  that  he  has  such  title  as 
enables  him  to  sue  a  wrong  doer  for  the  act  complained  of  in  the  declara- 
tion. Tenancy  in  common  must  be  pleaded  in  abatement ;  4  Bac.  Abr. 
^16  (7th  ed.),  tit.  J<rint  TenanU  and  TenanU  in  Oammon  (K\  Addison 
9.  Overend,  6  T.  R.  766,  Blozam  v.  Hubbard,  5  East,  407, 420,  note  (4) 
to  Cabell  v.  Vaughan,  1  Wms.  Saund.  291  m  (6th  ed.),  note  (1)  to  Wilbra- 
bam  V.  Snow,  2  Wms.  Saund.  47  p,  1  Chitty  on  Pleading,  75  (7th  ed.). 

Pashletfj  contri.  By  the  issue  upon  the  second  plea,  the  plaintiff  asserts^ 
and  the  defendant  denies,  that  the  close,  &c.,  are  the  plaintiff's ;  and  it 
iums  out  that  they  are  not  his  solely,  but  that  he  is  tenant  in  common 
with  others.  Certainly,  as  the  law  formerly  stood,  the  plaintiff,  upon 
this  evidence,  would  have  failed  on  the  issue  on  the  plea  of  Not  guilty ; 
Rosse's  Case,  8  Leon.  88,  94.  But  this  Court  and  the  Court  of  Exche- 
^84R1  V^^^y  ^^  some  ^recent  cases,  have  taken  different  views  of  a 
''  question  somewhat  analogous  to  the  present.  In  Pnmell  «. 
Toung,  8  M.  &  W.  288,  the  Court  of  Exchequer  considered  that  although 
in  the  case  of  a  wrong  doer  a  plea  that  the  close  is  not  the  plaintiff's  is 
'only  a  denial  of  possession,  yet  in  the  case  of  a  party  making  title  (as 
the  defendant  does  here  under  the  co-tenant),  it  is  a  denial  of  right  to 
the  possession.  Afterwards,  in  Harrison  v,  Dixon,  12  M.  &  W.  142,  the 
same  Court  held  that,  in  trespass  for  taking  goods  and  chattels,  a  plea 
denying  the  goods  and  chattels  to  be  the  plaintiff's  put  in  issue  the  pro- 
perty as  well  as  the  possession.  Parke,  B.,  there  pointed  out  that,  before 
the  New  rules,(e)  Not  guilty  put  in  issue  the  plaintiff's  title,  and  thst, 
since  the  New  rules,  the  denial  of  the  close  being  the  plaintiff's  denied 
the  title  to  the  same  extent  as  the  old  Not  guilty.  The  Court  of  Exche- 
quer therefore  would  clearly  have  held  with  the  defendant  in  the  present 

(o)  Erlb,  J.,  had  left  the  Court  at  the  beginning  of  the  argnment 

(h)  Before  Lord  DsmcAir,  C,  J.,  Colbridob  and  WiaHm Asr,  Js. 

{•)  Beg.  HU.  4  W.  4,  PUadinfft  i»  partunOar  Aeiion§,  V.  2;  5  B.  A  Ad.  is. 
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ease.  [Wiohtman,  J.  Would  that  doctrine,  or  Rosse'a  Case,  8  Leon'. 
83,  94,  apply  where  the  traverse  is  supported  by  proof  of  tenancy  ia 
common,  the  action  being  for  destruction  of  the  thing  held  in  common  f 
In  such  an  action,  the  co-tenant  might  himself  have  been  sued ;  he  could 
not  haye  said  that  the  action  could  not  be  brought  by  the  other  tenant 
in  common  solely.]  The  Court  of  Queen's  Bench,  in  Whittington  v. 
Bozall,  5  Q.  B.  139,  held  that  such  a  traverse  as  this  simply  denies  th^ 
possession,  and  does  not  enable  the  defendant  to  show  title  in  himself. 
The  question  upon  which  the  two  Courts  ^differ  has  since  been  p^^wQ 
raised  by  a  bill  of  exceptions,  and  stands  for  argument  in  the  ^ 
Court  of  Exchequer  Chamber.(a)  In  the  present  case,  however,  there  is 
not  even  a  sole  possession  in  the  plaintiff:  it  is  therefore  not  necessary, 
for  the  purpose  of  this  argument,  to  contend  that  a  case  of  possession 
may  be  met  by  proof  of  title  in  the  defendant  or  those  through  whom  he 
claims.  In  Brown  v.  Hedges,  1  Salk.  290,  it  was  held  that,  if  one  tenant 
m  common  sue  another  in  trover,  the  phuntiff  will  fail  on  Not  guil^^ 
because  the  possession  of  one  is  the  possession  of  both ;  but  that,  as 
against  a  stranger,  the  plaintiff  would  succeed  unless  there  were  a  plea 
in  abatement.  Here  the  defendant  claims  through  the  other  tenant  in 
common ;  and  the  possession  at  least  is  expressly  traversed ;  and  it  appears 
that  in  fact  there  is  a  possession  by  the  two,  not  such  a  possession  as  the 
declaration  alleges.  A  traverse  of  seisin  is  supported  by  proof  that  the 
seisin  is  not  sole;(i)  and  the  same  rule  must  apply  to  a  traverse  of 
possession.  Our.  adv.  wit. 

Lord  Dbnman,  C.  J.,  in  Hilary  term  (January  14th,  1847),  delivered 
the  judgment  of  the  Court. 

In  this  action  of  trespass  for  cutting  turf,  all  the  points  were  disposed 
of  on  the  argument,  except  the  question  on  the  plea  of  Not  possessed; 
The  evidence  showed  the  plaintiff  to  be  but  a  tenant  in  common  of  the 
locus  in  quo,  and  indeed,  further,  that  the  defendant  had  been  r^ork 
authorised  to  commit  the  trespass  by  another  of  the  tenants  in  ^ 
common.  This  latter  fact  is  immaterial  for  the  purpose  of  the  present 
question,  except  as  it  furnishes  an  example  of  the  necessity  for  holding 
here  that  the  plaintiff  was  possessed  for  the  purpose  of  bringing  trespass. 
For,  if  possession  in  such  case  imported  exclusive  possession,  one  tenant 
in  common  might  destroy  the  subject-matter  for  his  own  benefit,  and  his 
co-tenant  be  without  this  remedy.  If  the  plaintiff  had  joined  the  co-* 
tenant  in  bringing  the  action,  that  co-tenant  would  of  course  have  released 
the  defendant,  whose  act  of  trespass  was  committed  under  his  orders. 
The  plaintiff  can  recover  such  damages  only  as  are  proportionate  to  his 
interest  in  the  property :  but  the  wrong-doer  has  no  right  to  put  him  to 
the  proof  of  more  than  is  necessary  to  show  him  injured  by  the  wrong 

(a)  Jones  9.  Cbapmfto,  2  Bxeb.  SOS,  in  whieb  OMe  tlie  Court  of  Ezeheqner  Chamber,  by  n  m^ 
jority  of  fire  Judges  to  two,  decided,  on  June  18tb,  1849,  tliat  tbe  trmverse  enables  the  defend- 
sat  to  show  title  either  in  himself  or  in  any  other  person  nnder  whose  authority  he  elaimfl  to  asl 

(&)  See  note  (14)  to  JeSreson  «.  Morton,  2  Wms.  Sannd.  10. 
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done.    And,  if  the  defendant  thinks  he  can  hare  any  advantage  from  the 
jfunt  interest  of  another,  he  most  plead  it  in  abatement. 

Bole  discharged. 


♦861]      *IN  THE  EXCHEQUER  CHAMBER 

HATGARTH  v.  WILKINSON. 

WliMV  a  pUintiff  in  error,  defendant  below,  died  aller  joinder  in  error  in  the  Bxehetiaer  C^i 
ber,  that  Court  stayed  proeeedingi  till  seciirity  for  ootts  ihould  be  given  to  the  defendant  in 
error,  upon  affidavita  showing  groand  for  befieTing  that  the  pUintiff  in  error  had  died  ineal- 
Tenty  and  that  hie  attorney  waa  proeeentinf  the  writ  of  error  at  hia  own  riak,  and  lor  hie  own 
^neflt. 

Thb  defendant  below,  in  the  preceding  case,  brought  error  in  the 
jpixebequer  Chamber.  The  plaintiff  below  joined  in  error  on  24th 
Pecember,  1847. 

Martinj  in  Easter  term,  1848,  obtuned  a  mle  in  the  Exchequer 
Chamber,  calling  upon  the  plaintiff  in  error  to  show  cause  why  all  pro- 
ceedings should  not  be  stayed,  or  why  security  should  not  be  giren  for 
the  costs  of  the  defendant  in  error. 

The  rule  was  obtained  upon  affidavits(a)  which  narrated  the  proceed- 
ings below,  and  stated  that  the  Master  had,  on  2d  June,  1617,  given  his 
allocatur  for  the  costs  in  the  Queen's  Bench,  amounting  to  220L  13«. ; 
the  whole  of  which  was  unpaid.  That  the  defendant  below  had  executed 
a  bill  of  sale  to  his  attorney,  since  the  judgment  in  the  Court  of  Queen's 
Bench,  of  all  his  household  goods,  farming  stock,  crop  and  effects,  and 
that  the  same  had  since  been  sold  by  public  auction,  realizing  between 
250/.  and  800Z.  That  no  bail  in  error  had  been  put  in ;  and  no  execu- 
tion had  been  issued.  That  the  writ  of  error  was  allowed  on  20th 
*8521  ^^^^^^'  l^*^)  &  previous  writ  *of  error  having  been  nonprossed. 
"^  That  plaintiff  in  error  (defendant  below)  died  in  February,  1848, 
intestate ;  that  no  letters  of  administration  had  been  taken  out ;  and  that 
it  was  believed  he  had  died  insolvent;  and  it  was  also  believed  that 
^is  attorney  was  prosecuting  the  writ  of  error  at  his  own  risk,  and  solely 
for  his  own  benefit,  without  any  instructions  by  the  next  of  kin  or 
personal  representative. 

In  answer,  the  attorney  for  the  plaintiff  in  error  deposed  that  the  latter 
had  died  in  his  debt ;  and  that  he  did  expect  to  be  benefited  by  die  de- 
cision of  the  writ  of  error.  That  the  expense  of  meeting  the  present 
application  and  instructing  counsel  thereon  was  much  more  than  would 

{a\  PoMkley  objected  that  theie  affldariti  did  not  appear  to  hare  been  sworn  In  the  Coart  «f 
Kzoheqner  Chamber ;  and  he  contended  that  a  sing^o  Judge  eonld  not  take  sn^  afidarils  »b4 
that  oommifsioners  were  empowered,  by  >tat.  29  C.  2,  c,  5,  f.  2,  to  take  affidarita  only  in  watttia 
before  the  Conrti  of  King^s  Bench,  Common  Pleas,  and  Exchequtsr.  No  decision  appcmi  la  kavw 
iMon  pronounced  on  this  point. 
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« 

Bave  been  iDCurred  by  the  deponent  in  carrying  the  proceedings  to  judg- 
ment, counsel  having  been  fully  instructed  in  the  life  of  the  plaintiff  in 
error.  That  the  paper  books  had  been  printed  some  time  ago.  That 
the  question  in  issue  in  the  cause  was  of  great  moment  to  the  owners  of 
the  royalties  in  the  township  of  Grarsdale  (Yorkshire),  who  are  a  numer* 
ous  body,  and  had  agreed  to  subscribe  towards  the  maintenanoe  of  tk# 
suit  of  the  defendant  in  error.  That,  until  the  final  decision,  the  value 
of  the  effects  of  the  plaintiff  in  error  could  not  be  judged  of. 

In  this  vacation,(a) 

Paehley  showed  cause.  This  Court  has  no  power,  under  stat.  11  G« 
4  &  1  W.  4,  c.  70,  s.  8,  to  entertain  this  motion^  The  death  of  tht 
plaintiff  in  error,  after  the  assignment  of  errors,  does  not  abate  the  writ : 
*here  there  was  a  joinder  in  error  before  the  death.  The  defend-  r^ocA 
ant  in  error,  however,  relies  upon  the  general  power  of  the  Court. 
But  the  Court,  though  it  has  power  to  quash  a  writ  of  error  when  the 
transcript  shows  that  it  has  no  juri8diction,(&)  has  no  right  to  refuse  to 
examine  a  record  duly  brought  before  it,  on  affidavit  showing  that  the 
defendant  in  error  wUl  be  exposed  to  risk.  It  is  stated  that  no  bail  in 
error  has  been  put  in«  That,  however,  only  prevents  execution  from 
being  stayed :  the  record  is  not  the  less  to  be  reviewed.  The  circum- 
stances of  the  attorney  for  the  plaintiff  in  error  seem  to  be  relied  upon 
in  support  of  this  motion :  but  it  appears  from  Tidd  (1  Pract.  585,  6,  ed. 
9),  who  refers  to  Morgan  v.  Evans,  7  B.  Moore,  844,  that  the  Courts 
will  not  require  security  for  costs,  even  where  a  plaintiff  is  insolvent. 
[Maule,  J.  Is  that  law  now  ?(c)]  No  instance  can  be  found  of  security 
being  demanded  after  issue  joined.  [Cresswbll,  J.  The  Court  will  stop 
the  assignees  of  an  insolvent,  if  they  go  on  in  the  name  of  the  insolvent, 
until  security  be  given  for  costs :  that  is  because  the  assignees  are  taking 
advantage  of  a  state  of  things  which  gives  no  remedy  to  the  other  side. 
The  same  principle  applies  here,  because  the  remedy  against  the  person 
of  the  plaintiff  in  error  is  precluded  by  his  death.]  Here  the  object  of 
the  writ  of  error  is  to  get  rid  of  a  judgment  pronounced  against  the  de- 
fendant below.  [Alderson,  B.  Surely  the  power  must  be  incidental  to 
the  proceedings  of  every  Court :  all  that  is  asked  is  that  we  should  not 
go  on  till  you  give  security.] 

*Mart%n^  contrd,,  was  not  called  on.  r*854 

jPerOuriamj{d)  ^ 

Rule  absolute,  for  staying  all  further  proceedings  until  security 
for  costs  shall  be  given  to  the  defendant  in  error,  to  be  approved 
of  by  one  of  the  Masters  of  the  Court  of  Queen's  Bench. 

(a)  Jnoe  19th. 

(5)  King  V.  Pimmondf,  7  Q.  B.  389 ;  Thorpe  *.  Plowden,  2  Exch.  387. 

(e)  8«e  Mthoritiet  eited  in  Perkins  «.  Adoock,  U  M.  A  W.  808. 

id)  CoLTKAM,  Maulb,  Mid  Cbimwbll,  Jf.;  Pabsb,  Aldbbsoit,  Rolfb,  and  Platt,  Be 
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MEMORANDUM. 

In  this  vacation  Arnold  WaUinger  of  the  Middle  Temple,  Eaqdrei 
was  called  to  the  degree  of  Serjeant  at  law,  and  gave  rings  irith  the 
iW>tto  '^  Qvidy  quandoque  deeeat.'* 


The  Mayor  and  Aldermen  of  London  v.  The  Queen,  and  Douglis  t. 
The  Queen,  decided  this  yacation  in  the  Exchequer  Chamber  (with  the 
decbions  of  the  Court  of  Queen's  Bench  in  other  stages  of  the  Utter 
ease),  will  be  published  in  toL  ziii. 

Kote  to  PoUoek  «.  BtMM,  utU,  p.  766.  At  the  end  of  thSi  report,  a  referenee  ahoold  bsrt 
Wen  Bude  to  Bajle j  «.  Wilkinf,  7  Com.  B.  9M,  deeided  in  the  Gomaon  Plene  in  Trini^  tm, 
U4B. 
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CASES 


ABOUED  AND  DETEBMINED 


ni 


THE  QUEEN'S  BENCH, 


3fiit[iaflnia0  €tm  anb  Natation, 


Xn.  TIOTORIA. 


The  Judges  who  nsoally  aat  m  bane  in  thiB  term  and  vacation 
Lord  DsNMAN,  C.  J.  Wightbcan,  J. 

COLEBIDOB,  J.  ErLB,  J. 


The  following  rule  was  read  in  Court  this  term,  November  14th. 

REOULA  GENEBALIS. 

Il  IS  OBBBBBD  that  for  the  future,  if  a  motion  for  a  new  trial  be  post- 
poned beyond  the  first  four  days  of  term,  the  attorney  who  has  instructed 
eonnsel  to  make  the  motion  shall  ^ve  notice  of  it  to  the  attorney  of  the 
opposite  party,  otherwise  judgment  signed  on  behalf  of  the  opposite  party 
shall  be  deemed  regular. 

(Signed)  Dbkmah.  T.  Coltman. 

Tho.  Wildb.  Wm.  Wightman. 

Frbd.  Pollook.  W.  Eblb. 

J.  Pabkb.  T.  J.  Platt. 

E.  H.  Albbrsov.  E.  Yaughan  Williams. 

J.  T.  GOLBBIDOB,         B.  M.  BOLFB. 

vol.  zn.— 62 
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•«'U?1  *WATSON  V.  The  Earl  of  CHARLEMONT,  Lord  CLAUDE 
J      HAMILTON,  and  Sir  WILLIAM  YOUNG,  Bart.  Nov.  9. 

AMompait  against  C,  H.  and  Y.,  for  money  had  and  reoeiTed.  Tbe  plaintiff*8  ease  was  that  th« 
three  defendants  were  memhers  of  the  eonmiCtee  •#  maaagement  of  a  registered  railway  eom- 
paay,  to  whioh  ComfMinj  he  had  paid  the  money  in  qnestion  as  a  deposit  on  shares;  and  that, 
before  he  so  paid,  and  while  defendants  were  committee  men,  a  fidse  representation  as  to  the 
state  of  the  Company  had  been  pabliely  adrertised  in  the  aaaw  of  the  committee.  The  only 
evidenee  of  the  receipt  of  the  money  was  the  payment  to  bankers,  appointed  by  the  committca, 
wb  gave  a  receipt  on  behalf  of  live  tmstees,  of  whom  H.  was  one,  bnt  not  either  C.  or  Y. 

Held,  that  the  action  did  not  lie. 

Bemble,  that  the  defendants  might  have  been  liable  for  the  fraud,  in  another  form  of  action,  if  it 
had  appeared  that  the  fhlse  represeatatien  had  be«n  wilfsUy  made  by  a  party  authorised  to 
act  generally  in  the  transaction  for  the  defendants,  and  the  Jufy  had  fonad  the  fraad  in  &et; 
although  there  was  no  direct  evidence  that  the  fiand  had  induced  the  plaintiff  to  pay  tiie 
money. 

Assumpsit  for  money  lent,  money  paid,  money  had  and  received,  and 
on  an  accoant  stated.  Plea :  Non  assumpsit.  On  the  trial,  before  Lord 
Dbnman,  G.  J.,  at  the  London  sittings  after  Michaelmas  term,  1847,  the 
material  facts  appeared  to  be  as  follows. 

The  action  was  brought  to  recover  back  75/.,  the  amount  of  deposit 
paid  by  the  plaintiff  on  thirty  shares  in  the  Newry,  Armagh  and  Lon- 
donderry  Junction   Railway   Company,    on    the    9th   of    September, 
1845.     The  Company  was  provisionally  registered  in  June,  1845 ;  and, 
in  July  or  August  following,  they  published  prospectuses,  stating  that 
the  intended  capital  of  the  Company  was  400,000?.,  divided  into  16,000 
shares  of  25/.  each ;  deposit  11.  7«.  6d,  per  share ;  and  setting  forth  the 
names  of  the  provisional  Committee,  officers,  &c.,  the  nature  and  extent 
of  the  scheme,  and  the  form  in  which  application  might  be  made  for 
*8571  ^^^^^^'(^)    ^^  consequence  of  a  new  Standing  Order  of  *the 
House  of  Lords,  the  amount  of  deposit  per  share  was  raised  to 
21.  10s. :   and  the  directors  of  the  Company,  on  30th  August,  1845, 
published  an  advertisement  giving  notice  of  the  alteration.     This  adver- 
tisement was  headed  with  a  list  of  the  Committee  of  management,  in 
which  appeared  the  names  of  the  three  defendants ;  and  it  wafi  signed 
"Claude  Hamilton,  Chairman.     F.  W.  M'Blain,  Secretary."     M'Blain 
was  in  fact  secretary  to  the  Company.     Allotments  of  shares  were  thea 
made ;  and,  on  the  same  80th  of  August,  the  plaintiff  having  previously 
applied  for  thirty  shares,  a  letter  of  allotment  was  sent  to  bim,  signed 
"  F.  W.  M'Blain,  London  Secretary,"  and  beginning :  "  No.  W.  14,889. 
Sir, — I  beg  to  inform  you  that  the  Committee  of  management  have 
allotted  to  you  thirty  shares  in  this  Company,  on  condition  that  you  pay 
the  deposits  thereon  of  27.  10«.  per  cent.,  amounting  to  757.,  to  any  of 
the  undermentioned  bankers  on  or  before  the  9th  day  of  September  next. 
In  default  thereof  the  Committee  reserve  the  right  of  cancelling  this 

(a)  Requesting  an  aUotment  of  so  many  shares,  and  agreeing  to  accept  th«  shares  dlo%- 
lid,  pay  the  deposit,  and  sign  the  parliamentary  oontraet  and  sabsoribers'  agreement  whem 
requested. 
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tUotment."  The  letter  then  explained  that  the  addition  to  deposit  woald 
go  in  diminution  of  the  first  call ;  and  concluded :  "  A  receipt  will  be 
granted  by  the  bankers  to  whom  the  deposit  is  paid,  which  will  be 
exchanged  for  scrip  on  the  execution  of  the  subscribers'  agreement  and 
parliamentary  contract,"  ko.  A  list  of  banks  was  added ;  among  which 
was  the  Bank  of  Scotland. 

On  5th  September,  184&,  an  advertisement  was  published  in  The  Times 
newspaper,  by  direction  of  Mr.  M'Blain,  Secretary  to  the  Committee, 
headed:  <<Newry,"  &c.,  *' Railway  Company.  Capital,  400,000/.,  in 
16,000  shares  of  25Z.  each.  Deposit,"  &c.  "  Committee  of  management. 
Chairman,  the  Ear}  of  Charlemont.  ^Yice  Chairman,  Lord  Claude  p^r^;.^ 
Hamilton,"  &c.,  "Sir  William  Young,  Bart.,"  &c.  (naming other  ^ 
persons).  "  The  Committee  of  direction  beg  to  announce  that  the  letters 
of  allotment  have  all  now  been  posted.  They  cannot  but  express  their 
regret  that,  from  the  great  number  of  applications,  most  of  them  local, 
they  have  been  unable  to  comply  with  the  claims  of  many  parties  of  un- 
questionable  respectability.  By  order.  F.  W.  M*Blain,  Secretary."  The 
insertion  of  this  advertisement  was  paid  for  by  the  Company,  (a) 

On  September  9th,  1845,  the  plaintiflf  paid  his  deposit  on  the  thirty 
shares,  at  the  Bank  of  Scotland  in  Edinburgh,  and  took  the  following 
receipt.  "  No.  W.  14,889.  Received  on  account  of  Lord  Claude  Uamil« 
ton,  M.  P.,  Henry  Thomson,  Hugh  Dalsell,  Robert  M'Blain,  and  Lee 
M'Einstry,  Esq.,  trustees  of  the  Newry,"  ko.  "  Railway,  the  sum  o^  75Z. 
For  the  Bank  of  Scotland.     William  Simpson." 

The  plaintiff's  case  was  that,  during  these  transactions,  the  defendanta 
were  members  of  the  Committee  of  management.  The  sufficiency  of  the 
proof  was  disputed ;  but  the  jury  found  that  they  were  members  during 
the  time  in  question ;  and  the  argument,  so  far  as  it  is  material  to  the 
present  report,  proceeded  on  that  assumption. 

*Jii  October,  1845,  the  plaintiff  received  scrip  certificates,  recit-  r^oeo 
ing  (as  the  fact  was)  that  he  had  signed  the  parliamentary  con- 
tract and  subscribers'  agreement.  No  more  than  18,095  shares  were 
ever  really  allotted ;  and  deposits  were  paid  on  6555  only.  The  sum 
deposited,  therefore,  fell  much  below  the  amount  of  10  per  cent,  required 
by  the  Standing  Order  of  the  House  of  Lords :  and,  consequently,  the 
bill,  after  passing  through  some  stages  in  each  House  of  Parliamenti 
was  withdrawn ;  and  on  the  25th  of  April  the  Company  was  dissolved. 

In  a  '^  Report  of  the  directors  to  the  Shareholders,"  signed  by  Lord 

(a)  Another  adTertiMment,  pablitbed  on  lltb  October,  1845,  wm  giren  in  evidenoe,  beaded 
vith  a  lift  of  **  Committee  of  mmn«gement«"  in  whicb  the  three  defendanta  were  named ;  and 
containing  these  wordi.  "  The  deposit  of  10  per  cent,  as  required  by  the  recent  Standing  Order 
of  the  House  of  Lords,  has  been  duly  paid  up,  and  all  the  necessary  steps  bare  been  taken  to 
fasttfe  an  early  application  for  a  bUl  in  the  ensuing  sesaioa  of  parliament  It  is  also  with  mneh 
plearare  that  the  committee  submit  to  the  shareholders  the  foUowing  report  Arom  3ir  John  Renni^ 
the  engineer  of  the  Company/'  Ac.  But,  this  adrertisement  baring  been  issued  after  the  pay- 
»ent  of  the  deposit,  no  itresi  was  laid  upon  it  in  arguing  the  pointa  notioed  in  the  preaaol 
rvport    See  p.  867,  post 
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Charlemonty  and  pablished  after  the  withdrawing  of  the  bill,  it  was  stated 
that,  after  the  formation  of  the  Company,  ^^  every  publicity  was  given  to  the 
measure  through  the  daily  journals,  and  applications  for  shares  were  re- 
ceived from  all  quarters.  The  directors  selected  such  as  upon  inquiry  were 
deemed  eligible,  and  allotments  were  made  to  such  parties  in  the  full  and 
confident  hope  that  they  would  not  fail  to  pay  the  deposit.  In  this,  how- 
ever, the  directors  were  disappointed."  "  It  is  to  be  observed,  that  though 
only  18,095  shares  were  allotted,  as  mentioned,  in  the  first  instance,  no 
reservation  whatever  of  shares  was  made ;  but  the  directors  did  not  feel 
justified  at  the  time  in  allotting  a  greater  number,  as,  of  the  applicants, 
a  large  proportion  were  known  to  be  mere  speculators,  and  parties  upon 
whom  no  real  dependence  could  be  placed.  The  directors  felt  assured 
that,  from  the  intrinsic  merits  of  the  line,  there  would  in  a  short  time  be 
no  difficulty  in  obtaining  ample  support  from  bonft  fide  contributors,  and 
they  were  unwilling  in  consequence  to  delay  taking  all  the  necessary  stepr 
towards  obtaining  a  Bill  in  the  ensuing  session.  WhUe,  however,  the 
*8601  ^^^^^  officers  *of  the  Company  were  actively  engaged  in  their 
several  departments,  the  panic  supervened,"  &c. 
Several  objections,  including  those  afterwards  argued  before  this  Court, 
were  taken  on  behalf  of  the  defendants :  and  Wontner  v.  Shairp,  4  Com. 
B.  404,  was  cited  for  the  plaintiff.  The  Lord  Chief  Justice  (a)  told  the 
jury  that  they  would  have  to  consider ;  first,  whether  the  defendants  were 
members  of  the  Managing  committee  on  September  9th,  1845 ;  and,  if 
so,  then,  whether  they  received  the  75L  under  a  fraudulent  representation 
and  with  a  total  failure  of  consideration,  so  that  the  plaintiff  would  be 
entitled  to  recover  the  money  back.  On  this  point  his  Lordship  observed 
that  the  case  was  not  one  of  a  fraudulent  conspiracy  to  form  a  sham 
Company;  nor  did  there  appear  to  be  any  fraud  in  concocting  the  scheme, 
which  seemed  to  have  been  genuine  and  well  intended.  But  he  added 
that  these  observations  did  not  affect  the  complaint  made  by  a  depositor, 
who  said :  "  When  I  advanced  my  money  on  the  9th  of  September,  there 
was  no  such  Company  as  you  represented  that  Company  to  be  to  the 
public,  and  there  was  no  such  allotment  as  that  which  you  said  had  in 
fact  been  made."  His  Lordship  then  observed :  If  parties  will  be  con- 
nected with,  and  place  themselves  in  the  hands  of,  those  who  state  untruths, 
and  state  them  in  such  a  way  as  may  be  likely  to  draw  money  from  the 
pockets  of  the  public  reading  such  statements,  under  an  expectation  of 
benefit,  I  do  not  know  what  ingredient  of  fraud  is  wanting ;  though  per- 

*8611  ^^P^  ^^  ^^  ^^^  '^^  thought  of  and  less  considered  because  it  is  *80 
frequently  committed.  To  a  certain  extent  everybody  expects  in 
the  management  of  bargains  some  puffing  and  over-praising.  But,  if 
there  be  a  substantial  statement  of  an  important  fact,  representing  a 
Company  as  one  thing,  whereas  it  turns  out  something  entirely  different, 

(A)  Thii  •toiem«ni  of  th«  rammlBg  up  if  chiefly  Uken  fW>m  4  printed  report  of  t>e  trial  (Lob> 
don,  1848),  made  nee  of  on  the  Arcnment  in  Bane. 
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.then  it  seems  to  me  jou  will  hare  to  eonsider  whether  it  is  possible,  in  a 
Fair  use  of  the  English  language,  to  avoid  saying  that  fraud  has  in  truth 
been  practised :  and,  if  that  fraud  has  been  practised  before  the  plaintiiT 
advanced  his  money,  then  it  seems  to  me  that  the  bargain  would  be  tainted 
by  it.  He  then  pointed  out  the  evidence  tending  to  show  that  the  repre- 
sentations complained  of  were  made  under  the  Committee's  authority ; 
commented  on  the  other  facts  of  the  case ;  and  told  the  jury  that,  if  they 
believed  the  defendants  to  have  been  members  of  the  Managing  commit- 
tee when  the  untrue  representations  were  made,  the  questions  would  then 
be :  ^^  Are  you  satisfied  that  these  representations  were  fraudulent  repre- 
sentations ?  Are  you  satisfied  that  the  Company,  to  which  Mr.  Watson 
advanced  his  money,  was  in  fact  a  difierent  Company  from  that  which  it 
was  represented  to  be  by  those  who  conducted  its  affairs?"  The  jury 
expressed  their  opinion  that  the  defendants  were  all  members  of  the 
Committee ;  and  they  found  fraud.     Verdict  for  plaintiff,  damages  757. 

CliamberSj  in  Hilary  term,  1848,  moved  for  a  new  trial  on  the  following 
among  other  grounds.  If  the  case  was  to  be  rested  on  failure  of  consi- 
deration, the  parliamentary  contract  and  subscribers'  agreement  (referred 
to  in  the  letter  of  August  SOth  and  in  other  documents)  ought  to  have 
been  given  in  evidence,  to  '''show  what  the  contract  and  consider-  p^g^o 
ation  were.  The  materiality  of  this  appears  from  Garwood  v.  ^ 
Ede,  1  Exch.  264,  and  Clements  v,  Todd,  1  Exch.  268.  Again :  assuming 
that  there  was  wilful  misrepresentation,  the  plaintiff  was  bound  to  show 
that  it  came  to  his  knowledge,  and  that  it  induced  him  to  advance  his 
money,  or  to  enter  into  the  contract.  The  Lord  Chief  Justice  did  not 
direct  the  jury  explicitly  enough  on  this.  [Lord  Dbkman,  C.  J.  I  did 
not  put  that  point  to  them  at  all ;  nor  did  I  think  it  necessary  for  the  plain- 
tiff to  give  direct  proof  that  he  was  influenced  by  the  misrepresentation. 
In  a  case  about  a  year  ago,  on  the  sale  of  a  horse,  I  did  direct  a  jury  in 
the  way  now  suggested :  but  I  thought  afterwards  that  it  was  not  right 
to  inquire  so  minutely  into  the  state  of  men's  minds ;  and  that,  if  a 
fraudulent  representation  is  published,  it  must  be  presumed  that  a  party 
;irho  acts  according  to  such  a  representation  was  influenced  by  it.]  It 
onght  to  be  proved  that  the  false  statement  came  to  the  party's  know- 
ledge, that  he  did  not  know  it  to  be  false,  and  that  he  was  induced  by  it  to 
make  the  contract.  The  terms  in  which  fraud  is  alleged  in  pleading  show 
•this.  According  to  the  language  of  Lord  Tbktbrdbn  in  Flinn  v.  Tobin, 
M.  &  M.  867,  to  avoid  a  signed  contract  on  the  ground  of  deception,  it 
must  be  shown  that  ^*  fraud  was  practised  to  induce"  the  complaining 
party  to  sign ;  that  there  was  **  wilful  and  fraudulent  misrepresentation 
made,  for  the  purpose"  of  obtaining  the  contract.  [Lord  Denman,  C. 
J.  I  did,  substantially,  pat  the  questioi.  so  in  this  case.]  In  the  judg- 
ment of  this  Court  in  Polhill  v.  Walter,  8  B.  &  Ad.  114,  124,  the  opera- 
lion  of  the  false  statement  on  the  plaintiff's  mind  '"was  evidently  r^^n/^Q 

considered  material ;  for  Lord  Tbotbrdbn  said :  '<  it  was  only  in  ^ 

, '  ^.1..  S  'P 
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eonfleqnence  of  the  false  statement  of  the  defendant  that  he  actoall  j  had 
Mthority  to  accept,  that  the  bill  gained  its  credit,  and  the  plaintiff  soa- 
iained  a  loss,  "(a)  Corbett  v.  Brown,  8  Bing.  88,  is  an  instance  of  such 
misrepresentation.  Again,  if  any  action  Ues  against  the  defendants,  they 
cannot  be  sued  for  money  had  and  received.  That  action  lies  prim&  facie 
against  the  person  to  whose  hands  the  money  actually  came.  To  make 
others  liable,  it  most  be  shown  that  the  receiver  was  their  agent  for  the 
purpose  of  taking  the  money.  Bnt  in  this  case  it  does  not  appear  that 
the  Bank  of  Scotland  was  the  agent  of  the  three  defendants  for  the  pur- 
pose of  receiving  the  151,  or  that  the  plaintiff  could  have  called  upon 
the  defendants  to  return  it.  {Chamber$  took  other  points  as  to  omission 
of  proof,  and  stated  also  some  objections  to  the  reception  of  evidence,  on 
which,  as  no  dedsion  became  necessary,  a  particular  report  is  needle8s.(i)) 
Finally,  the  verdict  is  against  the  evidence,  as  it  appeared  that  the 
defendants  did  not  contemplate  any  actual  fraud ;  that  the  advertisement 
was  not  published  with  a  view  of  inducing  any  person  by  wilful  falsehood 
to  part  with  his  money ;  and  it  dkd  not  appear  that  the  plaintiff  waa 
thereby  induced  to  do  00.  [Lord  Dsnman,  C.  J.  If  there  is  anything 
*8641  ^^^^S  ^^  these  points,  it  is  misdirection.  I  put  it  to  the  *jury  that 
•^  the  untrue  representation  appeared  to  be  the  act  of  the  body ;  and 
that,  if  it  was  fraudulently  made,  the  defendants,  as  members  of  the  body, 
were  answerable  for  the  fraud.  I  think  that,  if  an  untrue  statement  is 
published,  which  is  likely  to  induce  a  party  to  enter  into  a  contract,  and 
he  does  so,  the  person  who  made  the  false  statement  is  bound,  independ- 
ently of  any  proof  that  the  other  was  actually  induced  by  it  to  contract 
On  this  point  only  I  am  anxious  that  my  brothers  should  not  disagree 
with  me.  On  the  rest  of  the  case,  the  questions  being  so  complicated,  I 
am  quite  satisfied  that  there  should  be  a  rule.  Pattbson,  J.  I  have  been 
watching  the  evidence  to  see  whether  this  misrepresentation  is  brought 
home  to  the  defendants :  if  it  be,  I  think  there  is  no  doubt  that  it  would 
avoid  the  contract.  Colbbidgb,  J.  As  at  present  advised,  I  am  of  opinioa 
that,  if  an  advertisement  is  put  out  to  induce  parties  to  enter  into  a  certaia 
oontract,  and  an  individual  does  afterwards  enter  into  such  contract,  and 
tiien  comes  into  Court  to  complain  of  misrepresentation,  it  is  no  part  of 
his  case  to  show  that  he  was  cognisant  of  the  advertisement.  Primfi  facie 
it  will  be  taken  that  he  was  influenced  by  it.  Wiohtman,  J.,  concurred.] 
Chambers  giving  up  the  motion  so  far  as  it  was  grounded  on  the  verdict 
being  against  evidence,  a  rule  nisi  was  granted  on  the  other  point8.(tf) 
Sir  F,  ThesigeTj  Butt,  and  Hoggins  now  showed  cau8e.((i)    First,  even 

(«i)  See,  alio,  the  dicto  of  BBSKiiri,  J.,  and  Aldsrson,  B.,  Ib  Wileon  9,  Fuller,  3  Q.  B.  68,  TtL 

{b)  One  point  made  was  that,  although  M'Blain  waa  the  agent  of  the  managing  eommiUM^ 
be  oonld  hare  no  implied  aathortty  fVom  them  to  make  a  fidae  repreaentation  :  and,  eren  if  W 
had  an  ezpreaa  aathority  Arom  aiime  memben  of  the  eonnrittee,  that  wonld  not  bind  others  w 
were  not  ahown  to  have  aetaally  eonearred :  and  that,  eonseqaeotlj,  the  adrertiaemeBt  of 
tember  6th  waa  not  eridence  againat  the  defendants. 

(c)  The  rule,  aa  drawn  op,  waa  for  a  new  trial :  bnt  the  Conrt  appear  ultimately  to  hara 
•idered  that  it  was  for  a  new  trial  or  for  entering  a  voiisiitt. 

(if)  Before  Lord  DurvAB,  C.  J.,  CoLBRinas,  WraaniAV  and  Bbi.%  Je. 
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fi^>posing  that  the  defendants  wer«  not  affected  with  the  fraad,  th«re 
was  a  failure  of  consideration  which  entitled  the  plaintiff  to  recover 
*back  his  money,  since  the  Company  had  represented  itself  as  r4:OAe 
having  allotted  16,000  shares,  and  having  received  more  applica- 
tions, from  parties  of  unquestionable  respectability,  than  could  be  com* 
plied  with,  whereas  only  18,095  had  been  allotted,  and  the  rest  kept  back 
because  the  applicants  were  mere  speculators;  and  deposits  had  been 
paid  on  6555  only.  Taking  the  case  simply  in  this  point  of  view, 
Wontner  v.  Shairp,  4  Com.  B.  404,  is  an  authority  for  the  plaintiff.  But 
the  ground  of  fraud  also  is  maintainable.  It  will  perhaps  be  argued 
that,  because  the  misrepresentation  was  an  act  out  of  the  regular  course 
of  business,  therefore  the  committee  are  not  liable  for  such  an  act 
merely  as  having  been  done  by  their  secretary,  and  that,  even  if  it  be 
chargeable  upon  one  committee  man,  it  does  not  follow  that  another  is 
liable.  In  truth,  the  committee,  by  the  general  authority  given  to  their 
secretary  in  conducting  the  business,  have  made  his  acts  their  own,  even 
to  this  extent :  but  it  is  not  necessary  to  insist  upon  fraud  imputable  to 
the  defendants  themselves.  A  fraud  has  been  committed;  and,  by 
means  of  it,  the  plaintiff's  money  is  in  their  hands ;  for  it  clearly  was 
so,  according  to  the  evidence,  by  the  payment  into  the  Bank  of  Scot- 
land. Receipt  of  the  money  by  that  Bank  was  a  receipt  by  the  Com- 
mittee, who  allotted  the  shares  and,  at  the  same  time,  directed  that  the 
deposit  money  should  be  paid  into  that  Bank.  The  151.  may,  therefore, 
be  sued  for  in  the  equitable  action  of  assumpsit  for  money  had  and 
received,  on  the  principle,  stated  by  Lord  Mansfield  in  Clarke  v.  Shce, 
1  Cowp.  197,  200,  that,  '^  where  money  or  notes"  "  come  malft  fide  into 
a  person's  hands,  they  are  in  the  nature  of  specific  property ;  and  if 
their  identity  can  be  traced  and  ascertained,  *the  party  has  a  r^togg 
right  to  recover."  So,  in  Hudson  t;.  Bobinson,  4  M.  &  S.  475,  ^ 
478,  Lord  Ellenborough  says:  "An  action  for  money  had  and 
received  is  maintainable  wherever  the  money  of  one  man  has,  without 
consideration,  got  into  the  pocket  of  another.  Here  the  money  of  the 
j^Liin tiffs  has  got  into  the  pocket  of  the  defendant;  and  the  question 
is  whether  this  has  been  without  any  consideration."  The  doctrine 
stated  in  these  cases  is  supported  also  by  Abbotts  v.  Barry,  2  Brod.  &  B. 
869.(a)  In  Atkinson  v.  Pocodc,  1  Szch.  796,  the  Court  of  Exchequer 
seems  to  have  thought  that,  if  fraud,  though  by  an  agent  only,  had  been 
proved,  the  action  for  money  had  and  received  would  have  lain.  On  the 
assumption  that  there  was  fraud  to  which  the  defendants  might  be 
deemed  parties,  Wontner  v.  Shairp  would  be  a  direct  authority  for  the 
plaintiff:  but  fraud  even  in  their  agent,  the  money  having  come  to  their 
hands,  will  support  this  action.  If  a  servant,  deviating  from  the 
authority  given  him,  obtains  money  illegally  and  directs  that  it  be  paid 
to  his  master,  the  master  cannot  keep  it.     Garwood  t^.  Ede,  1  Exch.  264, 

(o)  Bmu  oited  the  Jndgment  of  PAms,  J.,  from  8.  C.  5  B.  M.  1M( 
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and  Clements  v.  Todd,  1  Id.  268,  are  bapplicable,  at  all  events,  to  a 
tnae  wLere  the  question  of  fraud  is  raised :  the  same  obserration  applies 
to  Jones  t;.  Harrison,  2  Exch.  52. 

Martin  and  Bramwetty  contrfl.     First :  want  of  consideration  (a  ques- 
tion which,  in  Walstab  v.  Spottiswoode,  15  M.  k  W.  501,  as  well  as  in 
*8671  ^^^  argument  against  the  present  '*'rule,  has  been  somewhat  con- 
■^  founded  with  the  question  of  fraud)  could  not  be  established  with- 
out showing  the  contract :  and  this  could  not  be  shown  without  producing 
the  subscription  agreement,  which  regulates  the  liabilities  of  the  parties 
receiving  the  money ;  Garwood  v,  Ede,  1  Exch.  264,  Clements  v.  Todd,  1 
Exch.  268.(a)  And,  in  fact,  the  verdict  has  been  found  simply  on  the  ground 
of  fraud.     Secondly :  as  to  the  case  of  fraud,  perhaps,  there  was  no  neces- 
sity to  put  in  the  subscription  agreement.     But  no  personal  fraud  was 
imputed  to  the  defendants.   And  no  legal  fraud  is  shown.   The  plaintiff's 
application  for  shares,  and  the  answer  to  it  by  the  London  secretary,  dated 
80th  August,  1845,  must  be  taken  together.     These,  it  is  true,  will  not 
constitute  a  complete  contract,  since  they  do  not  show  an  acceptance,  by 
the  plaintiff,  of  the  terms  proposed  by  the  secretary.  (6)     Then,  on  5th 
September,  1845,  the  advertisement  is  published  which  is  said  to  be 
fraudulent  in  fact,  and  therefore  to  affect  the  defendants,  the  plaintiff's 
payment  having  been  made  on  9th  September.     The  advertisement 
i>t  October  1845((?)  could  not  be  evidence  of  this  fraud,  and,  besides,  was 
not  shown  to  be  authorized.     [Lord  Denman,  G.  J.     It  was  not  wanted 
for  that  purpose ;  and  I  laid  no  stress  on  it  in  my  summing  up.]    The  de- 
fendants were  not  shown  to  have  authorized  the  advertisement  of  5th 
♦A^ftl  ^^P^^™^^^'     ^^  partnership  is  constituted  *among  the  members 
-I  of  a  company  by  its  being  registered  under  stat.  7  &  8  Vict.  c.  110 ; 
Walstab  v.  Spottiswoode,  15  M.  k  W.  501,  514,  515.    Nor  does  a  person 
by  consenting  to  act  as  one  of  a  provisional  committee,  and  allowing  his 
name  to  be  published  in  that  character,  necessarily  make  himself  liable 
for  the  acts  of  those  who  manage  the  concern ;  Reynell  v,  Lewis  and  Wyld 
t;.  Hopkins,  15  M.  k  W.  517.    A  representation  made  by  one  promoter 
binds,  therefore,  himself  only.     But  Lord  Charlemont  and  Sir  W.  Young 
are  not  shown  to  have  in  fact  interfered  during  the  transactions  which 
are  material  in  this  cause.     [The  discussion  as  to  the  evidence  on  this 
point  is  omitted.]    Abbotts  v,  Barry,  2  Br.  k  B.  869,  and  Wontner  v. 
Shairp,  4  Com.  B.  404  (see  p.  419),  where  the  defendants  were  legally 
privy  to  the  fraud,  are,  therefore,  inapplicable.     Even  if  the  advertiser 
was  generally  agent  for  the  defendants,  that  would  not  authorize  him  to 
make  a  fraudulent  Representation  on  their  behalf.  As  was  said  by  Rolfb, 
B.,  in  Comfoot  t;.  Fowke,  6  M.  k  W.  858,  870,  where  it  *4snot  a  question 
as  to  the  power  of  an  agent  to  bind  his  principal  btf  eantractj  but  as  to  hit 


(o)  On  thii  pointy  Martin  referred  to  a  deoision  bj  Crkbbwill,  J.,  at  Nui  Privs,  in  a  cam  «f 
JfTewtoB  V.  Lord  Albert  Conyngham.    8.  C.  (not  8.  P.)>  6  Com.  B.  749. 

(6)  See  Wontner  o.  Shairp,  4  Com.  B.  404 ;  Duke  «.  Andrewi,  2  Bzek.  290. 
(c)  Antd,  p.  858,  noU  (a). 
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power  to  affect  him  by  a  representation  collateral  to  the  contract"  ^^  it  IB 
essential,  according  to  what  was  laid  down  by  GiBBfi,  C.  J.,  in  Pickering 
V.  Dowson,  4  Taunt.  779,  786,  to  bring  home  fraud  to  the  principal."  It 
cannot  be  said  that  there  has  been  an  intentional  misrepresentation  by  the 
defendants :  the  case  is  therefore  within  the  principle  of  Ormrod  v.  Huth, 

14  M.  k  W.  651,  and  Vane  v.  Gobbold,  1  Exch.  798.  But,  further,  it 
ought  to  have  been  shown  that  the  money  was  paid  on  the  faith  of  the 
particular  representation.  That  is  alleged  in  the  ordinary  plea  of 
♦fraud.  And  this  point  was  left  to  the  jury  in  Wontner  v.  Shairp,(a)  p^o/»Q 
and  in  Atkinson  v.  Pocock,  1  Exch.  796.  But,  lastly,  supposing  ^ 
that  there  was  no  consideration,  or  a  fraud  to  which  all  the  defendants 
were  privy,  and  which  induced  the  plaintiff  to  pay  the  money,  this  form 
of  action  cannot  be  maintained.  No  money  has  been  received  by  the  de- 
fendants. All  that  was  proved  was  a  payment  to  the  bankers  who 
received  on  account  of  five  trustees,  including  only  one  of  the  defendants. 

Our.  adv.  vuU. 

Lord  Dexman,  G.  J.,  on  a  subsequent  day  in  this  term  (November 
23d),  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  money  had  and  received,  brought  by  a  share- 
holder against  three  members  of  the  provisional  committee  of  The  Newry 
and  Armagh  Railway  Company,  to  recover  the  deposit  paid  by  him  on  his 
shares,  on  the  ground  that  he  was  induced  to  pay  it  by  the  false  and 
fraudulent  representations  of  the  provisional  committee. 

The  trial  took  place  before  me  under  3ome  disadvantages.  I  intended 
to  direct  the  jury  according  to  the  doctrine  in  Walstab  t;.  Spottiswoode, 

15  M.  k  W.  501,  and  especially  laid  down,  in  summing  up  in  Wontner  v. 
Shairp;  4  Com.  B.  404,  420,  by  my  brother  Erlb.  That  had  been 
recently  decided,  questioned  in  the  Court  of  Common  Pleas,  and  held 
coiTect.  But  it  «had  been  very  recently  reported ;  and  the  report  was 
handed  to  me  while  the  trial  was  proceeding,  when  I  was  unable  to  give 
that  ^undivided  attention  to  it  which  the  numerous  points  required.  1-^070 
In  order  to  have  the  merits  ascertained,  I  held  that  money  had  and 
received  would  lie,  reserving  leave  to  move  for  a  nonsuit. 

I  am  now  satisfied,  with  the  rest  of  the  Court,  that  the  rule  for  enter- 
ing a  nonsuit  must  be  made  absolute,  as  there  is  no  evidence  of  the  moner 
having  ever  come  to  the  hands,  or  ever  been  at  the  disposal  of,  the  three 
defendants.  Indeed  Lord  Charlemont  may  have  been  precisely  in  the 
same  situation  as  the  plaintiff  himself,  except  that  his  lordship  was  on  the 
provisional  committee.  In  Wontner  1^.  Shairp,  4  Com.  B.  404,  the 
defendant  was  one  of  the  managing  committee  which  issued  the  false 
statement  and  had  the  control  and  disposition  of  the  deposits. 

It  is  not  improper  to  mention  that  no  personal  fraud  was  imputed  to 
any  one  of  the  defendants :  but  it  was  suggested  that  they,  as  interested 
members  of  the  Company,  had  derived  benefit  from  the  representations 

(n)  See  Momy  «.  Mann,  3  Bzoh.  538. 
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fraudulently  made  by  persons  connected  with  them  in  that  concern.  On 
the  other  hand,  the  acts  described  as  frauds  on  the  plaintiff  were  said  not 
to  deserve  that  character,  a  question  for  the  jury,  on  which  no  great 
doubt  could  be  entertained.  And  it  was  further  urged  that,  even  if 
fraudulent,  they  could  not  form  the  ground  of  action  against  these  de- 
fendants. On  this  subject,  we  merely  wish  to  guard  ourselves  against 
being  supposed  to  acquiesce  in  the  doctrines  laid  down  by  the  learned 
counsel,  in  whose  favour  we  decide  on  grounds  totally  distinct. 

Rule  absolute  for  a  nonauit. 


*871]  *LOCK  V.  ASHTON.    Nov.  9. 

Treipasa  for  an  auanlt  and  false  imprisoninent.  Defendant  had  giren  plaintiff  into  eostody  and 
had  him  taken  to  a  police  office  on  a  charge  of  felony.  The  magistrate  heard  the  charge  and 
ftmanded  the  prisoner.  On  a  sabeeqnent  eiamination  he  was  dieohargedt  it  being  th«a  dixo- 
Tered  that  the  charge  had  been  made  ander  a  mistake.  The  declaration  charged  the  ourying 
the  plaintiff  in  custody  before  a  magistrate,  and  the  remand,  as  distinct  acts  of  trespAos ;  and 
the  jury  gave  damages  for  both. 

Held,  that  damages  could  not  be  gtren  for  the  remand,  which  was  the  judicial  act  of  the  magis- 
trate, and  therefore  not  the  subject  of  an  action  of  trespass  against  the  defendant  New  trial 
granted. 

Trespass.  The  declaration  charged  that  defendant  with  force  and 
arms  assaulted  plaintiff,  and  compelled  him  to  go  in  custody  to  a  police 
station,  and  imprisoned  him  there  for  a  long  time,  &c.,  at  the  expiration 
of  which  time  defendant  compelled  plaintiff  to  go  in  custody  to  a  police 
court,  and  there  kept  him  imprisoned  for  a  long  time,  &c.,  at  the  expira- 
tion of  which  defendant  forced  plaintiff  to  go  as  a  prisoner  from  the  police 
court  to  a  prison,  and  there  imprisoned  him  for  a  long  time,  &c.,  at  the 
expiration  of  which  defendant  again,  &c. ;  the  count  t^en  alleged  in  like 
manner  a  second  taking  of  plaintiff  as  a  prisoner  to  the  police  court, 
detention  there,  reconveyance  in  custody  to  the  prison,  and  further  im- 
prisonment there ;  and  a  third  taking  to  the  police  court  and  detentiosi 
there ;  under  a  false  pretence  that  he  had  been  guilty  of  felony.  Plea^ 
Not  guilty. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  term,  it  appeared  that  the  plaintiff,  being  servant  to  the 
defendant,  who  was  a  corn  dealer,  was  sent  by  him  with  a  cart  to  the 
premises  of  Messrs.  Rosling  k  Watson,  also  com  dealers,  for  twenty 
sacks  of  oats.  The  whole  quantity  was  not  delivered ;  and  the  plaintiff 
signed  a  receipt  note  for  eighteen.  On  his  return  to  the  defendant's,  it 
was  found  that  only  seventeen  sacks  were  in  the  cart.  Messrs.  Roaling 
k  Watson,  on  inquiry  by  the  defendant,  insisted  that  they  had  delivered 
jfO'Tcy-i  eighteen  sacks.  The  plaintiff,  being  further  questioned,  ^made 
'^'^  unsatisfactory  answers:  and  the  defendant  then  gave  him  into 
.custody,  and  had  him  conveyed  to  a  station  house,  and  from  thence  to  a 
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police  office.  The  magistrate,  after  hearing  witnesses,  remanded  the 
plaintiff  for  farther  examination.  He  was  again  brought  up  for  examina- 
tion, and  a  second  time  remanded.  Before  the  third  hearing,  Messrs. 
Rosling  &  Watson  discovered  that  the  missing  sack  had  remained  on 
their  premises  undelivered:  they  commuuicated  this  to  the  defendant; 
and  he  stated  it  to  the  magistrate  on  the  third  examination :  and  the 
plaintiff  was  thereupon  discharged.  There  was  no  evidence  to  show  that 
the  defendant  had  induced  the  magistrate  to  remand  the  plaintiff  on  the 
first  or  second  examination,  or  that  he  had  undulj  delayed  making  the 
statement  on  which  the  plaintiff  was  liberated.  It  was  urged,  on  the 
defendant's  behalf,  that  in  this  action  he  could  be  liable  only  for  the  first 
imprisonment  and  taking  before  the  magistrate,  not  for  the  remand  or 
any  subsequent  detention,  these  being  the  acts  of  the  justice.  Lord 
Dbnman,  G.  J.,  asked  if  there  was  any  authority  for  this  position ;  and, 
none  being  cited,  he  left  the  case  to  the  jury  on  the  whole  matter  of 
complaint :  and  they  found  for  the  plaintiff,  damages  102. 

Whitehunt,  in  last  Easter  term,  moved  for  a  new  trial  on  the  ground 
of  misdirection,  and  cited  Holtum  v.  Lotun,  6  Gar.  k  P.  726. 

Chamoek  now  showed  cause.(a)  In  Holtum  tr.  Lotun  the  plaintiff  had 
given  the  defendant  in  '"charge  to  a  policeman  for  felony,  and  r^^oiro 
caused  him  to  be  taken  before  a  magistrate,  who  remanded  him :  ^ 
and  Parkb,  B.,  certainly  expressed  an  opinion  that  the  defendant  was 
not  liable  for  the  imprisonment  subsequent  to  the  remand,  that  being  the 
act  of  the  magistrate :  but  he  ordered  the  damages  before  and  after  the 
remand  to  be  found  separately ;  the  jury  gave  207.  for  the  imprisonment 
before  remand ;  and  with  this  the  plaintiff  was  satisfied.  But  the  prin* 
ciple  which  should  govern  cases  like  the  present  is  that  laid  down  in  the 
judgments  of  Nares,  J.,  and  the  majority  of  the  Gourt  of  Gommon  Pleas 
in  Scott  V.  Shepherd,  8  Wils.  403,  S.  C.  2  W.  Bl.  892.  The  defendant 
is  liable  for  the  immediate  result  of  an  act  on  his  part  which  was  clearly 
wrongful.  He  should  have  made  proper  inquiry  at  first ;  and  the  event 
Aowed  that  he  had  been  guilty  of  rashness  in  setting  the  magistrate  in 
motion.  If  he  is  not  responsible  for  the  ulterior  proceedings,  an  injury 
is  inflicted  for  which  there  is  no  remedy.  The  same  argument  which 
exempts  him  from  liability  as  to  the  remand  would  exempt  him  as  to  all 
that  happened  after  the  plaintiff  was  delivered  to  a  policeman ;  for  it 
might  be  said  that  the  confining  him  and  carrying  him  before  a  magis- 
trate were  the  acts  of  those  who  then  had  him  in  custody.  Suppose  an 
application  were  made  to  arrest  under  stat.  1  &  2  Vict.  c.  110,  s.  8,  and 
a  Judge  granted  an  order  on  affidavit,  and  the  defendant  were  held  to 
bail,  but  it  afterwards  proved  that  the  arrest  was  in  reality  groundless, 
and  the  capias  and  bail  bond  were  thereupon  set  aside  and  the  party 
discharged :  would  the  party  procuring  the  arrest  be  exempt  from  an 

(a)  Before  Irird  J^wkkav,  C.  J.,  OoMtuMB,  WiaBTMAH,  and  Biiii.  ^t. 
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^8741  ^'^^^^  ^^  trespass)  '''because  the  order  was  an  act  of  the  Judge? 
•^  [Coleridge,  J.  Is  there  any  authority  for  saying  that  the  action 
would  lie,  if  the  affidavit  was  not  falsely  made  ?  Lord  DBKMAlTy  C.  J. 
The  imprisonments  under  remand  in  this  case  are  not  laid  as  special 
damage,  but  as  distinct  acts  of  the  defendant.  Coleridge,  J.  You 
have  to  show  that  each  remand  and  each  imprisonment  is  the  defendant's 
act.]  The  subsequent  acts  may  so  bear  upon  the  first  that  the  Court 
will  not  think  they  ought  to  be  divided ;  Edgell  v.  Francis^  1  Man.  k 
6r.  222. 

Whitehurst,  contrd..  It  is  true  that  the  defendant  may  be  liable  for 
aQ  that  happened  till  the  parties  appeared  before  the  magistrate.  After 
'  that,  the  justice  acted  in  the  discharge  of  his  official  duty;  and  the  acts 
'  done  were  his.  He  was  bound  to  detain  the  plaintiff,  even  if  the  defend* 
ant  had  pressed  for  his  release.  A  mistake  was  discovered ;  but  before 
•that  time  the  case  was  out  of  the  defendant's  control.  The  argument 
for  the  plaintiff  would  make  a  prosecutor  in  such  a  case  answerable  for  the 
detention  even  to  the  time  of  trial.  The  remands,  then,  not  being  his 
acts,  could  not  be  the  subject  of  an  action  of  trespass :  case  might  have 
lain :  but  then  malice  and  want  of  probable  cause  must  have  been  alleged 
and  shown.  This  appears  by  the  well  known  series  of  cases  in  which  persons 
having  wrongfally,  as  was  alleged,  put  a  court  in  motion,  have  been  sued  in 
case  or  trespass,  and  trespass  has  been  held  not  to  lie.  In  Waterer  r.  Free- 
man, Hob.  205,  266  (5th  ed.),(a)  Hobart,  C.  J.,  says :  ^'  If  a  man  bring  an 
*R7M  ^^^^^  ^P^^  ^  ^^'^®  surmise  in  a  ^proper  Court,  he  cannot  bring  an 
•^  action  against  him  and  charge  him  with  it  as  a  fault  directly,  and 
ex  diametro,  as  if  the  suit  itself  were  a  wrongful  act,  for  executio  juris  non 

•  habet  injuriam :"  but,  '^  If  a  man  sue  me  in  a  proper  court,  yet  if  his  suit 

•  be  utterly  without  ground  of  truth,  and  that  certainly  known  to  himself, 
^  I  may  have  an  action  of  the  case  against  him  for  the  undue  vexation  and 

damage,"  ^Hhough  the  suit  itself  be  legal,  and  I  cannot  complain  of  it,  as 
^  it  is  a  suit,  as  in  the  case  before."  The  distinction  is  illustrated  by 
'  Rafael  v.  Verelst,  2  W.  Bl.  983,  1055,  and  is  discussed  by  this  Court  in 
.  Elsee  V.  Smith,  2  Chitt.  Rep.  804,  S.  C.  1  Dowl.  k  R.  97.  [Colerii>oe,  J. 
'  Suppose  the  defendant  takes  the  plaintiff  to  a  police  office  on  a  day  when 
>  he  knows  that,  as  a  matter  of  course,  there  will  be  a  remand.]  That 
*'  Would  be  evidence  of  malice  in  an  action  for  malicious  prosecution. 

(]Erlb,  J.  If  the  arresting  were  a  trespass,  and  the  remand  were  ground 
t  only  for  an  action  on  the  case,  the  same  course  of  prosecution  would  be 
:  trespass  on  Saturday  and  case  on  Monday.]  It  would.  [Coleridge,  J. 
'.  Is  not  the  remand  a  matter  by  which  to  measure  the  damages  ?]   It  was 

io  treated,  but  mistakenly. (i)     The  defendant  was  not  liable,  as  to  the 

(a)  See  Dc  Medina  v.  GroTe,  10  Q.  B.  172,  in  Bzoh.  Ch.,  Affirming  the  jadgment  of  Q.  BL  ia  D« 
:  Jladlna  «.  Qrove,  10  Q.  B.  152 ;  Moore  r.  Qnardner,  16  M.  &>  W.  695. 

(ft;  It  WM  noticed  in  the  argnment  that  one  rf -nand  was  made  when  the  defendant  wae  »et 
pffMont;  aqd  WhiiAurwt  contended  that  thia  alone  would  vitiate  the  reidiet,  damagee  hatrii^ 
toen  given  for  every  remand. 
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remand,  in  trespass,  or  in  any  form,  if  he  arrested  bonfi  fide  in  the  firist 
instance.  [Erle,  J.  A  taming  point  here  may  be,  whether  or  not  the- 
remand  was  at  the  defendant's  instance.  Lord  Denman,  C.  J.  Much 
may  depend  on  that.]  In  Aitken  v.  Bed  well,  Moo.  k  M.  68,  an  action 
of  trespass,  where  the  captain  of  an  English  ship  '''in  a  Russian  p^nr^/* 
port  caused  one  of  his  crew  to  be  imprisoned  and  flogged  by  Russian  ^ 
officers  on  shore,  the  question  put  to  the  jury  by  Lord  Tektbrden  was : 
'^  Whether  the  punishment  inflicted  on  shore  was  done  by  the  constituted 
authorities,  on  the  mere  complaint  of  the  defendant,  or  whether  the  defend- 
ant was  the  actor  and  immediate  promoter  of  it  ?"  If  a  man  merely  sues 
out  a  ca.  sa.  against  another,  on  which  an  arrest  is  made,  he  is  not  liable 
in  trespass,  though  he  maybe  so  liable  if  he  takes  a  part  in  executing  the 
writ,  on  the  principle  laid  down  by  Ashhurst,  J.,  in  Morgan  v.  Hughes, 
2  T.  R.  225, 281,  that,  ^^  where  the  immediate  act  of  imprisonment  proceeds 
from  the  defendant,  the  action  must  be  trespass,  and  trespass  only ;  but 
where  the  act  of  imprisonment  by  one  person  is  in  consequence  of  informa- 
tion from  another,  there  an  action  upon  the  case  is  the  proper  remedy.*' 
Barber  v.  Rollinson,  1  Cro.  k  M.  880,  S.  C.  8  Tyr.  266,  and  Cooper  n. 
Harding,  7  Q.  B.  928,  are  to  a  like  effect :  and  Holtum  v.  Lotun,  6  Car. 
k  P.  726,  closely  resembles  the  present  case.  [Lord  Denman,  C.  J. 
That  case  does  not  amount  to  a  decision.  But,  if  the  remand  here  is 
considered  as  the  independent  judicial  act  of  the  magistrate,  it  will  be 
difficult  to  say  that  the  defendant  is  liable  in  this  form  of  action.  We 
will  look  at  the  declaration  and  the  Judge's  notes.]        Our.  adv.  tmlt. 

On  the  last  day  of  term  (November  25th), 

Lord  Denman,  C.  J.,  said :  The  verdict  in  this  case  cannot  be  sustained, 
the  action  being  trespass,  and  the  '*'jury  having  given  damages,  p^^^,.,. 
not  only  for  the  trespass  in  arresting,  but  for  the  remand,  which  ^ 
was  the  act  of  the  magistrate.  Rule  absolute. 


CONRAD  BURY  v.  FRANCES  CATHERINE  BLOGG,  Adminis- 
tratrix  of  GEORGE  FREDERICK  BLOGG.    Nov.  10. 

Where  a  Jndge  hag  amcndfid  at  Niti  Prius,  it  is  no  reason  for  disallowanoe  of  sneh  amendment 
by  the  Court  in  Bano,  that  the  pleading,  as  amended,  is  specialljr  demurrable,  on  a  ground  not 
pointed  out  at  Nisi  Prius. 

Semble,  per  Wiohtxah  and  Bblv,  Ji.,  that,  if  a  declaration  states  a  promise  to  fulfil  a  contract 
within  twelve  months  of  a  dajr  named,  whioh  twelre  monthi  must  hare  expired  before  the  day 
mentioned  on  the  record  as  that  of  suing  out  the  writ,  it  need  not  be  averred  expressly  that  the 
twelve  months  hare  elspsed ;  for  the  Court  will  notice  the  day  on  Whioh  the  action  was  com- 
menccd,  and  compute  the  time  from  that  stated  in  the  body  of  the  declaration. 

Assumpsit.  The  declaration,  before  the  amendments  hereinafter 
icentioned,  stood  as  follows,  with  the  omission  of  the  words  included  in 
brackets. 
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That,  before  the  making  of  the  promise,  &c.,  to  wil,  on  Ist  Janiwrj, 
1841,  certain  persons,  to  wit,  Stephen  Croldner,  —  Fastier,  and  —  Valot, 
whose  Christian  names  are  unknown,  &c.,  were  formerly  owners  of  and 
interested  in  a  certain  patent,  to  wit,  &c. :  that  afterwards,  and  before 
the  making  of  the  ssid  promise,  &o.,  to  wit,  on  the  same  day,  &c.,  Valot 
sold,  and  the  plaintiff  purchased,  all  the  shares  and  interest  of  Valot  in 
the  said  patent ;  and  plaintiff  then  became  absolutely  entitled  thereto. 
That  afterwards,  to  wit,  on  the  day,  kc^  last  aforesaid  it  was  agreed,  by 
and  between  the  plaintiff  and  Goldner,  that  plaintiff  should  sell,  and  Crold- 
ner purchase,  all  the  share  and  interest  of  plaintiff  in  the  said  patent, 
^^  at  and  for  a  certain  sum,  to  wit,  at  and  for  the  price  or  sum  of  23,000 
francs  [payable,  as  to  one-half  thereof,  in  twelve  months  from  the  25th 
day  of  March,  1841,  and  the  other  half  thereof  in  eighteen  months  from 

♦8781  **^®  ^^  ^'^^  ^*^  ^^  March,  1841] :"  and  "  thereupon"  S.  Gold- 
^  ncr  '^  then,  to  wit,  on  the  same  day  and  year  last  aforesaid,  be- 
came and  was  indebted  to  the  said  plaintiff  in  the  said  sum  of  23,000 
francs,  to  wit,  the  sum  of  920L  in  English  money,  as  the  price  or  pur- 
chase money  of  the  share  of  the  plaintiff  in  the  said  patent ;"  and  here- 
tofore, to  wit,  on  18th  June,  1841,  ^'  in  consideration  of  the  premises,*' 
and  that  plaintiff  would  forthwith  cause  to  be  delivered  up  into  the  hands 
of  G.  F.  Blogg,  for  the  said  Groldner,  certain  documents,  to  wit,  &c.,  in 
the  possession  of  him,  plaintiff,  G.  F.  Blogg  promised  plaintiff  to  gua- 
ranty to  him  the  payment  of  the  said  sum  of  23,000  francs,  being  of  great 
value,  to  wit,  &;c.  (9202.),  <<  so  due  and  owing  from  the  said  Goldner  to 
the  plaintiff  as  aforesaid  [in  manner  following,  that  is  to  say,  one4ialf 
thereof  in  twelve  months  from  the  said  25th  day  of  March,  1841,  and  the 
other  half  thereof  in  eighteen  months  from  the  said  25th  day  of  March, 
1841]."  Averment,  that  plaintiff,  confiding,  &c.,  did  forthwith,  after- 
wards, to  wit,  15th  July,  1841,  and  before  the  commencement  of  this 
suit,  deliver  up  to  G.  F.  Blogg,  for  and  on  behalf  of  Goldner,  all  the  said 
documents,  to  wit,  &c.  That,  although  Goldner  has  not  paid  plaintiff  the 
said  23,000  francs,  or  any  part  thereof,  of  which  G.  F.  Blogg  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  a  reasonable 
time  for  such  payment  by  Goldner  had  elapsed  afterwards  and  before 
such  notice,  as  G.  F.  Blogg  then  well  knew,  and  he  was  then  requested, 
to  wit,  by  plaintiff,  '^  to  pay  to  him  the  said  sum  of  23,000  francs  [in  the 
manner  aud  at  the  times  agreed  upon  by  and  between  the  plaintiff  and 
the  said  S.  Goldner  as  aforesaid],  and  although,  since  the  making  of 
such  request,  a  reasonable  time  for  the  payment  of  the  same  by  the  said 
»ft7Qi  ^*  *Blogg  had  elapsed  before  the  death  cf  the  said  G.  F. 
-'  Blogg,"  and  although  BIpgg,  in  his  lifetime,  in  part  perform- 
ance of  his  promise,  paid  plaintiff  ^^  a  certain  part  of  the  said  sum  of 
23.000  francs,  to  wit,  the  sum  of  11,500  francs  [payable  within  tw^ve 
months  of  the  said  25th  day  of  March,  as  agreed  between  the  plaintiff 
and  the  said  S.  Goldner] :  Yet  no  part  of  the  residue  thereof  [jpayaUo 
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nithin  eighteen  months  of  the  said  25th  day  of  March,  1841,  as  afore* 
said]  hath  ever  been  paid  :'*  but  the  same,  amounting  (to  wit)  in  English 
money  to  a  large,  &c.,  to  wit,  460/.,  is  still  due  and  unpaid. 

There  were  also  counts  on  an  account  stated  with  the  intestate,  an4 
promise  by  him,  and  on  an  account  stated  with  the  defendant  and  promise 
by  her. 

Pleas :  To  the  first  count,  that  the  intestate  did  not  promise  in  mannerj^ 
&c. :  to  the  others,  respectively,  that  the  intestate  and  defendant  did  no( 
promise  in  manner,  &c.  Issues  thereon.  Other  issues  of  fact,  not  now 
material. 

The  cause  was  tried  before  Lord  Dbnman,  C.  J.,  at  the  London  sittings 
after  Hilary  term,  1848.  At  the  close  of  the  plaintiffs  case,  the  defend-  . 
ant's  counsel  demanded  a  nonsuit,  on  the  ground,  among  others,  that  th^  , 
evidence  given  to  prove  the  guarantee  consisted  of  two  letters  (in  French) : 
one  from  the  plaintiff  to  the  intestate,  dated  27th  March,  1841,  stating  • 
that  Goldner  had  offered  to  pay  plaintiff  the  ^'  sum  of  23,000  francs^ 
one  half  in  one  year  from  the  25th  March  instant,  and  the  other  half  ix^ 
eighteen  months  from  the  same  date.  I  accept  these  periods  of  payment^ 
on  condition  that  you  will  give  your  guarantee  for  the  sum  and  periods 
of  payment  above  mentioned;"  the  other,  the  answer  of  the  intestate, 
dated  13th  June,  ^1850,  in  which  he  said,  ''  I  do  not  hesitate  to  p^,^^^ 
guaranty  upon  the  payments  of  23,000  francs  mentioned  in  your  ^  ^ 
letter."  It  was  objected  that  on  this  evidence  a  variance  appeared :  upon 
which  the  plaintiff's  counsel  proposed  to  amend  by  inserting  the  words  ii^ 
brackets.  The  defendant's  counsel  objected  that  the  amendment  entirely 
altered  the  position  of  the  parties  upon  the  record  ;  and,  further,  that  the 
declaration  so  amended  was  demurrable.  The  Lord  Chief  Justice 
allowed  the  amendment,  reserving  leave  to  move  for  a  nonsuit.  Verdict 
for  plaintiff. 

In  Easter  term,  1848,  Butt  obtained  a  rule  nisi  for  a  nonsuit,  on  th<| , 
ground(a)  that  the  amended  declaration  did  not  show  that  the  time  foF  . 
payment  by  Goldner  had  expired  without  his  paying,  and,  further,  that  . 
it  now  W21S  alleged  that  Goldner  became  indebted  on  a  day  subsequent  to. 
that  on  which  the  promise  by  the  intestate,  made  ''  in  consideration  of  thct 
premises,"  to  pay  the  sum  ^'  so  due  and  owing,"  was  laid,  unless  th6t  • 
^^then"  referred  to  the  date  of  Goldner'a  agreement,  on  which  construc- 
tion the  allegation  was  disproved,  since  Goldner  was  not  indebted  at  all 
till  after  the  expiration  of  one  of  the  times  of  payment. 

Shee^  Serjt.,  and  BoviU  now  showed  cause.(6)     The  declaration  show^  . 
that  a  reasonable  time  had  expired ;  and  the  day  from  which  the  time  ' 
was  to  be  reckoned  appears.     That  was  a  sufficient  allegation,  at  all 
events  unless  specially  demurred  to.   The  suggestions,  also,  as  *to   p,„oQ^ 

the  time  of  the  debt  arising,  and  the  intestate's  promise,  are  not  ^ 

« 

»  Other  point!  (■««  pp.  882,  8,  poit)  were  made  in  lapport  of  the  rule,  which  wu  also  fof 
•nterinjs  a  verdict  for  defendant  on  the  third  plea,  for  arreiting  the  judgmont,  or  for  a  new  triaL 
ih)  Before  Lord  Dexvak,  C.  J.,  CoLSBiDas,  Wiohtmait,  and  Eblb,  Js. 
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aTMlable  except  on  gpecial  demurrer.  These  objectioDs  were  not  pointed 
out  at  Nisi  prios.  Now,  although  an  amendment  which  makes  a  decla- 
ration bad  in  substance  oaght  perhaps  not  to  be  allowed,  that  cannot 
apply  where  the  objection  is  one  only  of  form,  and  the  formal  objection 
is  not  taken  at  the  time  of  the  application  to  amend.  To  hold  so  would 
be,  in  effect,  to  repeal  stat.  3  &  4  W.  4,  c.  42,  s.  23,  which  directs  that 
the  Judge  maj  amend  on  such  terms  as  to  payment  of  costs,  or  postpon- 
ing the  trial,  as  he  may  think  reasonable.  The  defendant  here  seeks  to 
get  the  benefit  of  a  formal  objection  with  the  costs  of  the  whole  trial. 

Butt  and  J,  Hendersany  contrft.  In  Oakley  v.  Pritchard(a)  the  Court 
of  Exchequer  held  that  an  amendment  which  makes  a  declaration  speciaDy 
demurrable  is  to  be  disallowed  in  banc.  And  in  Evans  v.  Powis,  1  Exch. 
601,  it  was  conceded  at  the  bar,  and  expressly  laid  down  by  Parke,  B., 
delivering  the  judgment  of  the  Court,  that  an  amendment  of  a  plea,  if  it 
''made  the  plea  demurrable,"  ought  not  to  be  permitted.  [Colekidge, 
J.  Allusion  is  made  there  to  judgment  non  obstante  veredicto.  Do  not 
the  observations  apply  to  general  demurrer  ?]  The  reason,  as  stated  in 
the  outset,  applies  to  special  as  well  as  to  general  demurrers.  The  decla- 
♦ftftoi  '**^^^  ^®^®  ^  *specially  demurrable  on  the  grounds  stated  in 
-^  moving  for  the  rule.  It  should  have  been  expressly  stated  that 
the  twelve  and  eighteen  months  had  expired  before  action  brought 
[Erle,  J.  The  Court  takes  judicial  notice  that  1846,  when  the  writ 
here  was  sued  out,  is  more  than  eighteen  months  from  March,  1841. 
WiGHTMAN,  J.  The  date  of  the  writ  fixes  the  time,  and  is  inserted  for 
that  purpose.]  Still  it  should  be  averred  that  the  limited  time  has  expired. 
The  forms  given  in  Reg.  Gen.  Trin.  1  W.  4,  2  B.  &  Ad.  783,(6)  require  it 
to  be  stated  that  the  period  for  payment  "  has  now  elapsed."  [Wight- 
MAN,  J.  Have  you  any  other  authority  ?]  No  express  authority  appears. 
[Erle,  J.  The  dates  of  the  several  steps  in  the  cause,  as  they  appear 
on  the  record,  are  always  supposed  to  be  before  the  Court.]  The  time 
of  issuing  the  writ  does  not  appear  on  the  declaration  till  the  issue  is  made 
up.  Other  objections  are,  that  the  notice  to  the  principal  of  non-payment 
is  not  alleged  to  have  been  given  after  the  expiration  of  twelve  or  eighteen 
months.  The  averment  that  a  reasonable  time  had  elapsed  was  sufficient 
before  the  amendment,  but  is  not  so  now.  Also,  the  amount  of  foreign 
money  is  mentioned  in  this  and  a  subsequent  part  of  the  declaration 
without  any  statement  of  the  corresponding  amount  in  money  of  Great 
Britain.  And  (which  perhaps  would  be  ground  for  general  demurrer) 
the  declaration  states  an  agreement  for  purchase,  and  that  Goldner 
** thereupon"  became  indebted  to  the  plaintiff;  but,  legally,  a  debt  does 

(a)  In  the  Ezchoqner,  Hilary  racation,  1848.  Not  reported.  Butt  stated,  from  a  note  hj  M, 
Smith,  that  the  action  was  asrampeit  for  not  delivering  potatoen ;  and  that  Wildb,  C.  J^  on  the 
trial,  permitted  an  amendment  in  the  fetti«g  forth  of  the  oontraot ;  bat  the  amendment  left  the 
deolaration  epeoialiy  demurrable,  on  which  ground  a  rale  wae  made  abeolute  for  entering  a 
wmfiiit 

(l)  See  Abbott «.  Aaleic»  1  M.  ik  W.  209 ;  8.  C.  Tjr.  &  Or.  US,  Owen  v.  Waters,  S  H.  i 
W.  M. 
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not  result  from  a  mere  contract  to  buj.  The  decision  here  will  be 
important  to  future  Nisi  prius  practice.  It  may  be  hard  that  a  party 
should  take  the  chance  of  a  ^verdict  and  at  the  same  time  reserve  r*ooQ 
to  himself  the  advantage  of  a  special  demurrer :  but  it  would  also  ^ 
be  hard  that  one  whose  objection  is  met  by  an  amendment  should  be 
obliged  on  the  instant  to  say  whether  he  can  demur  specially  or  not. 

Bovill  mentioned,  as  to  the  notice  which  the  Court  would  take  of  the 
date  of  suing  out  the  writ,  Shepherd  v.  Shepherd,  1  Com.  B.  849.(a) 

Butt,  There  it  was  considered  material  that  the  dates  were  not  laid 
under  a  videlicet.     The  same  argument  cannot  be  used  here. 

Our,  adv,  vuU, 

Lord  Denmak,  C.  J.,  on  a  subsequent  day  of  this  term  (November 
25th),  delivered  the  judgment  of  the  Court. 

It  was  contended  for  the  defendant  in  this  case  that  the  evidence  did 
not  support  the  allegation  in  the  declaration  as  to  the  nature  of  the  debt 
between  the  plaintiff  and  Ooldncr.  (After  stating  that  the  Court  was  of 
a  contrary  opinion,  his  Lordship  proceeded.) 

It  was  also  contended  that  an  amendment  allowed  at  Nisi  Prius  was 
improper,  and  ought  not  to  have  been  allowed,  because  the  effect  of  it,  in 
the  terms  in  which  it  was  made,  was  to  make  the  declaration  specially 
demurrable  in  form,  in  a  point  quite  immaterial  to  the  merits,  and  which 
would  have  been  cured  by  pleading  over.  We  are,  however,  of  opinion 
that  such  an  objection  cannot  prevail  unless  it  be  made  at  the  time  and 
the  effect  of  the  verbal  omission  pointed  out,  as  there  '*'can  be  no  ri^ooA 
doubt  that  it  would  have  been  immediately  set  right.  There  is 
no  hardship  or  injustice  in  this,  but  the  contrary ;  for,  if  the  defendant 
could  avail  himself  of  the  objection  now,  he  would  convert  a  mere  formal 
mistake,  amendable  immediately,  into  an  incurable  defect. 

There  will  therefore  be  no  rule  upon  either  ground. 

Rule  discharged. 

(a)  8m  p.  8M,  5. 


The  QUEBN  v.  BOOTH.    Nw.  18. 

Under  fiat.  5  A  6  Viet  c.  109,  it  ii  not  neoeisftry  thai  a  penon,  named  as  snbstitnte  for  and  b/ 
a  person  selected  as  constable  from  the  restry  list  of  persons  qualified  and  liable,  or  recom- 
mended, to  senre,  should  himself  be  on  the  restry  list 

J.  W.  HuDDLESTON,  in  last  Trinity  term,  obtained  a  rule  calling  on 
Joseph  Booth  '4o  show  cause  why  an  information  in  the  nature  of  a  quo 
warranto  should  not  be  exhibited  against  him,  to  show  by  what  authority 
be  claims  to  hold  the  office  of  constable  of  the  township  of  Sowerby'* 
(West  Riding  of  Yorkshire) ;  '^  upon  the  ground  that  his  appointment  watf 
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invalid,  inasmuch  as  it  was  made  of  a  party  whose  name  was  not  containe4 
in  the  list  of  constables  as  required  by  the  statute  5  &  6  Vict.  c.  lOd.*' 

The  following  facts  appeared  by  the  affidavits  in  support  of  and  against 
the  rule.  In  pursuance  of  a  precept  from  the  justices,  a  vestry  meeting 
of  the  township  of  Sowerby  (in  the  parish  of  Halifax,  in  the  West  Riding) 
was  held  on  17th  February,  1848,  for  the  purpose  of  making  out  a  lis^ 
Qf  one  hundred  men  qualified  and  liable  to  serve  as  constables  for  the 
township.  The  Ust  was  made  out,  and  was  allowed  at  a  special  petty 
session  for  the  appointment  of  parochial  constables  on  28th  March  fol- 
i^oQtry  lowing:  and  the  justices  *then  selected  from  the  list  thirteen 
persons.  Joseph  Booth,  against  whom  the  present  application 
was  made,  attended  the  session,  and  objected  to  the  appointment  of  some 
of  these  thirteen ;  and  the  justices  decided  against  the  appointment  of 
the  parties  objected  to  by  him.  It  is  usual  for  the  justices,  at  such  ses- 
sion, to  appoint,  from  among  the  constables  chosen,  a  precept-server. 
This  is  an  office  of  trust  and  elbolument,  the  magnitude  of  which,  how- 
ever, was  a  subject  of  dispute  on  the  affidavits.  Booth,  on  this  occasion, 
recommended  the  justices  to  appoint  a  person  named  Clarke,  a  gentle- 
man of  fortune,  who  was  on  the  list,  constable  and  precept-server,  and 
stated  that  he.  Booth,  had  arranged  with  Clarke  to  become  his  substitute. 
The  justices  thereupon  appointed  Cbrke,  who  was  not  then  present: 
and,  on  a  subsequent  day  (to  which  the  session  had  been  adjourned), 
Clarke  attended  with  Booth,  and  proposed  that  Booth  should  be  appoint- 
ed  as  his  substitute  :  and  the  justices  accepted  Booth,  and  swore  him  in. 
Booth's  name  was  not  on  the  vestry  list.  He  was  an  inhabitant  of  the 
township,  rated  to  the  poor  upon  an  assessment  of  29/.,  and  had  served 
aia  substitute  in  1844,  1845,  and  1846,  withoi^t  his  name  being  on  the 
vestry  list.  The  affidavits  in  support  of  the  rule  stated  that  many  of  the 
inhabitants  considered  Booth  to  be  an  unfit  person.  Clarke  deposed 
that  he  considered  Booth  a  fit  person. 

Knowles  now  showed  cause.  The  question  is,(a)  whether,  under  stat. 
5  &  6  Vict.  c.  109,  it  is  necessary  that  a  substitute  for  a  party  appointed 
♦RRA1  ^^^^  ^^^  vestry  *list  to  serve  as  constable  must  himself  be  on  the 
■^  list.  It  would  be  very  inconvenient  if  it  were  so :  for  in  small 
parishes  there  may  not  be  such  a  number  of  persons  qualified  as  will 
enable  parties  to  find  qualified  substitutes.  But  nothing  appears  in  the 
statute  from  which  such  a  necessity  can  be  implied.  Sect.  3  directs  that 
the  vestry  (meeting  at  the  summons  of  the  overseers  upon  a  precept  to 
them  issued  under  sect.  2)  shall  make  out  a  list  in  writing,  to  the  number 
named  in  the  precept,  ^'  of  men  residing  within  their  pariah  who  shall  be 
qualified  and  liable  to  serve  as  constables ;"  sect.  5  describes  the  qxkBr 
lification,  by  age  and  amount  of  rating;  sect.  11  enacts  that  the  justices 
shall  select  from  such  list  (after  it  has  been  allowed  at  special  sessions 
under  sect.  10)  ''  the  names  of  such  number  of  persons  as  they  shall  deem 

(a)  An  oljjeetioo  to  the  form  of  the  role  wm  inggested,  but  not  pressed. 
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necessary"  ^'  to  act  as  constables."  Sect.  12  profides  for  summoning 
and  administering  the  oath  to  the  persons  so  chosen ;  and  adds :  **  pro* 
▼ided  always,  that  if  any  qualified  person,  chosen  as  aforesaid,  shall  be. 
unwilling  to  serve  the  office  of  constable  in  person,  and  shall  find  a  sub* 
stitute,  to  be  approved  by  the  justices,  and  willing  to  serve  for  him,  the 
person  so  chosen  and  willing(a)  to  serve  shall  attend  with  his  proposed 
substitute  at  the  time  and  place  appointed  for  swearing  in  constables  y 
and  the  justices,  if  they  shall  approve  of  such  proposed  substitute,  shall 
cause  the  oath  to  be  administered  to  him,  instead  of  the  person  so  chosen 
and  unwilling  to  serve ;  but  the  service  of  any  person  as  substitute  for 
another  person  shall  not  be  reckoned  as  his  own  service,  so  as  to  exempt 
him  from  being  sooner  chosen  to  serve  in  his  own  person  than  otherwise 
he  would  have  been  liable  to."  Here  the  word  '^  qualified"  is  connected 
with  the  "  person"  *originally  chosen,  but  not  with  "  substitute ;"  |-^J^J^- 
the  qualification  for  a  substitute  is  clearly  no  other  than  the  ap-  ^ 
proval  of  the  justices.  [Colbridgb,  J.  The  clause  in  the  proviso,  di- 
recting that  service  as  substitute  shall  not  exempt  the  party  so  serving 
from  being  chosen  to  serve  in  his  own  person,  seems  to  assume  that  the 
substitute  will  be  qualified.]     Only  that  he  may  be  so. 

Huddlestan^  contrd.  By  the  laws  of  Alfred,  the  freemen  chose  a  con- 
stable in  each  decennary ;  2  Bac.  Abr.  166  (ed.  7),  Oan$table^  (A).  The 
principle  of  the  common  and  statute  law  was,  as  stated  by  Abbott,  G.  J., 
in  Rex  v.  Adlard,  4  B.  &  0.  772,  779,  that  ^<  the  constable  is  supposed 
to  be  known  to  all  the  inhabitants  within  the  district."  Stat.  5  &  6  Vict. 
c.  109,  should  be  so  interpreted  as  to  carry  out  this  principle :  but,  if  the 
defendant  here  can  exercise  the  office,  the  choice  of  the  inhabitants  will 
be  superseded  by  a  private  arrangement  between  two  individuals.  [Erle, 
J.  At  common  law  a  constable  might  serve  by  deputy ;  and,  by  so  serv- 
ing, he  gained  a  settlement  under  stats.  3  &  4  W.  &  M.  c.  11,  s.  6,  and 
9  &  10  W.  8,x.  liy{b)  though  his  deputy  did  not.((?)  Was  the  approbation 
of  the  decennary  necessary  for  a  substitute  ?]  It  would  so  appear,  from 
the  language  of  Lord  Kenyon,  in  Underbill  v.  Witts,  3  Esp.  N.  P.  G.  56, 
who  said  "  that  when  a  substitute  was  approved  by  the  inhabitants,  and 
sworn  in  at  the  leet,  the  liability  of  the  principal  was  at  an  end." 
[WiQHTMAX,  J.  Stat.  5  &  6  Vict.  c.  109,  s.  12,  seems  to  put  the  approval 
of  the  justices  in  place  *of  the  approval  of  the  inhabitants.]  The  r^Q^o 
inconvenience,  suggested  on  the  other  side  as  likely  to  arise  from  ^ 
there  not  being  a  sufficient  number  of  qualified  persons  in  the  parish,  is 
obviated  by  the  proviso  in  sect.  3,  "  that  it  shall  be  lawful  for  the  vestry 
to  annex  to  the  said  return  the  names  of  any  number  of  men  willing  to 
serve  the  office  of  constable,  and  whom  the  vestry  will  recommend  to  be 
appointed,  although  not  having  the  qualification  hereinafter  mentioned." 
[CoLBRiDOE,  J.     That  is  the  voluntary  act  of  the  vestry.    By  sect.  10, 

(•)  Sic. 

(6)  8«e  now  lUt  4  &.  ft  W.  4>  ol  76»  ■.  64. 

(«)  See  R«x  v.  Hope  MjumU,  C«ld.  262;  Rox  «.  WinterbovrD,  Bur.  8  C.  520;  8  C.  1 W.  BL  452. 
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the  overseers  are  to  attend  the  special  sessions  wbere  the  list  is  allowed, 
and  where  the  substitute  must  be  proposed.]     That  will  not  insure  the 
bringing  before  the  justices  objections  entertained  bj  the  parishioners. 
Sect.  16  provides  for  the  cases  of  the  death  or  disqualification  of  a  con- 
stable during  his  year  of  office,  and  of  a  person  chosen  neglecting  "to 
attend  and  be  sworn,  or  to  find  a  qualified  substitute  to  be  sworn  in  his 
stead;"  ^^and  in  case  the  constable  making  the  vacancy  was  serving  as 
substitute  for  some  other  person,  the  justices  shall  summon  the  person 
originally  chosen  to  attend  and  be  sworn,  or  to  find  another  substitute 
duly  qualified  to  serve  for  the  remainder  of  the  year ;  or  if  the  person 
originally  chosen  shall  be  then  disqualified,  or  shall  have  refused  or 
neglected  as  aforesaid  to  attend  and  be  sworn,  or  to  find  a  substitute,  or 
if  the  constable  making  the  vacancy  was  serving  after  having  been  chosen, 
and  not  as  a  substitute,  the  justices  at  such  session  shall  choose  another 
qualified  person,  out  of  the  allowed  list  then  in  force,  to  serve  the  office 
of  constable  during  the  remainder  of  the  year,  and  shall  proceed  in  all 
respects  as  in  the  original  appointment  of  constables  for  that  year." 
♦5^ftQl       "'L^^*^  Dbnman,  C.  J.     This  case  appears  to  me  quite  free  from 
-'  doubt.     Sect.  3  directs  that  the  list  of  qualified  persons  shall  be 
made  out  by  the  vestry,  who  may  also  annex  the  names  of  persons  willing 
to  serve  though  not  qualified.     Here  a  person  returned  in  the  list  of 
qualified  men  arranges  with  another  person  that  he  shall  be  sworn  and 
serve.     If  such  a  substitute  receives  a  consideration  for  his  services,  it  is 
not  unreasonable :  if  anything  corrupt  appeared,  we  might  interfere :  bat 
here  nothing  of  that  kind  is  imputed. 

GoLERiBQE,  J.  I  am  entirely  of  the  same  opinion.  We  ought  not  to 
decide  on  the  construction  of  a  statute  merely  with  a  view  to  convenience: 
but,  even  if  we  could  do  so  here,  I  do  not  see  that  anything  which  has  been 
suggested  would  lead  us  away  from  the  words  of  the  statute.  Indeed  I 
think  that,  if  we  were  to  adopt  the  view  which  has  been  suggested  in  sup- 
port of  the  rule,  we  should  get  to  an  absurdity.  There  is  nothing  to  show 
that  a  substitute  must  be  qualified  by  being  on  the  list.  Sect.  3  shows 
that  an  unqualified  person,  who  is  willing  to  serve  and  is  recommended 
by  the  vestry,  may  be  received  to  serve  as  a  principal :  therefore,  under 
certain  circumstances,  an  unqualified  person  may  serve  as  a  principal ;  and 
it  would  be  very  odd  if  the  statute  allowed  an  unqualified  person  to  serve 
as  a  principal  but  not  as  a  substitute :  yet  that  might  follow,  according  to 
the  view  which  has  been  suggested.  The  magistrates  direct  a  precept  by 
which  the  vestry  are  required  to  return  a  certain  number  of  qualified 
persons.  When  the  vestry  have  done  that,  they  have  done  all  that  is  re- 
quired of  them.  Now  the  statute  allows  an  unqualified  person  to  serve 
sftfionn  ^  principal :  but  "^the  list  consists  of  qualified  persons.  What  takes 
-I  place  before  the  magistrates  7  A  person  who  is  chosen  from  the 
list  by  them  says  that  he  is  unwilling  or  unable  to  serve :  but  the  magis- 
trates say  he  shall  serve :  then  he  wants  a  deputy ;  and  it  could  not  be 
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meant  that  hia  deputy  should  be  taken  only  from  the  list :  the  magistrates 
may  accept  any  substitute  whom  the  person  chosen  proposes  and  of  whom 
they  approve. 

WiGHTMAN,  J.  The  only  objection  is,  that  the  name  of  the  substitute 
does  not  appear  on  the  list  which  is  returned  by  the  vestry  under  the  sec- 
tion requiring  them  to  return  a  proper  number  of  qualified  persons.  It 
appears  that  Booth  might  have  beea  placed  on  the  list,  though  he  is  not. 
I  do  not  find  it  said  that  the  substitute  must  be  on  the  list.  Whether  he 
must  be  qualified  I  need  not  inquire ;  because  in  fact  Booth  is  qualified. 
The  approval  of  the  magistrates  seems  to  be  considered  a  suflicient  secu- 
rity for  the  public.  , 

Erle,  J.  I  think  this  rule  should  be  discharged.  The  question  is, 
whether  the  party  serving  as  a  substitute  must  be  qualified  by  being  on 
the  vestry  list.  It  does  not  follow,  from  a  constable  being  originally 
appointed  either  by  the  vestry  or  the  county,  that  they  are  to  control  the 
appointment  of  a  substitute.  It  is  quite  familiar  law  that  persons  appointed 
constables  used  to  serve  by  deputy :  but  I  cannot  find  that  the  body,  which* 
ever  it  was,  that  appointed  the  principal  constable  exerted  any  control  as 
to  the  deputy.  Lord  Kenton  indeed,  in  Underbill  v,  Witts,  5  Esp.  N. 
P.  G.  56,  seems  to  speak  as  if  such  an  approval  might  take  place ;  and 
^possibly  the  same  inference  might  be  suggested  by  the  language  p^^Q^ 
of  the  judgment  in  Rex  v.  Adlard,  4  B.  &  C.  779  :  but  I  have  L  ^ 
looked  through  many  cases,  and  I  cannot  find  that  this  was  ever  necessary. 
[n  Rex  V.  Clarke,  1  T.  R.  679,  it  was  held  that  a  younger  brother  of  the 
Trinity  House  was  not  exempted  from  serving  the  office  of  headborough ; 
and  there  Grose,  J.,  observed  that  the  charters  referred  to  for  the 
exemption  extended  only  to  personal  services,  and  that  then  the  question 
was,  whether  the  defendant  had  been  chosen  to  an  office  which  he  was 
personally  to  serve :  and  as  to  this  he  said :  ^^  We  all  know  the  office  of 
constable  may  be  served  by  deputy ;  and  therefore  he  is  not  exempted 
under  these  charters."  So,  in  Rex  v,  Hope  Mansell,  Gald.  252,  it  was 
held  that  a  constable,  though  a  certificated  person,  acquired  a  settlement 
by  executing  the  office  by  deputy.  It  does  not  appear  that  in  either  case 
any  control  by  the  inhabitants  was  thought  necessary. 

Rule  discharged. 


The  QUEEN  v.  EDWARD  HARBORD  LUSHINGTON  PRESTON. 

Nov.  15. 

The  mayor  or  other  bead  officer  of  a  borough,  under  etat  5  A  6  W.  4,  o.  76,  baa  the  power,  ex- 
clnaively  of  the  boroagh  juetioei,  to  appoint  overseen  for  pariahes  within  anch  boroagh. 

A  CERTIORARI  was  granted,  in  Trinity  term,  1847,  at  the  instance  of 
Mr.  Preston,  a  rate-payer  of  the  parish  of  Great  Yarmouth,  in  the 
boroagh  of  Great  Tarmonth,  to  bring  into  this  Court  an  order  by  the 

2u2 
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*8921  ^^7^^  ^^^  ^"®  ^^  ^^^  joBticeB  of  the  borough,  ^appointing  four 
^  persons  (with  the  churchwardens)  overseers  for  the  said  parisL 
A  rale  nisi  was  afterwards  obtained  for  quashing  the  order. 

The  aflSdavits  used  in  applying  for  the  certiorari  stated  that  Oreat 
Yarmouth  (a  borough  within  sched.  (A)  sect.  1  of  stat.  5  ft  6  W.  4,  c.  76) 
had  twenty-seven  justices  of  the  peace,  and  a  mayor  and  deputy  mayor, 
who  were  also  justices  virtute  officii :  That  the  overseers  of  the  parish  of 
Oreat  Yarmouth  had  always  been  elected  under  the  provisions  of  stats. 
43  Eliz.  c.  2,  and  54  6.  3,  c.  91 :  That,  on  7th  April,  1847,  a  meeting  of 
the  justices  of  the  borough  was  held,  pursuant  to  notice,  for  the  purpose 
of  appointing  overseers,  the  mayor  and  thirteen  justices  attending :  That 
the  mayor  presided  at  the  meeting,  and  stated  that  he  intended  to 
appoint  ^'  the  overseers  according  to  the  custom  adopted  by  his  predeces- 
sors;" and  he  nominated  the  persons  whose  appointment  was  now  in 
question :  That  the  majority  of  justices  present  disputed  the  right  of 
the  mayor  solely  to  nominate,  and  insisted  that  the  appointment  ought 
to  be  by  the  majority  of  justices  attending :  and  thereupon  Mr.  Preston, 
one  of  the  objecting  justices,  proposed  another  list  of  four  overseers, 
properly  qualified,  which  proposal  was  seconded ;  but  the  mayor  refused 
such  nomination  ;  and,  in  opposition  to  the  remonstrances  of  a  msjoritj 
of  the  justices  present,  he  and  another  justice  (Mr.  Palmer),  at  the  same 
meeting,  signed  and  sealed  an  appointment  of  the  first-mentioned  per- 
sons to  be  overseers.     The  appointment  began :  ^'  At  a  special  session 
held  for  the  parish,  town,  and  borough  of  Great  Yarmouth  in  the  county 
of  Norfolk,  we,  William  Norton  Burroughs,  Esq.,  Mayor,  and  William 
♦8931  Hurry  Palmer,  Esq.,  two  of  her  Majesty's  *justices  of  the  peace 
acting  in  and  for  the  said  borough,  inhabiting  within  the  said 
borough,  by  virtue  and  in  pursuance  of  an  act,"  &c.  (referring  to  stats. 
43  Eliz.  c.  2,  and  54  Qt,  3,  c.  91),  *'do  nominate  and  appoint,"  &c.,  ''to 
be  overseers  of  the  same  parish  within  our  jurisdiction  for  the  present 
year,"  &;c. :  That,  at  the  same  meeting,  the  nomination  of  the  second 
list  of  overseers  was  again  submitted  and  seconded :  that  eight  of  tho 
justices  present  voted  for  it,  and  four  took  no  part  in  either  nomination; 
and  that  an  appointment  of  the  parties  last  nominated  was  signed  and 
sealed  by  the  eight :  That  the  borough  is  not  co-extensive  with  the  parish 
of  Great  Yarmouth,  but  includes  that  and  another  parish,  with  a  hamlet 
annexed  to  the  latter.     And  that,  to  the  best  of  the  information,  &c.,  of 
the  deponents,  there  is  no  charter,  document,  or  prescription  which 
authorizes  the  appointment  of  overseers  by  the  mayor,  alone  or  with 
another  justice,  in  opposition  to  the  majority  of  justices  assembled  for 
the  purpose  of  appointing ;  but  that  a  special  meeting  of  the  justices  has 
always  been  called  for  that  purpose,  and  the  appointment  made  at  such 
meeung,  though  it  has  generally  been  signed  and  sealed  by  the  mayor, 
when  presiding,  and  by  another  of  the  justices  assembled;   and  the 
mayor  baa  «h)o  generally,  when  preaiding,  afgaed  and  sealed  all  eonvi^ 
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tions  and  other  acts  in  conjnnction  with  one  of  the  other  justices :  And 
that  the  appointment  of  overseers  has  never  been  made  by  the  mayor,  oV 
the  mayor  with  another  justice,  in  opposition  to  the  nomination  of  k 
majority  of  the  borough  justices  assembled  to  appoint  overseers. 

In  answer  to  these  affidavits,  the  mayor  deposed  that  his  noipiuation 
of  overseers  at  the  meeting  in  question  *was  assented  to  by  Mr.  r^r.^. 
Palmer  and  other  justices :  and  that,  after  he  and  Mr.  Palmer  ^ 
bad  signed  and  sealed  the  appointment,  another  justice,  Mr.  Preston,  who 
had  previously  moved  for  a  different  nomination,  required  that  that  motion 
should  be  put,  which  the  mayor  declined  to  do,  declared  the  business 
At  an  end,  and  left  the  chair ;  whereupon  the  motion  for  another  nomina- 
tion was  put,  without  his  consent :  That  all  the  former  appointments  of 
overseers  for  the  parish  have  been  inspected,  and  it  appears  that,  before 
Btat.  5  &  6  W.  4,  c.  76,  the  mayor,  or  the  deputy  mayor  acting  in  his 
absence,  under  the  borough  charters,  has,  with  one,  two,  or  three  justices 
of  the  borough,  invariably  signed  and  executed  the  appointments ;  and 
none  has  been  found  made  otherwise,  and  without  the  signature  of  the 
mayor  or  deputy  mayor,  before  the  passing  of  the  act.  And  he  stated 
his  belief  that,  before  that  time,  the  justices  never  interfered  with  or 
opposed  the  nomination  or  appointment  of  overseers  by  the  mayor  or,  in 
his  absence,  the  deputy  mayor.  The  clerk  to  the  justices  also  made  an 
affidavit  confirming  the  above  representation,  as  testified  by  documents ; 
and  stated  that  the  former  appointments,  now  extant,  were  signed  at  the 
foot  by  two,  three,  or  four  persons,  who,  in  the  body  of  the  appointment, 
were  described  as  ''  Justices  of  the  peace  for  the  said  borough,  whereof 
one  is  of  the  quorum ;"  and  that  the  first  signature  was  always  that  of  a 
person  describing  himself  as  ^^  Mayor,"  or  appearing,  on  reference  to 
other  documents,  to  have  been  mayor,  or  deputy  mayor. 

Sir  J.  Jervis,  Attorney-General,  Arehbold  and  Palmer  now  showed 
cause  against  the  rule  to  quash.  There  is  "^no  material  dispute  p^oq^ 
on  facts.  The  question  is  whether,  by  law,  the  appointment  of  ^ 
rverseers  is  in  the  mayor :  and  that  turns  on  stat.  43  Eliz.  c.  2,  s.  1, 
rhich  enacts  that,  in  every  parish,  overseers  shall  be  nominated  **  under 
fte  hand  and  seal  of  two  or  more  justices  of  the  peace  in  the  same 
county ;"  and  sect.  8,  which  enacts :  *^  That  the  mayors,  baililTs,  or  other 
head  officers  of  every  town  and  place  corporate  and  city  within  this  realm, 
being  justice  or  justices  of  peace,  shall  have  the  same  authority  by  virtue 
of  this  act,  within  the  limits  and  precincts  of  their  jurisdictions,  as  well 
out  of  sessions,  as  at  their  sessions,  if  they  hold  any,  as  is  herein  limited, 
prescribed  and  appointed  to  justices  of  the  peace  of  the  county,  or  any 
two  or  more  of  them,  or  to  the  justices  of  peace  in  their  quarter  sessions, 
to  do  and  execute  for  all  the  use^  and  purposes  in  this  act  prescribed, 
and  no  other  justice  or  justices  of  peace  to  enter  or  meddle  there.'*  Sect. 
10  enacts  that,  if,  in  any  year,  no  nomination  be  made,  *' every  justice 
of  peace  of  the  county,  dwelling  within  the  division  where  such  defairit 
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of  nomination  shall  happen,  and  every  mayor,  alderman,  and  head  officer 
of  city,  town,  or  place  corporate  where  such  default  shall  happen,  shall 
lose  and  forfeit  for  every  such  default  5Z.,  to  be  employed  towards  the 
relief  of  the  poor,"  &c.,  "  and  to  be  levied,  as  aforesaid*'  (s.  4),  ^^  of  their 
goods,  by  warrant  from  the  general  sessions  of  the  peace  of  the  said 
county,  or  of  the  same  city,  town,  or  place  corporate,  if  they  keep  ses- 
sions." Sect.  11  authorizes  the  levying  of  penalties  by  warrant  from  two 
justices  of  a  county,  or  the  '^  mayor,  alderman,  or  head  officer"  of  a  city, 
town,  or  place  corporate.  Rex  t^.  Butler,  1  W.  Bl.  649,  if  law,  is  a  direct 
«fiQ^i  ^authority  for  the  present  rule :  but  the  judgment  of  Lord  Man&- 

^  FIELD  begins  by  taking  an  erroneous  ground,  which,  however, 
according  to  his  own  view,  made  it  unnecessary  to  take  any  other :  and, 
in  the  sequel,  he  proceeds  on  expediency,  not  on  the  plain  construction 
of  the  statute.  And  that  case  has  not  been  acted  upon.  Stat.  5  &  6  W. 
4,  c.  76,  does  not  alter  the  jurisdiction,  sect.  6  enabling  the  mayor  of  a 
borough  '*  to  do  and  suffer  all  acts  which  the  chief  officer  of  such  borough 
may  now  lawfully  do  and  suffer."  Before  the  passing  of  this  statute  it 
was  not  unusual  to  vest  in  the  mayor  of  a  city  or  borough  the  authority 
which  two  or  more  justices  of  a  county  might  exercise  in  petty  sessions. 
Stat.  5  &  6  W.  4,  c.  63,  s.  33,  is  an  instance.  [Coleridoe,  J.  If  the 
appointment  of  overseers  had  been  an  act  to  be  done  at  borough  sessions, 
before  stat.  5  &  6  W.  4,  c.  76,  would  the  charter  justices  now  be  excluded 
from  acting  ?]  It  is  not  contemplated  by  stat.  43  Eliz.  c.  2,  that  the  ap- 
pointment of  overseers  should  take  place  at  quarter  sessions.  Sect.  8  of 
that  act  is  express :  the  appointment  must  be  made  by  the  mayor.  Here 
the  eight  justices  claim  to  appoint  in  opposition  to  the  mayor.  If  it  had 
been  intended  that  a  majority  of  justices  should  have  such  a  power,  the 
enactment  would  have  been,  simply,  that  the  justices  of  a  borough  should 
have  the  same  power  in  that  respect  as  justices  of  a  county. 

Prentisy  contrtl.  That  is  in  effect  done  by  sect.  8.  In  3  Burn's  Just. 
987  (29th  ed.),  tit.  Justices  of  the  Peace^  II.,  justices  of  the  peace  are 
described  as  of  three  sorts,  and  ^'  Secondly,  by  charter  or  grant,  made 
^MTl  ^^  ^^^  Queen  under  the  great  seal ;  as  the  mayors  and  chief  '''offi- 

-»  cers  in  divers  corporate  towns  and  boroughs."(a)  Therefore,  "  the 
mayors,  bailiffs,  or  other  head  officers"  mentioned  in  the  statute  of  Elisa- 
beth, sect.  8,  may  well  be  taken  to  include  the  borough  justices.  [Golx- 
BIDGE,  J.  According  to  your  construction,  other  officers  than  the  mayor, 
not  being  justices,  m.^ght  appoint.]  There  are  other  clauses  of  the  same 
statute  which  show  that  the  appointment  is  considered  the  act  of  the 
justices  generally.  Sect.  6  gives  an  appeal  to  quarter  sessions  against 
the  appointment.  [Coleridge,  J.  So  it  does  against  acts  of  the  churdh 
wardens.]  Rex  t^.  Butlur,  1  W.  Bl.  649,  is  a  direct  authority,  not  over- 
ruled.     In  Rex  v,  Flisher,  Cald.  135,  two  justices  appointed  overseers  of 

(a)  Prenti$  mentioned  Dalt  Jost  p.  8,  o.  3,  ed.  1742,  as  being  here  referred  to  by  Bom.    IW 
^  woidf  in  Dalton  are  "  m  mayors,  a«d  the  ohief  oflicars  In  dlTen  corporate  towns.'* 
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the  parish  of  Taunton  St.  Mary  in  the  borough  of  Taunton.  [ WiGHTMAy, 
J.  The  Attorney  General  there  said,  "  that  by  stat.  48  Eliz.  the  justices 
of  corporate  towns  are  authorized  and  required  to  appoint  overseers  within 
their  jurisdictions :"  that  is  all  that  the  case  shows  in  your  favour.] 
The  same  appears,  incidentally,  from  Bex  v.  Folly,  1  Bott.  62,  pi.  86, 
6th  ed.  In  Bex  v,  Edwards,  1  W.  Bl.  637,  two  justices  of  St.  Ives 
(Cornwall)  were  ordered  by  mandamus  to  sign  a  poor  rate.  Stat.  17  G. 
2,  c.  38  (for  remedying  defects  in  stat.  43  Eliz.  c.  2),  enacts,  by  s.  8, 
that,  if  an  overseer  die  during  his  year,  '^it  shall  be  lawful  for  two  justices 
of  the  peace  to  appoint  another  overseer  in  his  stead  :"  and  boroughs  are 
not  excluded  from  this  enactment.  [Golebidge,  J.,  referred  to  sect  5. 
WiOHTMAN,  J.  *What  effect  do  you  give  to  s.  10  of  stat.  48  Eliz.  r^^r^^r. 
c.  2  ?]     That  only  follows  out  the  enactment  of  sect.  8.  ^ 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  By  stat.  5  k 
6  W.  4,  c.  76,  s.  6,  the  mayor  of  any  borough  named  in  the  schedules  is 
made  ^*  capable  in  law  to  do  and  suffer  all  acts  which  the  chief  officer  of 
such  borough  may  now  lawfully  do  and  suffer,"  so  far  as  no  alteration  is 
made  by  the  statute  itself:  and  one  of  those  acts,  by  stat.  48  Eliz.  c.  2, 
8.  8,  is  to  appoint  overseers.  The  point  is  made  clearer  if  possible  b^ 
sect.  10  of  the  act  of  Elizabeth,  which  imposes  a  fine  on  ''  every  mayor 
alderman,  and  head  officer  of  city,  town,  or  place  corporate"  where  default 
shall  be  made  in  appointing  overseers.  It  has  been  argued  that  when 
that  act  passed  the  borough  justices  were  taken  to  consist '  of  a  mayor 
and  head  officers,  and  therefore  these  only  are  named.  But  that  exactly 
explains  the  language  used.  To  name  the  mayor  was  considered  the  same 
as  to  name  the  justices ;  accordingly  they  are  not  mentioned.  Lord 
Mansfield,  in  Bex  v.  Butler,  1  W.  Bl.  649,  seems  to  have  noticed  three 
objections ;  and,  although  he  throws  out  the  opinion  that  a  mayor  of  a 
town  corporate- cannot  appoint  the  overseers,  he  appears  to  have  taken 
that  view  on  a  very  slight  consideration  of  the  statute.  I  think  it  per* 
fectly  clear  that  this  appointment  is  right. 

Coleridge,  J.  I  agree  with  Mr.  Prentis  that  the  8th  and  the  10th  sec- 
tion of  stat.  43  Eliz.  c.  2,  proceed  *on  the  same  principle ;  but  I  r^ogg 
cannot  construe  sect.  10  as  he  does,  and  therefore  cannot  agree  • 
with  him  as  to  sect.  8.  And  the  justices  here  are  claiming  a  statutory 
power :  now  I  cannot  say,  looking  to  the  statute,  that  a  man  who  is  neither 
mayor,  bailiff,  nor  other  head  officer  can  claim  to  make  this  appointment 
under  sect.  8. 

WiOHTMAN,  J.  I  am  of  the  same  opinion.  Lord  Mansfield  in  Bex 
V.  Butler,  1  W.  Bl.  649,  seems  to  have  gone  more  on  the  consideration 
of  inconvenience  than  on  the  letter  of  the  statute :  and  his  decision  oc 
this  point  is  hardly  more  than  an  obitur  dictum.(a) 

Bule  discharged.(fr) 

(a)  Erle,  J.,  was  not  in  Court 

(6)  Since  the  decision  of  thii  caae  it  bM  been  enaotedi  by  itat  12  A  13  Viet.  e.  8,  s.  1,  tbat  iA 
erery  city,  town  corporate,  or  borough,  the  Jnstieei  of  the  pet  e  hsTing  Jurisdiction  therein  ihaL 
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\Kf  the  ezelnsive  right  of  appointiriC  the  oreneen  of  the  eevenl  parishes,  Ac,  within  tt« 
eities,  Ao.,  as  jnstiees  of  a  connty  now  have  in  respect  of  the  oTerseers  of  parishes  within 
coontj,  Ac 


BENYON  V.  CRESSWELL.    Nov.  17. 

Cf  a  Tessel  under  fifteen  tons'  harden,  naTigating  on  the  coasts  of  the  United  Kingdom,  he  regia. 
tered  by  her  owner,  a  British  subject,  he  maj  transfer  it  to  another  British  subject  without  an j 
instrument  in  writing,  or  fresh  registry ;  for  sect.  34  of  stat  8  A  9  Vict  c  89,  does  not  apply, 
inasmuch  as,  under  stat  8  A  9  Vict  c  88,  ss.  13, 14,  the  original  registration  was  unnecessary. 

Assumpsit  for  goods  and  chattels,  and  a  boat  or  vessel,  and  an  instru- 
ment in  writing  called  a  boat  license,  sold,  delivered,  and  transferred  by 
plaintiiF  to  defendant  at  his  request ;  and  on  an  account  stated. 

Plea  :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Colekidoe,  J.,  at  the  Essex  Spring  assizes,  1848, 

it  appeared  that  the  vessel  in  question  was  a  pleasure  boat  of  seven  tons' 

burden.     The  vessel  had  been  bought  by  the  plaintiff  from  a  former 

^  owner.     That  owner  had,  on  10th  October,  1845,  obtained  a  *li- 

J  cense  under  stat.  8  &  9  Vict.  c.  87,  s.  18,(a)  wherein  it  was  stated 

that  the  "yawl  or  vessel  called  the  Mmgin,"  "seven  tons,"  was  to  be 

Buffered  "to  be  employed  in  fishing,  attending  fishing,  and  pleasure, 

between  London  and  Newcastle,  not  exceeding  twelve  leagues  from  the 

coast,"  "  to  pass  without  any  let,"  &c :  he  had  also  entered  into  the  usual 

bond  against  smuggling ;  and  afterwards  obtained  a  certificate  of  British 

registry,  dated  14th  October,  1845,  wherein  the  vessel  was  described  as 

a  "  ship  or  vessel"  "  of  the  burthen  of  seven  tons."     No  subsequent 

registration  was  shown.     The  plaintiff's  case  was,  that  he  had  purchased 

the  vessel  since,  and  afterwards  sold  her  to  the  defendant  without  any 

instrument  in  writing,  delivering  over  to  him  the  license.     It  was  not 

suggested  that  either  plaintiff  or  defendant  was  not  a  British  subject,  or 

that  the  ship  was  not  wholly  navigated  by  British  subjects.     On  the  part 

of  the  defendant,  the  fact  and  circum3tances  of  the  sale  were  disputed: 

and  it  was  further  contended  that  the  contract  was  void,  there  not  being 

a  transfer  by  instrument  in  writing.     On  this  last  point,  the  learned 

Judge  reserved  leave  to  move  for  a  nonsuit :  and  he  left  the  case,  on  the 

other  facts,  to  the  jury,  who  found  a  verdict  for  the  plaintiff.     In  Eastar 

term,  1848,  Shee^  Serjt.,  obtained  a  rule  nisi  for  a  nonsuit,  on  the  point 

reserved. 

Peterfdorf  and  Needham  now  showed  cause.     Stat.  8  &  9  Vict.  c.  89,(5) 

s.  84  (which  corresponds  to  sect.  31  of  stat.  8  &  4  W.  4,  c.  55(c)),  enacts : 

that,  "  when  and  *so  often  as  the  property  in  any  ship  or  vessel,  or 

J  any  part  thereof,  belonging  to  any  of  Her  Majesty's  subjects, 

(a)  "An  act  for  the  prevention  of  smuggling." 

\h)  **  An  act  for  the  registering  of  British  Tessels,"  Royal  assent  4th  Angost,  134& 

<c)  "An  aet  for  the  registering  of  British  vassels." 
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shall,  after  registry  thereof,  be  sold  to  any  other  or  others  of  Her 
Majesty's  subjects,  the  same  shall  be  transferred  by  bill  of  sale,  or  other 
instrument  in  writing,  containing  a  recital  of  the  certificate  of  registry 
of  such  ship  or  vessel,  or  the  principal  contents  thereof,  otherwise  such 
transfer  shall  not  be  valid  or  effectual  for  any  purpose  whatever  either  in 
law  or  in  equity."  Here  it  is  true  that  the  vessel  has  been  sold,  without 
any  instrument  in  writing,  after  registry  thereof:  but  the  question  is, 
whether  the  enactment  applies  when  the  vessel  has  been  unnecessarily 
registered.  Stat.  8  &  9  Vict.  c.  88,(a)  s.  13,  enacts  that  no  ship  shall 
be  admitted  to  be  a  British  ship  unless  registered :  but  sect.  14  provides 
that  British  built  boats  or  vessels  under  fifteen  tons,  wholly  owned  and 
navigated  by  British  subjects,  although  not  registered,  shall  be  admitted 
to  be  British  in  all  navigation  in  the  rivers  and  upon  the  coasts  of  the 
United  Kingdom.  These  sections  correspond  respectively  to  sects.  12 
and  13  of  stat.  8  &  4  W.  4,  c.  54.(&)  The  registry  here  is  unmeaning 
on  the  face  of  it ;  for  it  shows  the  vessel  to  be  within  the  exemption. 
The  registry  confers  certain  other  benefits ;  but  it  is  obvious  that  an 
owner,  by  registering  an  exempted  vessel,  could  not  obtain  such  benefits: 
the  whole  of  the  regulations  as  to  registered  vessels  are  inapplicable.  If 
lands  in  Surrey  were  registered  under  the  Middlesex  Registration  Act,((?) 
it  *would  be  merely  superfluous,  and  none  of  the  consequences  r^Q^^ 
of  registration  would  attach.  (They  also  contended  that  the  '- 
defence  should  have  been  specially  pleaded,  citing  Barnett  v.  Glossop,  1 
New  Ca.  633,  Syms  t^.  Chaplin,  5  A.  &  E.  634,  and  Fenwick  v.  Laycock, 
1  Q.  B.  414.  And  they  further  contended  that,  on  the  facts  as  proved 
at  the  trial,  the  defendant  appeared  to  have  taken  possession,  and  that 
the  objection  raised  would  apply  only  to  an  executory  contract.) 

Shee^  Serjt.,  and  Lush,  contr&.  Stat.  8  &;  9  Vict.  c.  88,  s.  18,  does 
not  compel  registration,  but  only  admits  to  certain  benefits  in  case  of 
registration :  and  sect.  14  merely  gives  those  benefits  in  some  cases  with- 
out registration.  It  is  therefore  incorrect  to  speak  of  registration  as 
:cing  in  any  case  necessary  or  not  necessary :  it  is  a  matter  of  choice 
rirh  the  owner.  Some  benefits  of  registration  might,  no  doubt,  be 
obtained  in  the  cases  mentioned  in  sect.  14  without  actual  registration; 
but  that  does  not  prevent  the  operation  of  sect.  84  of  stat.  8  &  9  Vict. 
c.  89,  which  uses  perfectly  general  terms,  and  includes  all  cases  of  regis- 
tration de  facto.  The  contract  of  sale  was  therefore  altogether  inopera^ 
tive;  Boyson  v.  Gibson,  4  Com.  B.  121.  Sect.  39  gives  a  priority  to 
registered  bills  of  sale :  sect.  46  protects  from  the  vendor's  bankruptcy^ 
The  party  seeking  these  benefits  incurs  the  corresponding  liability.  No 
stress  can  be  laid  on  the  fact  that  the  section  last  mentioned  speaks  of 
*^ship:'*  it  mentions  ^'vessel"  also:  and,  while  sect.  18  of  stat.  8  &  9 

(a)  "  An  act  for  the  eneouragement  of  British  ahtpping  and  narigaiion."    Rojal  asaent^  4tb 
•Avigiift,  1845. 
(6)  **  An  aet  for  th«  •aooaragemont  of  British  ihipphig  and  mTigation** 
<•)  7  Ann.  e.  2CL 
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Vict.  c.  88,  speaks  only  of  "  ship,"  sect.  14  of  the  same  act  speaks  of 
^QAQ-i  ^'  boats  or  vessels."  The  three  *  words  are  used  indiscriminatelj. 
-^  Indeed  sect.  14  shows  that,  but  for  express  provision,  ^'  boats" 
would  be  included  in  sect.  13,  where  the  word  is  only  ^^  ship."  And  the 
same  indiscriminate  use  of  the  words  may  be  observed  frequently  in  the 
series  of  acts  connected  with  shipping  in  8  &  9  Vict.  The  analogy  of  an 
useless  registration  of  land  is  inapplicable :  in  that  case,  the  party  regis- 
tering obtains  no  advantage.  (As  to  the  pleading  point,  they  cited  Leaf 
V.  Tuton,  10  M.  &  W.  893,  Buttemere  v.  Hayes,  6  M.  &  W.  456,  and 
Eastwood  V,  Kenyon,  11  A.  &  E.  438 :  and  they  contended  that  posses- 
sion had  not  been  taken  in  fact.) 

Lord  Denman,  G.  J.  The  arguments  in  support  of  the  rule  have  not 
removed  our  doubt  on  the  first  point.  I  think  it  was  not  necessary  that 
there  should  be  any  registration  at  all :  and,  that  being  so,  the  unneces- 
ftvry  registration  did  not  make  a  written  instrument  a  requisite  for  the 
transfer. 

COLBRIBGB,  J.  The  foundation  of  the  argument  in  support  of  the 
rule  is,  that  this  is  *^  a  ship  or  vessel"  registered  within  the  meaning  of 
sect.  34  of  Stat.  8  &  9  Yict.  c.  89.  If  not,  the  enactment  is  inapplica- 
ble to  the  case.  In  support  of  this,  it  is  said  that  in  stat.  3  &  4  W.  4, 
c.  54,  s.  12,  and  the  corresponding  section,  the  13th,  of  stat.  8  ft  9  Vict. 
c,  88,  the  only  word  used  is  "  ship,"  while  in  sect,  13  of  stat.  3  &  4  W.  4, 
c.  54,  and  sect.  14  of  stat.  8  &  9  Vict.  c.  88,  the  proviso,  by  way  of 
qualification  of  the  preceding  enactment,  uses  the  words  ^^  boats  or 
*Q(\Ai  v®*^^'^/'  ^^^^  showing  that  the  word  "  ship"  is  used  as  *compro- 
-l  bending  boats  or  vessels  under  fifteen  tons  burthen.  But,  sup- 
posing  this  argument  correct,  this,  whether  we  call  it  ship,  boat,  or  vessel, 
b  under  fifteen  tons'  burthen,  and  so  exempt  from  the  necessity  of  regis- 
tration. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  I  think  this  is  not  a 
^^ship  or  vessel"  registered  within  the  meaning  of  the  corresponding 
enactments,  stat.  3  &  4  W.  4,  c.  55,  s.  81,  and  stat.  8  &  9  Vict.  c.  89,  s. 
34.  In  the  respective  statutes  immediately  preceding  these  two,  the 
legislature  has  drawn  the  line  between  the  vessels  which  are  required  to 
be  registered  and  those  which  are  not :  the  dividing  point  is  the  fifteen 
tons*  burthen.  It  is  therefore  clear  that  this,  which  is  under  fifteen  tons, 
is  not  within  the  enactments  which  make  a  written  instrument  essential 
to  a  transfer. 

Erlb,  J.  Before  the  defendant  can  apply  these  enactments  to  the 
present  case,  he  must  show  that  this  boat  is  included  under  the  denomi- 
nation of  "ship  or  vessel"  of  which  the  registry  is  contemplated  by  sect. 
34  of  stat.  8  &  9  Vict.  c.  89.  Now  that  some  boats  are  not  included  I 
may  assume,  as  for  instance  a  boat  on  a  river  carrying  only  one  man. 
There  must  therefore  be  some  line :  and  that  line  the  legislature,  I  think, 
draws  at  fifteen  tons'  burthen.  Bule  discharged. 
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♦BAILEY  V.  HARRIS.(a)    [Feb.  10, 1849.]  [*906 

Sweet  epiriti  of  nitre  are  not  "  ■pirite"  for  the  remoT«l  of  which  a  permit  is  required  by  8tat«.  6 
G.  4>  e.  80,  ■.  115,  and  2  A  S  W.  4>  o.  16.  m.  10,  11. 

Kor  are  they  within  lectc  0  A  7  of  stat  0  Q.  4,  e.  80,  by  which  penalties  are  imposed  for  distill- 
ing spirits  without  a  license,  and  the  spirits  are  forfeited  and  may  be  seised,  Ao.  Or  within 
Stat  7  A  8  G.  4,  e.  63,  s.  82,  which  enacts  forfeiture  of  excisable  goods  deposited  in  any  plaoe 
with  intent  to  deflraod  the  revenae. 

Assuming  that,  if  spirits  hare  been  so  unlawfbUy  distilled  or  deposited,  though  with  the  intention 
of  making  them  into  sweet  spirits  of  nitre,  the  party  distilling  or  depositing  is  noTcrtheless 
liable  to  the  penalties  and  forfeiture ;  yet^  9emhU  that,  if  they  have  actually  been  compounded 
■o  as  to  become  sweet  sp^ts  of  nitre,  they  cannot  be  seised  as  forfeit. 

Aasnming  that,  by  any  of  the  above  enactments,  the  spirits  or  compound  are  liable  to  forfeiture, 
and  the  maker  to  a  penalty,  he  may  ncTertheless,  except  where  they  have  actually  been  lost  to 
the  purchaser  by  seisure,  maintain  an  action  against  a  purchaser  for  the  price ;  for  the  statutes 
do  not  avoid  the  contract 

Cf  the  defendant  in  such  action  pleads  that,  by  reason  of  the  spirits  having  been  so  illegally  dis- 
tilled or  deposited,  the  sweet  spirits  of  nitre  were  seised  while  in  his  possession,  and  an  inform- 
Sktion  laid  against  him  in  the  Exchequer,  where  they  were  afterwards  condemned,  such  plea 
does  not  amount  to  the  general  issue,  but^  admitting  a  sale,  shows  only  a  failure  of  con- 
nderation. 

V,  in  such  plea,  the  defendant  merely  alleges  that  an  officer  informed  the  Barons  of  the  seisure, 
and  prayed  condemnation,  **  whereupon  such  proceedings  were  had,  that,  afterwards,  to  wit, 
on,"  Ac,  "  it  was  adjudged  by  the  Barons"  that  the  goods  should  be  forfeited,  and  they  were, 
by  reason  thereof,  lost  to  defendant^  the  plea  is  insufficient,  as  not  showing  that  the  Tender  bad 
notice  of  the  seisure,  or  was  called  upon  to  protect  the  purohaser. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Flea  2.  To  the  first  count.  That,  before  the  sale  and  delivery,  &c., 
to  wit,  on,  &c.,  and  on  divers  other  days,  &c.,  before  the  said  sale  and 
delivery,  the  plaintiff  had  and  kept  in  England,  to  wit,  at  Westminster, 
kc.f  divers,  to  wit,  four,  stills  for  the  purpose  of  making,  distilling,  and 
compounding  spirits,  without  having  first  obtained  a  license  {b)  for  that 
purpose  signed  by  the  Commissioners  of  Excise  or  any  two  of  them,  or 
by  any  person,  &c.,  directed,  &c.,  by  them  to  grant  such  license,  or  by 
any  collector,  4;c.,  or  any  license  whatever,  contrary  to  the  form  of  the 
statute  in  such  case  *made,  &c.  And  that,  afterwards,  and  before  raoQa 
the  said  sale,  &c.,  to  wit,  on,  &;c.,  plaintiff,  without  having  obtained  ^ 
any  such  license  as  aforesaid,  or  any  license  whatever,  unlawfully  used 
the  said  stills  in  distilling,  and  did  distill  therewith,  certain  large  quantities 
of  spirits,  to  wit,  spirits  of  wine,  which  said  spirits  of  wine  the  said 
plaintiff  afterwards  and  before  the  said  sale,  &c.,  to  wit,  on,  &c.,  mixed 
and  compounded  with  nitre  and  other  substances  to  the  defendant 
unknown  ;  and  afterwards,  in  England,  to  wit,  at,  &c.,  sold  and  delivered 
the  same  so  mixed  and  compounded  with  nitre,  &c.,  to  the  defendant,  as 
and  for  and  under  the  name  of  sweet  spirits  of  nitre :  And  that  the  said 
goods,  &c.,  stated  to  have  been  sold  and  delivered  by  plaintiff  to  defend- 
ant, were  and  are  the  said  spirits  so  mixed,  &;c.,  and  so  sold  and  delivered, 
&c.,  as  and  for  and  under  the  name  of  sweet  spirits  of  nitre,  and  certain 

(o)  This  case,  deeided  in  Hilaiy  Tacation,  1849,  was  inserted  here  by  a  mistake  irbieh  was  di»- 
Morered  too  late  for  alteration. 
(ft)  Bee  itat  •  G.  4,  e.  80,  ss.  6,  7. 
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casks  and  vessels,  to  wit,  twelve  carboys,  containing  the  said  spirits,  and 
not  other  and  different  goods.  Averment,  that,  by  reason  of  the  pre- 
mises, and  by  force  of  the  statute,  &c.,  the  said  goods,  to  wit,  the  said 
spirits  so  mixed,  &c.,  and  the  said  carboys  containing  the  same,  became 
and  were  forfeited  and  liable  to  seizure  by  any  officer  of  excise :  And 
thereupon,  afterwards,  and  after  the  sale  and  delivery  of  the  said  goods, 
to  wit,  the  said  spirits,  &c.,  and  before  defendant  had  used  or  appropri- 
ated any  part  thereof  or  received  any  benefit  or  advantage  from  the  said 
sale  and  delivery  of  the  same,  and  before  the  commencement  of  this  suit, 
to  wit,  on,  &c.  (6th  November,  1845),  the  said  goods,  to  wit,  the  said 
^^9071  ^P^"^  ^^^  carboys,  &c.,  were  seized  (a)  and  ^arrested  in  England, 
•  to  wit,  at  Birmingham,  &c.,  by  one  Charles  Jostan,  then  being  a 
collector  and  officer  of  Her  Majesty's  revenue  of  excise,  to  the  use  of 
Her  said  Majesty  and  of  himself,  as  forfeited  for  the  cause  aforesaid : 
And  thereupon,  afterwards  and  after  the  said  sale  and  delivery,  &c.,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  one  George  Bal- 
lard, then  being  an  officer  of  excise,  came  before  the  Barons  of  Her 
Majesty's  Court  of  Exchequer  of  Pleas  at  Westminster,  and  informed 
the  said  Court  there  that  the  said  C.  Justan  had  seized  and  .arrested  the 
said  goods,  to  wit,  the  said  spirits  and  carboys,  &c.,  and  thereupon,  as 
well  for  Her  said  Majesty  as  for  himself,  prayed  the  consideration  of  the 
Court  there  in  the  premises,  an({  that  the  said  goods  and  commodities,  to 
wit,  the  said  spirits  and  carboys,  might,  for  the  reasons  aforesaid,  remain 
forfeited :  whereupon  such  proceedings  were  had  in  the  premises  that, 
afterwards,  to  wit,  on,  &c.  (January  31st,  1846),  it  was  adjudged  by  the 
Barons  there  that  the  said  goods  and  commodities,  to  wit,  the  said  spirits 
and  carboys,  do  for  the  reasons  aforesaid  remain  forfeited,  and  that  the 
same  be  delivered  to  the  Commissioners  of  Her  Majesty's  Excbe  or  their 
assigns,  to  be  disposed  of  according  to  the  form  of  the  statutes,  &c. :  As 
by  the  record,  &c.,  in  the  said  Court,  &c.,  more  fully  appears :  Averment 
that  the  said  goods  and  commodities  continually  from  the  time  of  the 
said  seizure  and  arrest  thereof  by  the  said  Charles  Justan  until  the  adju- 
dication hereinbefore  mentioned,  and  from  thence  hitherto,  have  remained 
and  were  in  the  power,  possession,  and  control  of  the  officers  of  excise 
of  Her  said  Majesty,  and  not  in  the  power,  possession,  or  control  of  the 

*9081  ^^^'^^^^'^^ »  ^^'^  ^^^^  ^^®  ^^^^  goods  and  commodities  were,  *after 
''the  said  adjudication  and  in  pursuance  thereof,  to  wit,  on,  &c., 
delivered  up  to  the  said  Commissioners  of  Excise :  And  the  defendant 
hath,  by  reason  of  the  premises,  wholly  lost  and  been  deprived  of  the 
said  goods,  and  hath  not  at  any  time  received  or  derived,  and  cannot  now 
receive  or  derive,  any  advantage  or  value  whatever  under  the  said  sale 
and  delivery  in  the  declaration  mentioned :  Whereby  the  consideration 
for  the  said  promise  of  the  defendant  hath  wholly  failed.  Verification. 
Plea  3.     To  the  Ist  count.     That  the  goods  sold  and  delivered  bj 

(a)  8«e  itet  6  G.  4,  o.  80,  m.  39, 148. 


12  ADOLPHUS  k  ELLIS.   N.  S.  908 

— 

plaintiff  to  deiendaDt,  as  in  that  count  mentioned,  were  certain  largd 
quantities  of  a  mixture  and  compound  made  with  spirits,  to  wit,  a  certain 
mixture,  &c.,  called  and  known  by  the  name  of  sweet  spirits  of  nitre,  and 
certain  casks,  &c.,  to  wit,  twelve  carboys,  containing  the  same,  which 
said  mixture,  &c.,  the  plaintiff,  before  the  sale  and  delivery,  &c.,  had 
made,  mixed,  and  compounded  of  and  with  certain  large  quantities  of 
spirits  made  and  distilled  in  England,  to  wit,  spirits  of  wine  made  and 
distilled  in  England,  nitre,  and  other  substances  to  the  defendant  un- 
known. And  that,  before  the  making,  mixing,  &c.,  of  the  said  mixture^ 
&c.,  by  plaintiff  as  aforesaid,  to  wit,  on,  &c.,  the  said  large  quantities  of 
spirits,  to  wit,  the  said  spirits  of  wine  made  and  distilled  in  England  and 
BO  used  by  the  plaintiff  in  mixing  and  compounding. the  said  mixture  as 
aforesaid,  being  goods,  &c.,  upon  which  and  for  and  in  respect  of  which 
a  certain  duty  of  excise  was,  before  and  at  the  time  of  mixing,  &c.,  the 
said  mixture,  &c.,  required  by  law,  had  been  fraudulently  and  illegally 
deposited  (a)  by  the  '''said  plaintiff  in  a  certain  place,  to  wit,  a  r^oAQ 
certain  part  of  a  certain  building  situate,  &c.,  in  the  county  of  ^ 
Middlesex,  with  intent  to  defraud  her  Majesty  of  such  duty,  contrary  to 
the  form  of  the  statute  in  such  case,  &c. ;  whereby,  and  by  force  of  the 
statutes  in  that  case,  &c.,  the  said  mixture  and  compound,  to  wit,  the  said 
mixture,  &c.,  known,  &c.,  by  the  name  of  sweet  spirits  of  nitre,  together 
with  the  said  carboys  containing  the  same,  became  and  were  forfeited 
and  liable  to  seizure  by  any  officer  of  excise.  The  plea  then  went  on, 
averring  seizure,  information,  and  judgment  (January  31st,  1846),  and 
consequent  failure  of  consideration,  as  in  plea  2  (mutatis  mutandis)  to 
the  end. 

Plea  4.  To  1st  count.  As  to  103Z.  10«.,  parcel,  &c.,  that  that  sum 
was  the  price  and  value  of  certain  large  quantities  of  mixed  and  com- 
pound spirits,  to  wit,  certain  spirits  called  and  known  by  the  name  of 
sweet  spirits  of  nitre,  sold  and  delivered  by  plaintiff  to  defendant,  which 
said  spirits  the  plaintiff  had,  before  the  said  sale  and  delivery,  to  wit,  on, 
&c.,  mixed  and  compounded  in  England,  in  a  certain  building,  to  wit,  &c , 
situate,  &c.,  of  and  with  certain  large  quantities  of  spirits  of  wine  just 
before  then,  to  wit,  on,  &c.,  made  and  distilled  there,  to  wit,  at  and  in  the 
building  last  aforesaid,  by  the  said  plaintiff,  nitre,  and  other  substances 
to  the  defendant  unknown :  That  the  said  compound  spirits  so  sold,  &g., 
by  plaintiff  to  defendant,  he  the  said  plaintiff  having  so  distilled  the  said 
spirits  of  wine  and  being  such  distiller  as  aforesaid,  were  goods  and  com- 
modities for  the  removal  of  which  by  plaintiff  from  the  place  where  the 
same  were  made  and  manufactured  a  permit,  granted  and  signed  by  the 
proper  officer  of  excise,  specifying  therein  the  *quantity,  (|uality,  _^^ 
&c.  (mentioning  other  requisite  contents  of  a  permit),  was,  before  *- 
and  at  the  time  of  the  said  sale  and  delivery  thereof,  required  by  law, 
and,  being  such  goods  and  commodities,  were,  after  the  sale  and  before 

(a)  See  7  A  8  G.  i,  e.  bZ,  i.  3S. 
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the  delivery  thereof  in  the  firBt  count  mentioned,  to  wit,  on,  Jtc.,  remored 
by  the  said  plaintiff  from  the  place  wherein  the  same  had  been  made 
and  manufactured,  to  wit,  a  certain  building  situate,  &c.,  without  any 
such  permit(a)  as  aforesaid  signed  by  the  proper  officer  of  excise,  or  any 
permit  whatever,  accompanying  the  same  or  being  sent  therewith,  and 
were  afterwards,  to  wit,  on,  &g.,  delivered,  as  in  the  said  count  mentioned, 
by  plaintiff  to  defendant  without  any  such  permit  as  aforesaid  signed,  &c.^ 
or  any  permit  whatever,  &c.,  contrary  to  the  form  of  the  statute  in  such 
case,  &c.     Verification. 

To  these  pleas  respectively  there  were  demurrers,  assigning  numerona 
grounds,  and,  among  others,  those  mentioned  in  the  argument  and  jud|r 
ment  of  the  Court.     Joinder  in  demurrer. 

The  demurrers  were  argued  in  last  Hilary  vacation.(&) 
Dowdeswellj  for  the  plaintiff.(c)  Assuming  that  the  2d  and  3d  pleas 
show  a  breach  of  warranty,  or  a  deceit  on  the  plaintiff's  part  which  would 
vitiate  the  sale,  the  defence  then  is,  substantiaJly,  that  the  defendant  had 
*9111  ^^^  ^^^^  which  he  contracted  for;  and  this  amounts  to  *ihe 
-^  general  issue ;  Cousins  t^.  Paddon,  2  Cro.  M.  k  R.  547,  556,  7, 
S.  C.  6  Tyr.  636,  646,  Grounsell  v.  Lamb,  1  M.  &  W.  362,  Dicken  r. 
Neale,  1  M.  &  W.  566,  S.  C.  Tyr.  &  G.  878.  [Pattbson,  J.  Then 
what  becomes  of  the  rule  that  illegality  must  be  specially  pleaded  ?]  The 
purchaser,  in  a  case  like  this,  cannot  allege  the  illegality ;  Wetherell  9. 
Jones,  3  B.  &  Ad.  221,  Smith  v.  Mawhood,  14  M.  &  W.  452 ;  for  the 
contract  itself  did  not  engage  the  parties  to  anything  illegal ;  nor  did  it, 
by  the  express  provision  of  any  statute,  become  void  on  the  plaintiff*6 
breach  of  the  law.  [Wightman,  J.  It  is  admitted  here  that  the  goods 
were  those  contracted  for,  and  were  the  plaintiff's,  till  the  seizure.]  If 
there  was  by  law  a  qualification  annexed  to  the  goods,  in  the  nature  of  a 
condition,  which  was  not  complied  with,  that  ought  to  have  been  pleaded. 
[Wightman,  J.  There  is  no  qualification  or  condition  in  this  instance. 
The  defendant's  statement  amounts  to  this,  that,  when  the  seizure  took 
place,  there  was  a  failure  of  consideration  by  reason  of  illegality.  The 
case  is  like  Thomas  r.  Withers.((2)]  That  was  a  case  respecting  smuggled 
goods ;  and  the  principle  does  not  necessarily  extend  to  spirits  impro- 
perly distilled.  [Patteson,  J.  In  Brown  v.  Duncan,  10  B.  &  C.  93,  and 
Johnson  v,  Hudson,  11  East,  180,  it  was  held  that  the  breach  of  revenue 
regulations  did  not  annul  the  transaction  as  to  sale ;  but  there  the  law 
which  had  been  broken  imposed  a  penalty  on  the  dealer  without  fixing 
any  illegality  upon  the  goods  themselves.]  The  distinction  between  pro- 
«Q1 91  hibiting  the  transaction  and  merely  ^annexing  a  penalty  is  also 


'912] 


taken  in  Smith  v.  Mawhood,  14  M.  k  W.  462,  463,  4.{e)    But, 


(a)  See  sta^  2  ft  3  W.  4,  o.  16,  b«.  10, 11,  12,  14.    Also  stat  6  G.  4,  c.  80,  t.  115. 

(6)  Febrcary  4th.    Before  Lord  Dskhan,  G.  J.,  Pattcsoh  and  Wiortvav,  Je. 

(e)  The  report  of  the  argument  is  eonflned  to  the  points  on  which  the  Court  gare  judgmeat. 

{d)  Cited  by  Bullxb,  J.,  in  Wilkina  v.  Despard,  6  T.  R.  117. 

(•)  4.nd  see  Forster  «.  Taylor,  6  B.  ft  Ad.  887. 
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farther,  the  goods  in  this  case  were  not  liable  to  forfeiture ;  for  the  Gonrt 
of  Exchequer  has  decided,  in  Attorney-General  t^.  Bailey,  1  Exch.  281, 
that  sweet  spirits  of  nitre  are  not  ^^  spirits"  within  the  prohibitory  and 
penal  clauses  of  the  Excise  Acts,  6  G.  4,  c.  80,  7  &  8  G.  4,  c.  53,  and  2 
&  3  W.  4,  c.  16.  [WiQHTMAN,  J.  The  Court  of  Exchequer  has  in  the 
present  case  adjudged  the  goods  to  be  forfeited :  we  cannot  revise  that 
decision.]  At  least  it  may  be  alleged  now  that,  if  the  goods  were 
forfeitable,  and  rightly  condemned  by  the  Court  of  Exchequer,  they  were 
not  forfeitable  on  the  grounds  stated  in  these  pleas ;  on  which  point  the 
case  just  cited  is  a  direct  authority.  Even  if  the  condemnation  on  the 
grounds  stated  were  good,  the  plaintiff  ought  not  to  be  bound  by  it ;  for 
he  was  no  party  to  the  proceedings  in  the  Exchequer,  and  does  not  appear 
even  to  have  been  apprised  of  them.  It  is  true  that  a  condemnation  there 
is  conclusive;  but  that  is  between  the  Crown  and  the  person  charged  as 
owner  of  the  goods ;  Scott  v.  Shearman,  2  W.  Bl.  977 ;  and  not  as  to  a 
third  party.  The  plaintiff,  here,  having  ceased  to  hold  the  goods,  was  a 
third  party.  Much  of  the  preceding  argument  applies  to  the  4th  plea 
as  well  as  the  2d  and  8d ;  and  the  irregular  removal  alleged  in  the  4th 
plea  is  not  connected  by  any  statement  with  the  delivery  to  the  defend- 
ant. His  receipt  of  the  goods  may  have  been  regular,  though  a  forfeit- 
ure had  been  previously  incurred  by  some  removal  without  a  permit. 
The  case,  therefore,  is  not  brought  within  stat.  2  &  3  W.  4,  c.  16,  s.  11. 
*Peacocky  contrft.  As  to  the  first  two  pleas.  It  was  decided,  r^oi  q 
in  a  former  case  of  Attorney-General  v.  Bailey,  16  M.  k  W.  74,  ^ 
that  a  person  who  distils  spirits  for  the  purpose  of  afterwards  manufac- 
turing them  into  sweet  spirits  of  nitre  is  a  distiller  within  stat.  6  G.  4,  c. 
80.  Therefore  the  spirits  which  he  distilled  were  forfeited,  unless  it  can 
be  shown  that  by  merely  putting  in  any  quantity  of  nitric  acid  the  penal 
enactment  is  defeated ;  but  that  has  not  been  established.  [Wightman, 
J.  Does  not  it  follow  from  the  subsequent  case(a)  that  the  compound 
could  not  have  been  seized  in  the  hands  of  a  vendee  ?]  If  the  spirits  had 
been  re-distilled,  and  a  new  substance  created,  that,  in  the  hands  of  a 
vendee,  might  have  been  exempt :  otherwise  the  spirits,  and  the  material 
infused,  would  be  forfeited  together,  on  the  principle  which  is  recognised 
where  a  man  wilfully  mixes  his  goods  with  those  of  another  so  that  they 
cannot  be  distinguished.  The  second  plea  here  shows  that  the  spirits 
were  sold  and  delivered  with  the  admixture ;  and  it  does  not  appear  that 
they  were  re-distilled.  The  case  wholly  differs  from  Smith  v,  Mawhood, 
14  M.  &  W.  452,  and  Wetherell  v.  Jones,  8  B.  &  Ad.  221,  where  the 
revenue  act  imposed  a  penalty  on  the  dealer  without  affecting  the  goods 
or  the  contract  of  sale.  It  is  analogous  to  Allen  t^.  Hopkins,  13  M.  k 
W.  94,  where,  to  debt  for  goods  sold  and  delivered,  it  was  held  a  valid 
^lea  that  the  goods  were  part  of  A.'s  estate ;  and  that  the  plaintiff,  pre- 
tending to  be  A.'s  executor  but  not  being  so,  sold  the  goods  to  defend- 

(a)  Attorney  General  «.  Bailey,  1  Bzeh.  281. 
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uity  who  believed  plaintiff  to  be  sach  execator,  but  afterwards,  receiving 
*9141  *^^^^^^  ^^^  another  person  was  administrator  to  A.,  paid  that 

•^  person  for  the  goods.  Dickenson  v.  Naul,  4  B.  &  Ad.  638,  there 
relied  upon  by  the  Goort  of  Exchequer,  is  an  authority  to  the  same  effect. 
[Lord  Denman,  C.  J.  We  had  great  doubt  in  that  case,  for  a  time,  but 
at  last  thought  the  point  clear.]  In  Wilson  v.  Ajiderton,  1  B.  &  Ad. 
450,  457,  where  goods  had  been  delivered  to  a  bailee  by  a  bailor  who 
wrongfully  claimed  a  lien  upon  them  against  the  owner,  Littledals,  J., 
said :  '^  In  an  action  of  covenant  by  the  lessor  a  plea  of  eviction  by  title 
paramount,  or  that  which  is  equivalent  to  it,  is  a  good  plea,  and  a  threat 
to  distrain  or  bring  an  ejectment,  by  a  person  having  good  title,  would 
be  equivalent  to  an  actual  eviction.  8o  here,  if  the  bailor  brought  an 
action  sgainst  the  defendant  as  bailee,  the  latter  might,  on  the  same 
principle,  show  that  the  plaintiff  recovered  the  value  of  the  goods,  or  that, 
on  being  threatened  with  an  action  by  a  person  who  had  good  title  to  the 
goods,  he  had  delivered  them  to  him."  The  Grown  here  is  in  the  position 
of  a  lawful  owner  retaking  the  goods  which  have  been  the  subject  of 
contract.  That  may  be  done,  under  stat.  6  G.  4,  c.  80,  s.  148,  into 
whosesoever  hands  the  spirits  and  vessels  may  come,  after  the  penalties 
have  attached.  Is  the  vendee  in  such  a  case  bound  to  pay  the  vendor 
who  sold  without  title  ?(a)  But,  further,  the  condemnation  here  is 
conclusive,  according  to  Scott  v.  Shearman,  2  W.  Blackstone,  977. 
A  judgment  in  rem  ''is  a  solemn  declaration,  proceeding  from  an 
accredited  quarter  concerning  the  status  of  the  thing  adjudicated 
*upon ;  which  very  declaration  operates  accordingly  upon  the  status 

•I  of  the  thing  adjudicated  upon,  and,  ipso  facto,  renders  it  such  as 
it  is  thereby  declared  to  be ;"  note  on  the  Duchess  of  Kingston's  Case, 
in  2  Smith's  Lead.  Ga.  489.  And,  even  if  the  condemnation  here  had 
not  so  extensive  an  operation,  it  is  a  suflScient  answer  to  the  action  that, 
through  the  plaintiff's  fault,  the  goods  were  seised  for  a  lawful  cause  of 
forfeiture,  and  actually  condemned ;  Thomss  v.  Withers  :{b)  such  facts 
would  support  an  action  by  this  defendant  against  the  plaintiff;  Baker 
V.  Liscoe,  7  T.  R.  171.  It  is  no  part  of  the  defendant's  case  to  deny 
that  there  was  a  complete  contract  in  the  first  instance :  the  breach  of 
law  contemplated  by  the  vendor  may  not  affect  the  contract ;  an  instance 
of  this  occurred  in  Holman  v.  Johnson,  1  Cowp.  341.  [Lord  Denman, 
G.  J.  There  is  an  important  note  on  the  principle  supposed  to  be  esta- 
blished by  that  class  of  cases,  in  Story  On  the  Gonflict  of  Laws,  212.(tf)] 
The  basis  of  the  defence  is  that,  when  the  plaintiff  sold,  there  was  an  ille- 
gality existing  which  led  to  a  condemnation.  This  is  admitted  on  the 
record :  and  it  was  not  necessary  for  the  defendant  to  plead  that  the  ille> 

(a)  Peacock  cited  Peto  v.  Bladei ,  5  Tnunt  657,  M  showing  that  a  warranty,  to  a  certain  extcttt 
at  leasts  waa  implied  by  the  sale :  but  it  is  nnnecesiaiy  to  follow  this  part  of  the  argnaiCBa 

frrthor. 

(6)  Cited  in  Wilkins  9.  Despard,  6  T.  R.  117. 
(e)  Note  (3)  on  s.  257.    Bd.  Boston,  1834. 
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gality  was  unknown  to  him ;  M'Callan  v,  Mortimer,  9  M.  &  W.  636,  689, 
in  Exch.  C,  affirming  the  judgment  in  Mortimer  v.  M'Callan,  7  M.  &  W, 
20 ;  the  contrary,  if  true,  ought  to  have  been  replied.  As  to  the  sug- 
gestion that  these  pleas  amount  to  the  general  issue :  Non  assumpsit  is  a 
denial  in  fact  of  the  express  or  implied  promise ;  tnd,  in  Cousins  v. 
Psddon,  2  Cro.  M.  k  R.  547,  S.  G.  5  Tyr.  585,  the  ruling  was  that, 
under  Non  assumpsit,  "^the  defendant  might  show,  either  that  th'.re  ^^^^  ^ 
was  no  sale  and  delivery,  or  that  there  was  none  such  as  to  make  ^ 
him  liable  on  the  contract.  The  law  on  this  subject  is  explained  by 
TiNDAL,  G.  J.,  in  Martin  v.  Smith,  4  New  Ga.  486.  But  here  the  con- 
tract is  not  questioned :  it  is  only  contended  that  the  right  under  it  is 
taken  away  by  the  consequence  of  an  illegality ;  as,  in  Allen  v.  Hopkins, 
13  M.  k  W.  94,  the  sale  was  admitted,  but  the  plea  showed  that  the 
vendor  had  no  right  to  payment.  Waddilove  v.  Barnett,  2  New  Ga.  538, 
so  far  as  the  decision  regarded  rent  which  harl  accrued  before  the  mort- 
gagee gave  notice,  turned  on  the  same  principle.  Plea  4  brings  the  case 
sufficiently  within  the  provisions  of  stat.  6  6.  4,  c.  80,  s.  115,  and  stat. 
2  &  8  W.  4,  c.  16,  sects.  11,  12,  as  to  forfeiture  for  want  of  a  permit. 

Dowdeswelly  in  reply.  It  is  true  that,  according  to  the  first  case  of 
Attorney-General  v.  Bailey,  16  M.  &  W.  74,  if  a  person  is  found  dis- 
tilling spirits  with  the  intention  only  of  converting  them  into  sweet  spirits 
of  nitre,  he  is  liable  to  penalties :  but,  when  the  change  has  actually  been 
effected,  he  is  liable  no  longer.  If  the  exemption  depends  on  the  spirit 
having  been  redistilled,  it  is  not  shown  that  that  was  not  done  hero :  nor 
does  it  appear  that  the  mixture  with  nitric  acid  was  colourable,  and  not 
a  bonfi  fide  manufacture.  Therefore  the  spirits,  here,  when  sold,  were 
not  liable  to  forfeiture.  The  law  as  to  confusion  of  goods  applies  only 
where  the  act  is  that  of  a  trespasser.  If  the  spirits,  when  compounded, 
were  not  liable  to  seiiure,  the  argument  on  stat.  6  G.  4,  c.  80,  s.  148, 
and  those  on  stats.  2  &  8  W.  4,  c.  16,  and  *6  G.  4,  c.  80,  s.  115, 
fail,  as  resting  on  a^ etitio  principii.  Scott  v.  Shearman,  2  W.  ^  ^ 
Bl.  977,  proceeds  upon  the  supposition  that  the  judgment  in  rem  in  the 
Exchequer  is  notice  to  the  party  interested ;  but  that  cannot  extend  to  a 
party  who  never  had  notice,  or  an  opportunity  of  disputing  the  con- 
demnation. The  question  decided  in  Allen  v.  Hopkins,  13  M.  &  W.  94, 
arose  on  motion  for  judgment  non  obstante  veredicto,  and  could  not  be 
as  strictly  examined  as  if  the  plaintiff  had  demurred.  Waddilove  v.  Bar- 
nett does  not  at  all  resemble  the  present  case :  when  the  mortgagee  had 
given  notice  that  the  rent  should  be  paid  to  him,  the  tenant  was  entitled 
to  treat  him  as  a  principal  intervening,  and  the  mortgagor,  thencefor- 
ward, as  an  agent  whose  authority  was  determined.  That  certainly 
might  be  matter  for  a  special  plea.  Ckir.  adv,  vuU 

Lord  Dbnman,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

The  case  of  Attorney-General  v.  Bailey,  1  Exch.  281,  in  the  Gonrt  of 
Exchequer,  having  determined  that  sweet  spirits  of  nitre  are  not  *^spi* 
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Fits'*  within  the  meaning  of  the  statutes  6  G.  4,  c.  80,  and  2  &  3  W.  4, 
c.  16,  no  permit  for  the  removal  of  the  goods  for  the  price  of  which  this 
action  is  brought  was  necessary.  Therefore,  the  4th  plea  of  the  defend- 
ant is  dearly  bad. 

The  second  and  third  pleas  do  not  show  any  illegality  in  the  contract 
of  sale  between  the  plaintiff  and  defendant ;  nor  is  that  contract  prohi- 
bited by  any  act  of  parliament.  The  principle,  therefore,  which  was 
^^9181  *down  in  the  cases  of  Wetherell  v.  Jones,  8  B.  &  Ad.  221,  and 

•^  Smith  v.  Mawhood,  14  M.  k  W.  452,  applies :  and  those  pleas  show 
no  answer  to  the  present  action,  unless  it  be  in  respect  of  the  allegations 
that,  by  reason  of  the  facts  stated  in  them,  the  goods  were  liable  to  for- 
feiture, and  were  actually  seized  and  condemned  after  their  deliveiy  to 
the  defendant,  and  so  there  has  been  a  failure  of  consideration.  If  there 
be  such  failure  of  consideration,  we  are  of  opinion  that  the  pleas  would 
not  amount  to  the  general  issue ;  because  they  admit  an  actual  sale  and 
delivery,  but  excuse  the  non-payment  of  the  price  by  reason  of  that 
failure. 

The  second  plea  alleges,  as  the  ground  of  forfeiture,  that  the  sweet 
spirits  of  nitre  were  compounded  of  spirits  of  wine,  which  the  plaintiff 
had  distilled  without  having  a  license  to  do  so,  and  of  nitre  and  other 
substances.  The  third  plea  alleges,  as  the  ground  of  forfeiture,  that  the 
sweet  spirits  of  nitre  were  compounded  as  in  the  second  plea,  and  that 
the  plaintiff,  before  the  mixing  and  compounding  them,  had  fraudulently 
and  illegally  removed  the  spirits  of  wine.  Both  pleas  state  a  seizure  of 
the  spirits  of  nitre  after  their  delivery  to  the  defendant,  and  their  con- 
demnation in  the  Court  of  Exchequer,  but  without  showing  on  what  par- 
ticular ground  they  were  so  condemned,  and  without  showing  that  the 
defendant,  or  any  person,  attempted  to  resist  that  condemnation.  Now 
the  case  of  Attorney-General  v.  Bailey,  16  M.  &;  W.  74,  shows  that  the 
plaintiff  was  liable  to  a  penalty  for  distilling  these  spirits  of  wine  with- 
out a  license  (though  he  did  so  for  the  purpose  of*  compounding  sweet 
*Q\^1  spirits  of  nitre)  under  the  39th  section  "^of  stat.  6  G.  4,  c.  80 ;  and 
"^  by  the  same  section  those  spirits  of  wine  were  liable  to  seizure : 
and,  by  the  114th  and  115th  sections  of  the  same  act,  they  were  also 
liable  to  seizure  in  respect  of  their  removal :  but,  whether  they  continued 
liable  to  seizure  after  they  had  been  mixed  with  nitre  and  other  sub- 
stances, and  had  been  converted  into  sweet  spirits  of  nitre,  an  article  of 
commerce  not  known,  in  common  parlance,  under  the  generic  appellation 
of  spirits^  to  use  the  words  of  the  Court  of  Exchequer  in  giving  judg- 
ment in  the  case  of  Attorney-General  v.  Bailey,  1  Exch.  292,  is  very 
questionable.  That  case  having  determined  that  a  party  receiving  sweet 
spirits  of  nitre  compounded  of  spirits  of  wine  illegally  distilled,  and 
which  he  knew  to  have  been  so  illegally  distilled,  is  not  liable  to  the 
penalty  enacted  by  the  183d  section  of  6  G.  4,  c.  80,  it  would  seem  to 
follow  that  the  character  of  the  article  was  so  changed  by  being  con- 
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verted  into  sweet  spirits  of  nitre  that  it  conld  no  longer  be  considered  as 
spirits  of  wine  within  that  statute,  and  consequently  would  not  continue 
liable  to  seizure;  for  it  seems  absurd  to  say  that  it  should  continue 
'^spirits  of  wine"  for  the  purpose  of  seizure,  and  yet  not  continue  ^^  spi- 
rits of  wine"  for  the  purpose  of  fixing  with  the  penalty  under  section 
138  a  party  who  received  it  knowing  the  illegality  of  the  distillation.  It 
should  seem,  therefore,  that  the  condemnation  of  these  sweet  spirits  of 
nitre  by  the  Court  of  Exchequer,  which  was  antecedent  to  their  last 
decision  on  the  subject,  supposing  it  to  have  proceeded  on  either  of  the 
grounds  of  forfeiture  alleged  in  the  second  and  third  pleas,  was  wrong, 
and  that  the  plaintiff  ^cannot  be  deprived  of  his  right  to  recover  racoon 
the  price  by  reason  of  such  wrong  condemnation.  *- 

But  it  is  further  to  be  observed  that  the  condemnation  took  place 
behind  the  back  of  the  plaintiff;  that  he  was  no  party  to  the  proceedings, 
and  had  no  opportunity  of  resisting  that  condemnation.  There  is  no 
allegation  that  he  had  notice  of  the  seizure,  or  was  called  upon  to  protect 
the  defendant  against  the  consequences.  If  such  notice  had  been  given, 
he  surely  might  have  resisted  the  condemnation  in  the  name  of  the  de- 
fendant, although  he  might  have  no  right  to  appear  in  Court  and  take  any 
part  in  the  matter  in  his  own  name :  and,  unless  the  defendant  gave  him 
this  opportunity,  he  ought  not  to  suffer  by  reason  of  the  condemnation, 
even  if  it  were  right ;  much  less  when,  from  the  subsequent  decision  of 
the  Court  of  Exchequer,  there  is  every  reason  to  believe  that,  if  resistance 
had  been  made  to  the  condemnation,  such  resistance  would  have  been 
successful. 

Various  special  grounds  of  demurrer  to  these  pleas  are  stated ;  but  we 
do  not  think  it  necessary  to  enter  into  an  examination  of  them. 

The  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


*NEWTON  and  WATKINS  t;.  BELCHER.  [♦921 

A  member  of  a  proriaional  committee,  who  first  takei  part  in  tbe  affaire  of  a  oompany,  bo  a«  to 
make  himself  indiTidnally  liable,  on  a  giTen  day,  does  not  thereby  make  himself  liable  for 
Mrrices  performed  for  the  Company  after  that  day,  where  the  order  was  given  before  it. 

An  admission  by  him  of  his  liability  is  not  conelnsiTe  against  him ;  but  the  Jury,  in  estimating 
its  weight,  are  to  take  Into  consideration  the  circumstances  under  which  it  was  made. 

Ai,  that,  when  it  was  made,  nnfoonded  opinions  preTailed  respecting  the  extent  of  a  prorisional 
committee  man's  liability. 

Assumpsit  for  work  and  labour  in  inserting  paragraphs  and  advertise- 
ments in  newspapers,  and  materials  provided  for  the  same;  and  for 
money  due  from  defendant  in  respect  of  procuring  to  be  inserted,  in  othex 
newspapers,  other  advertisements ;  for  commission  in  respect  thereof;  for 
newspapers,  goods  and  chattels  sold ;  for  money  paid,  and  on  an  account 
•tated     Plea :  Non  assumpsit.    Issue  thereon. 
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After  issae  was  joined,  the  defendant  paid  10007.  to  the  plaintiffs,  who 
Bndertook  that,  if  more  than  that  sum  were  recovered,  it  should  be  de- 
*Iucted  from  the  verdict;  and  that,  if  not  more  were  recovered,  the  plain- 
tiffs should  have  no  costs  subsequent  to  a  day  named.(a) 

On  the  trial,  before  Erle,  J.,  at  the  London  sittings  after  Hilary  term 
1847,  the  plaintiffs  recovered  a  verdict  for  877?.  4«.  Ad.  In  Eaater  term, 
1847,  Orowder  obtained  a  rule  nisi  for  increasing  the  damages,  or  for  s 
new  trial. 

In  Easter  term,  1848,(6)  Sir  F.  The9tger  and  BramweU  showed  cause ; 
and  Orowder^  Bally  and  Keane  supported  the  rule.  The  facts  of  the  case, 
and  the  points  discussed,  will  sufficiently  appear  from  the  judgment. 

Cfur.  adv.  vult. 
*Q991       *^^  Denman,  C.  J.,  in  this  term  (November  25th),  delivered 
-I  the  judgment  of  the  Court. 

This  was  an  action  for  4288Z.  for  inserting  advertisements  of  a  railway, 
from  September,  1845,  to  February,  184$.  Particulars  of  demand  had 
been  delivered  under  a  Judge's  order,  with  dates  and  items ;  and  those 
particulars  specified  the  date  of  the  order  for  each  item,  and  the  time 
when  each  advertisement  was  inserted.  The  item  under  date  of  the  7th 
of  October,  for  advertisements  inserted  between  that  date  and  the  latter 
end  of  October,  amounting  to  near  8000?.,  forms  a  principal  subject  of 
contention.  The  particulars  do  not  specify  any  order  of  the  15th  of 
October,  none  between  the  10th  and  17th  of  October. 

The  plea  was  Non  assumpsit ;  but,  under  a  Judge's  order,  the  defend- 
ant, after  action  brought,  paid  lOOOZ. :  so  that  the  real  question  was, 
whether  he  was  liable  beyond  that  sum. 

The  evidence  showed  that  the  projectors  had  obtained  names  for  a  pro- 
visional committee,  representing  that  there  was  no  liability,  and  had  joined 
with  a  firm  of  attorneys  in  London,  Messrs.  Elmslie  k  Preston,  and  had, 
in  September  and  the  early  part  of  October,  circulated  prospectuses 
with  the  names  of  a  provisional  committee,  the  defendant  being  so  named 
%^  these  prospectuses.  It  further  showed  that  orders  had  been  given. 
l^vtij  by  the  projectors,  partly  in  the  name  of  Elmslie  &  Preston,  sni 
partly  by  the  secretaries,  to  the  plaintiff  in  respect  of  advertisements. 
Those  of  most  importance  were  an  order  of  the  7th  October,  purporting 
to  be  signed  Elmslie  &  Preston,  directing  the  prospectus  sent  therewith 
to  be  inserted  in  all  the  papers  till  further  notice  ;  and  an  order  of  the 
^^  16th  October,  *also  purporting  to  be  so  signed,  in  these  words: 
^  ^'  Be  good  enough  to  cause  to  be  inserted  in  the  newspapers  before 
mentioned  the  accompanying  propectus  until  further  orders."  The  hand- 
writing of  the  other  orders  in  evidence  was  proved :  but,  with  respect  to  the 

.    (a)  Pattbsoit,  J.,  bad  ordered,  at  Cbambers,  tha^  nnlett  sneh  andertaking  were  given,  the  dm^ 
fondant  should  have  leave  to  plead  >«7inent  since  the  last  pleading,  without  affidarit. 

fji)  May  Ist,  before  Lord  Dbmhaiv,  C.  J.,  WioHTHAif  and  Erlb,  Jt.    And  Umj  28kfa, 
Lord  Dbnmah,  C.  J.,  Pattuoii,  CauBBiDOBy  and  Bblb,  Ja. 
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order  of  the  7th  October,  Mr.  Preston,  the  only  witness  on  the  subject, 
disclaimed  all  knowledge  of  the  handwriting ;  and  it  was  read  by  the 
admission  of  the  counsel  for  the  defendant.  And,  with  respect  to  the 
order  of  the  15th  October,  no  evidence  of  its  validity  or  application  was 
offered.  There  was  evidence  of  a  meeting  to  form  the  Company  on  the 
15th  October;  and  the  defendant  took  part  in  this  and  several  meetings 
from  that  time  forward.  When  the  project  had  failed,  the  defendant 
and  some  others  joined  to  endeavour  to  discharge  the  liabilities  incurred 
by  contributions ;  and  they  employed  an  attorney  who  drew  up  a  state- 
ment of  the  liabilities,  including  the  plaintiffs'  present  claim  ;  and  their 
letters  to  supposed  contributors  amounted  to  an  admission  that  such 
liabilities  were  due.(a)  On  this  evidence,  the  jury  found  that  the  defend- 
ant was  liable  on  all  orders  on  and  after  the  15th  October. 

The  learned  Judge  decided  that  this  verdict  was  to  be  applied  to  the 
bill  of  particulars  in  the  cause,  which  alone  had  been  looked  to  through- 
out the  trial  as  containing  the  demand  in  question :  and  he  entered  the 
verdict  for  the  amount  of  the  orders  appearing  therein,  dated  either  on 
or  after  the  15th  October.  A  rule  nisi  was  obtained  for  entering  a  ver- 
dict for  increased  damages,  on  the  ground  that  the  defendant  became  liable 
for  all  ^advertisements  inserted  after  the  15th  October  under  ri^^OA 
orders  given  before  that  day.  No  decision  has  been  cited,  nor 
any  principle  brought  forward,  which  would  alter  the  parties  to  an  exist- 
ing contract  by  reason  of  new  persons  being  admitted  to  the  benefit  of 
it.(6)  If  it  was  a  question  for  the  jury  whether  the  defendant  had  made 
himself  a  party  to  the  orders  before  the  15th  October,  they  expressly 
negatived  it ;  if  it  was  a  question  for  the  Judge,  he  negatived  it :  and,  in 
our  judgment,  this  part  of  the  rule  fails. 

It  was  alleged,  also,  that  there  should  be  a  new  trial  for  a  misdirection 
in  respect  of  the  supposed  admissions  of  liability  by  the  defendant,  the 
learned  Judge  having  told  the  jury  to  consider  the  circumstances  under 
which  they  were  made,  the  difference  between  trading  partnerships  and 
joint  stock  companies,  and  the  mistaken  view  under  which  the  defendant 
tfs  that  time  might  have  acted  in  respect  of  the  supposed  liability  of  aO 
members  of  provisional  committces.(cf)  But  the  same  line  of  observation 
has  been  before  held  correct  in  this  Court :  and,  as  a  general  rule,  the 
jury,  who  are  to  estimate  the  weight  due  to  an  admission,  have  a  right 
to  attend  to  the  circumstances  under  which  it  was  made.(<2) 

(a)  The  defendant's  coansel  contended  tbat  the  odmluion  woe  merely  as  to  the  Company's 
liability,  not  as  to  that  of  the  defendant  individnally. 

(6)  The  defendant's  eoanMl  relied  on  Whitehead  «.  Barron,  2  Moo.  k  Rob.  248;  Tonng  v 
Hunter,  4  Tnnn.  5S2 :  Beale  v,  Moals,  10  Q.  B.  976.  The  plaintiff's  oounsel  cited  Helsby  «.  Mean, 
6  B.  A  C.  504 ;  Lawler  o.  Kershaw,  Moo.  k  M.  93 ;  and  Maudahiy  v.  Le  Blanc,  2  Car.  A  P. 
409,  note. 

(c)  On  this  point,  reference  was  made,  daring  the  argnmcnt,  to  Reynell  v.  Lewis,  and  Wyld  «. 
Hopkins,  15  M.  A  W.  517 ;  and  to  Wilson  v.  Viscount  Cunon,  15  M.  A  W.  532. 

{d)  To  show  that  the  admission  would  not  bind  if  it  appeared  that  in  fact  the  party  admittim 
not  liable,  the  defendant's  ooanael  oit«d  SarUle  «.  BoberUon,  4  T.  R.  720. 
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i^qorn  *^^  ^^  farther  alleged  that  there  should  be  a  new  trial  on  the 
-*  ground  that  the  Judge  was  wrong  in  applying  the  verdict  accord- 
ing to  the  bill  of  particulars  ;  it  being  contended  that  a  large  portion  of 
the  item  in  the  particulars  under  the  date  of  the  9th  of  October  ought  to 
be  referred  to  the  order  above  mentioned  dated  the  15th  of  October. 
But  it  would  be  a  deception  on  the  defendant  to  allow  that  the  defence 
should  be  conducted  on  the  belief  that  the  bill  of  particulars  was  correct 
up  to  the  time  of  returning  the  verdict,  and  then  permit  the  plaintiffs  to 
allege  that  they  are  mistaken.  If  there  was  any  mistake,  it  should  have 
been  rectified  before  the  trial. 

The  verdict  does  not  appear  to  be  against  evidence. 

Bule  discharg*^  («) 

(a)  8m  next  oaae. 


NEWTON  and  WATKINS  v.  LIDDIARD. 

A  party  to  a  causa  who  is  proyed  to  hare  made  admiBsioDS  may  defeat  their  effect  by  thowins 
that  they  were  made  under  a  mittake  of  law :  Prorided  that  no  person  has  been  indaced  bj 
them  to  alter  his  condition. 

This  also  was  an  action  of  assumpsit,  against  another  member  of  the 
same  provisional  committee  as  that  referred  to  in  the  last  case.  Decla- 
ration, as  in  that  case ;  plea,  Non  assumpsit ;  on  which  issue  was  joined. 
There  was  also,  as  to  the  sum  of  999?.,  a  plea  of  payment  of  1000/.  in 
satisfaction,  after  action  brought.  Replication,  traversing  the  payment 
in  satisfaction :  and  issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  London  sittings  after  Trinity 
*9261  ^^^y  1847,  a  verdict  was  found  for  the  ^plaintifis  on  the  first 
"^  issue,  for  damages  less  than  999Z.,  and  for  the  defendant  on  the 
second  issue. 

Chambers^  in  Michaelmas  term,  1847,  obtained  a  rule  nisi  for  increas- 
ing the  damages,  or  for  a  new  trial :  and  it  was  made  part  of  the  rule 
that  it  should  come  on  for  argument  at  the  same  time  with  the  rule  in  the 
preceding  case. 

In  Trinity  term  last,(a)  Bramwdl  showed  cause ;  and  Chawber%^  BaU, 
and  Keane  supported  the  rule.  This  case  did  not  differ  from  Newton  r. 
Belcher  in  any  fact  material  to  the  point  now  reported.  The  subject 
discussed  will  sufficiently  appear  from  the  judgment.      Cfur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term  (November  25th),  delivered  th^^ 
judgment  of  the  Court. 

This  was  an  action  on  the  same  demands  as  in  the  case  of  Newton  t*. 
Belcher.  The  evidence  was,  in  many  respects,  the  same  as  in  that  case, 
with  the  exception  that  here  no  bill  of  particulars  in  the  action  had  been 

(a)  May  26th.    Before  Lord  DimcAH,  C.  J.,  PARisoir,  CoL£RU>aKy  and  Sblb,  Js. 
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delivered.  Bat  a  bill  of  the  plaintiflb'  demand  had  been  delivered  before 
action  brought,  which  was  proved  to  be,  literatim,  the  same  as  the  bill 
of  particulars  in  Newton  v.  Belcher*  [His  Lordship  then  referred  to  the 
proceedings  at  the  trial  to  show  that  the  jury  had  not,  as  had  been 
suggested  by  the  plaintiffs,  found  their  verdict  on  the  second  issue  under 
any  misapprehension  with  respect  to  the  dates  in  the  bill  delivered.] 

As  to  the  points  common  to  this  case  with  that  of  Newton  v.  Belcher, 
they  have  been  disposed  of  there. 

*Mr.  Ohambera  relied  on  one  additional  ground  for  a  new  trial,  r4rQ27 
namely,  that  it  was  a  misdirection  to  tell  the  jury  that  the  effect 
of  an  admission  by  the  defendant  could  be  altered,  if  the  admission  arose 
from  a  mistake  in  law ;  relying  on  an  analogy  to  the  rule  preventing  the 
recovery  back  of  money  paid  under  a  mistake  in  law.  But  no  authority 
was  cited  in  support  of  this  supposed  rule  as  applicable  to  admissions ; 
and,  on  the  contrary,  admissions  are  frequently  qualified  on  that  ground. 
l!he  general  doctrine,  laid  down  in  Heane  v.  Rogers,  9  B.  &  C.  577, 
586,(a)  that  the  party  is  at  liberty  to  prove  that  his  admissions  were  mis* 
taken  or  untrue,  and  is  not  estopped  or  concluded  by  them  unless  another 
person  has  been  induced  by  them  to  alter  his  condition,  is  applicable  to 
mistakes  in  respect  of  legal  liability  as  well  as  in  respect  of  fact. 

The  verdict  does  not  appear  to  be  against  evidence. 

The  rule  will  be  discharged.  Rule  discharged.(i) 

(a)  See  Dalla  «.  Lloyd,  anti,  p.  681. 
(h)  Beported  by  H.  DaTison,  Ssq. 
Bee  Newton  v.  Belcher,  antd,  p.  921. 
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In  eonntry  eaaiei,  if  a  plaintiff,  haTing  given  a  peremptoiy  undertaking  to  by  at  the  next  aselieiy 
enters  the  oanee  for  trial  at  such  auiiei,  and  giree  notice  of  trial  accordingly,  and  it  is  made 
a  reraanety  that  is  a  performance  of  the  undertaking  :  and,  although  he  does  not  afterwards 
enlarge  the  peremptory  undertaking,  or  try  at  Uie  assises  after,  the  defendant  is  not  entitled  to 
a  rule  ex  parte,  absolute  in  the  first  instance,  for  judgment  as  in  case  of  a  nonsuit. 

Where  snoh  a  rule  had  been  obtained,  and  plaintiff  had  notice  of  it  on  the  last  day  but  three  of 
Trinity  term,  and  on  the  fourteenth  day  after  such  notice  applied  at  chambers  to  hare  the  rule 
set  aside,  and  (proceedings  being  stayed)  obtained  a  rale  nisi  for  the  same  porpoee  at  the  be- 
ginning of  Michaelmas  term :  Held  that  he  wse  not  too  late. 

Two  defendants  being  sued  in  an  action  of  tort,  one  of  them  suffered  Judgment  by  default^  and 
the  other  pleaded  to  issue.  The  latter  obtained  a  rale  absolute  for  judgment  as  in  case  of  a 
nonsuft,  on  the  ground  that  plaintiff  had  not  proceeded  to  trial  in  pursuance  of  a  peremptoiy 
undertaking.  Before  such  judgment  was  signed,  plaintiff  obtained  a  rale  nisi,  calling  on  that 
defendant  alone  to  show  cause  why  the  rale  for  Judgment  should  not  be  set  aside. 

Held,  no  objection  to  making  the  rale  absolute,  that  the  defendant  who  had  suffered  judgment  by 
defintlt  was  not  called  upon  to  show  cause,  and  had  not  reeelTCd  notioe. 

Bliss,  on  7th  June,  1848,  on  the  part  of  the  defendant  Heslbp^ 
obtained  a  rule,  absolute  in  the  first  instance,  to  enter  judgment  in  thii 
cause  as  in  case  of  a  nonsuit. 

VOL.  XTT.— 67  2  Y 
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KnofcleSy  in  this  tenn  (4th  Norember,)  obtained  a  rule  calhDg  upon 
Heslop  to  show  cause  why  the  first-mentioned  rule  should  not  be  dis- 
charged, and  all  subsequent  proceedings  set  aside,  and  why  the  sum  of 
250/.  paid  into  this  Court  under  the  order  of  1st  July,  1848,  after  men- 
tioned,  should  not  be  paid  out  of  Court  to  the  plaintiff. 

By  the  affidavit  on  which  the  latter  rule  was  obtained,  the  following 
facts  appeared.  On  26th  of  May,  1847,  a  rule  in  this  cause  for  judgment 
as  in  case  of  a  nonsuit,  made  on  8th  of  May,  1847,  was  ordered  to  be 
discharged,  the  plaintiff  undertaking  peremptorily  to  bring  on  the  issue 
to  be  tried  at  the  then  next  Durham  assizes.  Notice  of  trial  was  given, 
and  the  cause  entered  for  trial,  for  those  assizes  ;  and  the  plaintiff  wifl 

'*'9291  '^P^'^P^^^  ^^  ^^7 '  ^^^'  ^  consequence  of  the  pressure  of  business, 
the  Judge  made  the  cause  a  remanet.  On  the  first  day  of  Mi- 
chaelmas Term,  1847,  a  motion  was  made  for  the  plaintiff  (notice  haviog 
been  given  to  the  defendant  Heslop)  for  a  rule  to  show  cause  why  the 
peremptory  undertaking  should  not  be  enlarged,  which  the  Court  refused, 
considering  that  the  plaintiff  had  complied  with  the  undertaking ;  notice 
of  which  was  given  to  defendant  on  4th  November,  1847.  The  plaintiff's 
agent  did  not  procure  the  cause  to  be  tried  at  the  Spring  assizes,  1848, 
believing  that  the  undertaking  was  satisfied  by  the  cause  being  made  a 
remanet ;  and  for  other  reasons  not  noticed  in  the  argument.  On  13th 
June,  1848,  Heslop's  agent  gave  notice  to  the  plaintiff  that  he  had 
obtained  the  above-mentioned  rule  of  7th  June,  1848,  and  had  signed 
judgment  upon  it.  The  action  was  for  a  malicious  prosecution;  and 
Baine  had  suffered  judgment  by  default.  It  was  deposed  that  the  plavi- 
tiff  bad  good  cause  of  action,  and  had  incurred  costs  to  the  amount  of 
(Upwards  of  150Z. 

The  plaintiff's  agent,  believing  the  representation  that  judgment  had 
'been  signed,  took  out,  on  24th  June,  1848,  a  summons  to  set  it  aside  for 
Irregularity,  which,  on  26th  June,  was  dismissed  with  costs,  as  being  toa 
late.  Judgment  had  not  yet  been  signed,  nor  the  rule  for  it  served.  On 
27th  June,  1848,  plaintiff  took  out  a  summons  to  show  cause  why  the  role 
of  7th  June,  1848,  should  not  be  discharged  on  payment  of  costs,  and  on 
a  peremptory  undertaking  to  try  at  the  then  next  assizes.  The  sunmions 
was  heard  on  1st  July,  1848,  before  Coleridge,  J.,  who  ordered  that,  if 
2502.  were  paid  into  Court  within  ten  days,  proceedings  should  be  stayed 
^  till  the  fifth  day  of  this  term.     The  *defendRnt's  agent  had  stated 

-I  on  the  hearing  of  the  summons  that  Heslop*s  general  costs  woold 
amount  to  2502. ;  the  plaintiff's  agent  now  deposed  to  his  belief  that 
they  would  not  exceed  140?.,  on  taxation  between  party  and  partj. 
The  250?.  was  duly  paid  into  Court.  In  answer,  the  defendant's  agent 
deposed  that,  to  the  best  of  his  recollection  and  belief*  he  had  not  stated 
that  the  judgment  had  been  signed  :  but  that,  before  the  hearing  of  26th 
June,  it  was  agreed  between  the  agents  that  it  should  be  admitted  that 
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the  judgment  had  been  signed.    He  stated  that  Heslop's  costs  would 
amount  to  about  2007. 

Bliss  now  showed  cause.  First,  Raine  should  have  been  called  upon 
by  the  present  motion  to  show  cause,  and  should  have  been  served  with 
the  rule.  One  of  the  several  defendants  cannot  make  absolute  a  rule  for 
a  new  trial  without,  at  any  rate,  serving  the  other  defendants  with  the 
rule,  though  those  other  defendants  have  obtained  a  verdict ;  Doe  dem. 
Dudgeon  v.  Martin,  18  M.  k  W.  811.  The  terms  may  indeed  be  imposed, 
so  as  to  protect  the  parties  entitled  to  protection,  and  may  be  made  the 
condition  of  a  new  trial  taking  place,  where  the  plaintiff  applies  for  a 
new  trial  against  one  of  several ;  at  any  rate  by  consent ;  Price  v.  Harris, 
10  Bing.  331.  Here,  Raine  would  be  entitled  to  take  the  benefit  of  the 
judgment  as  in  case  of  a  nonsuit.  One  of  two  defendants  may  obtain 
such  a  rule ;  Jones  v.  Gibson,  5  B.  &  C.  768 ;  and  that  will  enure  to  the 
benefit  of  both.  Stat.  14  G.  2,  c.  17,  s.  1,  enables  the  Court,  upon  the 
neglect  of  the  "^plaintiff,  on  due  notice  (that  is  to  the  plaintiff),  ^'  to  p^q^^ 
give  the  like  judgment  for  the  defendant  or  defendants"  '^as  in  >- 
cases  of  nonsuit."  Now,  if  there  had  been  an  actual  nonsuit  at  the  trial, 
it  would  have  accrued  to  the  benefit  of  Raine.  [Colbribgb,  J.  It  is 
laid  down  in  Tidd  that :  '^  When  there  are  two  defendants,  one  of  whom 
lets  judgment  go  by  default,  the  other  cannot  have  judgment  as  in  case 
of  a  nonsuit;"  2  Tidd's  Pr.  762,  9th  ed.,  where  Gosse  t;.  Macauley,  a 
MS.  case,  is  cited.]  That  is  not  consistent  with  the  statute(a).  The 
judgment,  in  its  present  form  (that  is,  general  and  not  for  one  defendant 
only),  is  regular ;  Sawyer  v,  Hodges,  1  Dowl.  P.  C,  N.  S.,  16.  In  any 
view  of  the  case,  the  rule  must  be  discharged :  for,  if  Raine  be  not 
interested  in  the  judgment,  the  plaintiff  may  still  proceed  to  assess 
damages  as  against  him ;  and,  if  he  be  interested,  he  should  have  been 
called  on  to  show  cause.  [Coleridge,  J.  The  plaintiff  loses  the  security 
of  having  the  two  defendants.]  No  detriment  of  that  sort  is  suggested: 
it  is  only  deposed  that  the  plaintiff  has  good  cause  of  action,  that  is, 
against  Heslop. 

Next,  the  application  is  too  late.  It  appears  that  the  plaintiff's  agent 
hnd  notice  of  the  rule  for  judgment  on  18th  June :  there  were  then  three 
days  left  in  Trinity  Term  ;(6)  but  the  plaintiff  took  no  step  to  discharge 
the  rule  till  27th  June.  In  Grant  v.  Flower,  6  Dowl.  P.  C.  419,(<?)  an 
interlocutory  judgment  was  signed  on  5th  November,  and  notice  given 
OD  8th  November :  and  it  was  held  "^that  a  rule  obtained  on  22d  r^cqon 
November,  to  set  aside  the  judgment,  was  too  late.  [Coleridge, 
J.  There  the  objection  to  the  judgment  was  only  irregularity.]  There 
should  be  the  same  promptness  wherever  the  application  is  to  the  discre* 
tion  of  the  Court.     In  Grant  v.  Flower,  an  intermediate  rule,  due  on 

(a)  And  the  oontnury  wm  decided,  by  this  Conrt,  in  Haddrick  v.  Heslop,  anU,  p.  267. 
(6)  In  the  year  1848,  the  laet  day  of  Trinity  term  waa  June  1 0th. 
(e)  See  Charleaworth  v.  Bllif,  7  Q.  B.  678. 
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2l8t  November,  to  compute  interest,  had  been  obtained  and  served :  Imt 
no  stress  appears  to  have  been  laid  on  that  fact  in  the  argmnent  or  judg- 
ment. The  defendant  here  has  lost  two  assizes.  [Golebid0B,  J.  He 
might  have  taken  the  canse  down  by  proviso.]  The  rule  is  not  moved 
for  on  the  ground  of  irregularity. 

Next,  this  rule  must  be  discharged  on  the  merits.  It  was  decided,  in 
Lumley  v.  Dubourg,  14  M.  &  W.  295,  that  a  peremptory  ondertakiiig 
was  not  forfeited,  where  the  cause  was  entered  in  pursuanee  of  thf 
undertaking,  but  was  made  a  remanet.  Before  that  case,  it  seems  to 
have  been  understood  that  even  this  was  a  forfeiture ;  Ward  v.  Turner, 
6  Dowl.  P.  C.  22.(a)  [Lord  Dekmak,  C.  J.  Could  anything  be  more 
unreasonable  ?]  No  doubt  the  practice  eBtabKshed  in  Lumley  v.  Daboorg, 
is  the  more  reasonable  one  ;  for,  after  entering  the  cause,  and  attempting 
to  try,  it  can  hardly  be  called  a  default  on  the  plaintiff's  part  that  the 
Judge  makes  it  a  remanet.  But  that,  though  it  excuses  the  non-trial  at 
the  assizes  where  the  cause  is  entered,  furnishes  no  excuse  for  a  second 
default.  The  peremptory  undertaking  ought  to  have  been  enlarged.  It 
is  true  that  the  plaintiff  did  apply  to  enlarge  it  in  Michaelmas  term,  1847, 
when  the  application  was  refused.  But  that  was  a  premature  application, 
*0QQ1  *^^^^®  ^®  might  have  tried  at  the  Spring  assizes,  1848,  and  would 
-I  not  then  have  been  in  default.  After  making  default  there,  be 
should  have  enlarged  the  undertaking :  but  he  has  allowed  Baster  and 
Trinity  terms  to  pass  by  without  applying  to  do  so.  In  Bushell  v.  Slack, 
4  Dowl.  &  L.  388,  a  plaintiff  gave  a  peremptory  undertaking  to  try  at 
the  sheriff's  court  in  two  months :  be  entered  the  cause  and  gave  notice 
of  trial  for  a  sitting  of  the  sheriff  on  a  day  within  the  time ;  but  the  cause 
did  not  come  on  upon  that  day ;  and  there  was  no  other  sitting  within 
the  time.  Pattbson,  J.,  held  that  the  plaintiff  ought  to  have  enlarged 
his  peremptory  undertaking,  and  could  not,  without  that,  give  fresh 
notice  of  trial  for  another  sitting.  [Lord  Dekman,  C.  J.  That  seems 
to  imply  that  the  undertaking,  followed  by  an  excusable  delay,  suspends 
the  proceeding.  Wightman,  J.  In  Mewbum  v.  Langley,  8  T.  B.  l,(i) 
tiiis  Court  held  that  the  undertaking  to  try  was  satisfied  by  entering 
the  cause,  which  was  made  a  remanet  by  consent,  and  that  judgment  as 
in  case  of  a  nonsuit  could  not  be  given  for  omitting  to  take  the  case 
down  to  a  subsequent  assize.]  The  postponement  of  the  cause  excuses 
the  default  only  at  the  assizes  at  which  the  postponement  takes  place. 
No  more  can  be  inferred  from  Rizzi  v.  Foletti,  5  Com.  B.  852.  [Colb- 
BIDGE,  J.  You  want  to  alter  an  undertaking  to  try  at  one  assizes  into 
an  undertaking  to  try  at  another.]  Stat.  14  G.  2,  c.  17,  s.  1,  seems  to 
contemplate  two  cases :  first,  where  the  plaintiff  neglects  '*  to  bring  suck 
issue  on  to  be  tried  according  to  the  coarse  and  practice"  of  the  Coorta; 
secondly,  where,  after  further  time  allowed,  he  ^^  shall  neglect  to  try 

(a)  Bee  Petrle  v.  CnUen,  7  Mwu  k  G.  1026. 
(fr)  Apparently  a  eonntry^  catue. 
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*80cli  issue  within  the  time  or  times  so  allowed."  Either  the  r^^nj 
plaintiff  is  in  default  for  not  obtaining  a  further  allowance  by  ^ 
enlarging  his  undertaking,  or  the  act  of  the  Judge,  in  making  the  case  a 
remanet,  operates  as  such  an  enlargement ;  and,  in  the  latter  case,  the 
enlarged  undertaking  has  been  forfeited  by  the  second  default.  [Cole* 
BinoB,  J.  A  judge  at  Nisi  prius  could  not  enlarge  the  undertaking.] 
In  Ward  v.  Tiumer,  5  Dowl.  P.  C.  22,  there  was  a  second  delay :  but 
that,  though  insisted  upon  in  argument,  certainly  does  not  appear  to  have 
been  a  ground  of  the  judgment. 

KnawleSf  contri.  Baine  has  nothing  to  do  with  the  present  question : 
the  rule  to  enter  judgment  has  been  obtained  at  the  instance  of  Heslop 
only ;  and  this  it  is  sought  to  set  aside :  Heslop  only  has  given  notice  of 
it :  no  judgment  has  been  dgned.  It  is  suggested  that  the  plaintiff  ought 
to  have  protected  himself  by  applying  to  enlarge  his  peremptory  under- 
taking :  but  it  appears  by  the  affidavit  that  he  did  so  in  fact :  and,  had 
the  Court  known  this,  they  would  not  have  made  the  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit.  The  original  undertaking  was  to  try 
at  the  Summer  assizes  of  1847 :  that  is  not  broken  by  omitting  to  try  at 
the  Spring  assizes  of  1848. 

Lord  Denman,  C.  J.    Raine  is  no  party  in  point  of  fact. 

CoLBBinoB,  J.  I  do  not  give  my  judgment  on  the  supposition  that 
there  has  been  any  fraud.  If  no  ''judgment  has  really  been  r^cQoe 
signed,  Raine  has  no  interest  in  the  present  question :  but,  even  ^ 
if  he  is  a  party,  there  is  no  ground  for  entering  the  judgment ;  and  the 
order  for  so  doing  must  be  set  aside.  From  the  cases,  it  appears  that 
Stat.  14  G.  2,  c.  17,  s.  1,  which  to  a  certain  extent  interferes  with  the 
old  practice,  imposes  a  duty  and  confers  a  benefit.  Here  there  has  been 
no  breach  of  the  duty,  because  it  is  not  the  plamtiff 's  fault  that  his 
undertaking  has  not  been  performed.  If  the  statute  be  inapplicable, 
then,  according  to  the  old  practice,  there  can  be  no  such  judgment. 

WiOHTMAX,  J.  I  am  of  the  same  opinion.  I  agree  to  the  rule  of 
practice  as  laid  down  in  Rizzi  v.  Foletti,  5  Com.  B.  852,  in  the  Common 
Pleas,  which  that  Court  decided  upon  after  communicating  with  the 
Barons  of  the  Court  of  Exchequer.  It  was  not  necessary  to  enlarge 
the  peremptory  undertaking :  the  plaintiff  had  fulfilled  it  by  taking  the 
cause  down  to  trial.  With  respect  to  Raine,  he  had  no  interest,  judgment 
not  having  been  signed  in  fact. 

Erle,  J.  In  Chitt.  Archb.  Pract.,  vol.  ii.  p.  1320,  ed.  8,  it  is  laid 
down  that  '^  The  plaintiff  will  sufficiently  comply  with  the  undertaking  in 
town  causes,  if  he  gives  notice  of  trial,  passes  the  record,  and  enters  the 
cause  for  trial,  and  continues  to  keep  the  record  and  jury  process  in  a 
state  for  trial,  until  the  cause  comes  on  in  its  term ;  and  in  country 
causes,  he  will  comply  with  it,  if  he  gives  notice  of  trial,  and  enters  the 
cause  for  trial  with  the  Judge's  marshal."  As  far  as  I  am  con-  ^^^^^ 
eemed,  I  would  not  "^sanction a  notion  that  in  town  causes  it  is  unnc-  v  *^  '^ 
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cessary  to  keep  the  process  in  a  state  for  trial.  This,  however,  is  a  country 
caase ;  and  it  seems  established  that  in  such  a  case  the  undertaking  is 
performed  by  entering  the  canse  for  trial,  though  it  be  made  a  remanet 
and  the  plaintiff  do  nothing  more.  Bizzi  v.  Foletti,  5  Com.  B.  852,  was 
a  town  cause ;  and  the  language  of  the  Court  there  is  very  wide.  As, 
therefore,  our  judgment  might  be  thought  to  warrant  an  application  of 
the  practice  to  town  causes,  it  is  necessary  to  point  out  that  I  do  not  con- 
sider it  as  sanctioning  such  an  application.  Bule  absolute. 


The  QUEEN  v.  EDTE.    Nov.  23. 

In  A  Conrt  holden  under  an  act  cited  in  Sohednle  (B.)  of  stat  9  A  10  Viet  e.  95,  A.,  on  1st  Jone, 
1840,  held  the  office  of  clerk  to  a  court  for  the  recovery  of  small  debts;  bnt, owing  to  the  stats 
of  his  health,  the  duties  were  performed  bjhis  depatj.  Held  that  sneh  depatjwas  notaitiUed 
to  be  appointed  clerk  to  the  Coontj  eonrt  nnder  sect.  34  of  the  latter  statnle,  as  "perfonaiog 
the  duties." 

In  the  rule  Nisi  for  a  Quo  Warranto  information,  it  is  not  enough,  under  Reg.  HiL  7  A  8  G.  4,  to 
state  that  the  party  against  whom  the  application  is  made  was  not  entitled  to  be  appointed  to 
the  office,  and  that  the  relator  was. 

Sir  F.  Thesiger^  in  last  term,  obtained  a  rule  calling  on  Thomas 
Edye  to  show  cause  why  an  information  in  the  nature  of  a  quo  warranto 
should  not  be  exhibited  against  him,  ^'  to  show  by  what  authority  he  claims 
to  hold  the  office  of  clerk  of  the  County  Court  at  StaiFord,  held  at  Han- 
ley  in  the  said  county,  under  and  by  virtue  of  an  act,"  &c.  (9  k  10  Vict 
c.  95,  '^  for  the  more  easy  recovery  of  small  debts  and  demands  in  Eng- 
land"); ''upon  the  ground  that  the  said  Thomas  Edye  was  not  entitled 
to  be  appointed  the  first  clerk  of  the  said  Court,  and  that  the  said 
Frederic  Bishop  was." 

*9^71  *'^^^  ^^^^  ^^  obtained  on  the  affidavit  of  Frederic  Bishop,  the 
proposed  relator,  and  of  another.  From  these  it  appeared  that, 
under  stat.  4  &  5  Vict.  c.  Ixxxi.  (local  and  personal,  public),  ''  for  the 
more  easy  and  speedy  recovery  of  small  debts  within  and  adjoining  the 
district  called  The  Staffordshire  Potteries,"  William  Bishop,  the  father 
of  the  relator,  was  appointed  clerk  to  the  Court  thereby  created.  W. 
Bishop,  in  June,  1845,  suflfered  a  paralytic  attack,  which  disabled  him 
from  attending  to  the  duties ;  and,  with  the  approbation  of  the  Judge  of 
the  Court,  he  appointed  F.  Bishop  to  act  as  his  deputy  during  his  illness. 
Thenceforward,  up  to  and  on  1st  June,  1846,  and  thence  until  the  aboli- 
tion of  the  Court,  F.  Bishop  performed  all  the  duties  of  the  clerk  of  the 
Court,  and  received  the  fees  to  his  own  use,  W.  Bishop  continuing  inca- 
pable of  acting.  Stat.  4  &  6  Vict.  c.  Ixxxi.  is  cited  in  Sched.  (B.)  of 
Stat.  9  &  10  Vict.  c.  95.(a)  By  an  order  in  council,  dated  9th  March, 
1847,  published  in  the  London   Gazette  of  10th  March,  1847,  Her 

(a)  See  sect  $ 
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Majesty  ordered  that  the  Court  should  be  abolished  on  18th  March  then 
instant,  and  that^  on  15th  March  then  instant,  stat.  9  &  10  Vict.  c.  95, 
should  be  put  in  force  in  every  county  throughout  England  and  Walet) 
(with  exceptions  not  here  applicable) ;  and  that  the  County  Court  of 
Staffordshire  should  be  held,  amongst  other  places,  at  Hanley:  and 
a  district  was  assigned  to  the  County  Court  at  Hanley,  comprising, 
with  inconsiderable  alterations,  the  district  included  within  the  juris- 
diction of  the  Court  first  mentioned.  About  20th  March,  1847,  be- 
fore any  County  Court  had  been  holden  under  the  order  in  council, 
Frederic  Bishop  applied  to  the  newly  appointed  Judge  of  the  County 
*Court,  s(nd  claimed  the  right  to  be  appointed  first  clerk  to  the  r^goo 
County  Court  at  Hanley ;  and  William  Bishop  offered  to  give  up  '- 
to  him  any  right  which  he  himself  might  have  to  such  appointment.  The 
Judge,  however,  appointed  Thomas  Edye,  the  present  defendant.  Fre- 
deric Bishop  addressed  a  memorial  to  the  Lord  Chancellor,  praying  that 
no  appointment  of  clerk  might  be  confirmed  to  the  exclusion  of  the 
memorialist.  The  memorial  was  transmitted  to  the  Judge,  for  his  further 
consideration :  but  he  did  not  withdraw  the  appointment  of  Edyc,  who 
had  ever  since  acted  as  clerk  and  received  the  fees. 

Sir  J,  Jervis^  Attorney-General,  Wehbt/y  and  Leofric  Temple  now 
showed  cause.  The  rule  fails  to  comply  with  Beg.  Hil.  7  &  8  6.  4  :{a) 
the  objection  to  the  title  no  more  appears  from  a  general  statement  like 
this  than  the  objection  to  an  award  would  appear  from  a  statement  that 
the  arbitrator  had  awarded  for  the  plaintiff  when  he  ought  to  have 
awarded  for  the  defendant.  The  cases  as  to  award  are  collected  in 
Watson  on  the  Law  of  Arbitration,  &c.,  p.  275,  6  (3d  ed.).  The  objec- 
tions ought  to  be  those  which  at  a  later  step  would  appear  on  the 
record,  (i)  The  language  here  used  might  include  disqualification,  want 
of  legitimate  appointment,  and  numerous  other  objections. 

Then,  as  to  the  right  of  Frederic  Bishop,  which  alone  is  insisted 
upon  in  the  affidavits.  He  relies  upon  sect.  84  of  stat.  9  &  10  Vict.  c. 
95,  which  enacts  ^'  that  the  persons  holding  the  offices  or  performing  the 
duties  of  clerks  and  high  bailiffs  in  any  Court  holden  under  any 
*act  cited  in  either  of  the  said  schedules  (A.)  and  (B.)  on  the  first  r^cqqq 
day  of  June  in  this  year,(c)  and  who  shall  continue  respectively 
to  hold  the  same  offices  or  to  perform  the  same  duties  at  the  time  when 
such  act  shall  be  repealed  under  the  provisions  of  this  act,  whether  or 
not  qualified  as  hereinbefore  provided,  shall  be  entitled,  if  not  disquali- 
fied under  this  act,  to  be  the  first  clerks  and  high  bailiffs  of  the  same 
Court  when  holden  as  a  county  court  under  this  act,  and  shall  continue 
to  execute  their  several  offices,  subject  to  the  power  of  removal  provided 
in  this  act."  The  clause  protects  two  classes  of  persons,  those  legally 
in  office,  and  those  performing  the  duties  of  the  office  de  facto :  but  Fre- 
deric Bishop  is  merely  a  deputy  of  the  principal  in  office;   and  the 

(a)  6  B.  A  C.  267. 

(b)  See  Begina  v.  Preeee,  5  Q.  B.  94,  95,  note  (A).  (e)  184^ 
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principal  in  fact  performs  the  dntiea  through  him.  The  same  seetioii 
provides  that,  where  ^^more  than  one  clerk"  was  acting,  ''the  same 
persons  shall  jointly  execate  the  office  of  clerk :"  but  a  deputy  does  not 
act  jointly  with  his  principal. 

Sir  F.  TJhesiger  and  Sir  J.  Bayley^  oontri.  The  Role  of  Court,  HiL 
7  &  8  G.  ^j(a)  requires  only  that  the  ''objections  intended  to  be  made  to 
the  title  of  the  defendant  shall  be  specified ;"  these  words  point  to  genoral 
objections,  such  as,  formerly,  not  haying  taken  the  test,  or  not  having 
been  properly  sworn  as  to  the  nature  of  the  office  required :  the  ground 
of  the  objections  need  not  appear.  Further,  by  the  latter  part  of  the 
Rule,  if  the  rule  to  show  cause  be  not  sufficiently  specific,  the  Court  or  a 
Judge  may  give  special  leave  to  raise  the  points  on  the  pleadings. 
MAffi  *As  to  the  merits :  the  statute  expressly  distinguishes  the  case 
^  of  a  party  in  office  from  that  of  a  party  merely  performing  the 
duties :  the  facts  here  come  precisely  within  the  second  case.  [Erlb,  J. 
Which  is  to  hold  the  office  here,  the  principal  or  the  deputy  ?]  It  may 
be  that  the  right  of  the  principal  is  superseded  by  the  deputy  having 
acted ;  or  the  two  may  be  entitled  to  hold  jointly.  Or  it  may  be  enough 
here  to  say  that  either  may  be  appointed.  Or  that,  both  being  within 
the  direct  words  of  the  act,  the  principal  is  disqualified  by  illness. 

Lord  DsKMAN,  G.  J.  I  think  there  is  nothing  in  the  point.  Had  the 
father  been  '^disqualified  under  this  act,"  we  might  have  inquired  whethw 
the  son,  within  the  meaning  of  the  clause,  was  a  party  "  performing  the 
duties :"  but  there  is  no  such  disqualification  here.  And  the  principal 
clearly  held  the  office,  while  the  deputy  performed  the  duties  for  him. 
""he  section  means  that  the  party  performing  the  duties  shall  be  appointed, 
7hen  either  there  is  no  one  holding  the  office,  or  the  person  so  holding 
A  disqualified  under  the  act. 

CoLERiDGB,  J.  The  son  is  here  the  relator :  and  he  did  not  hold  the 
office ;  for  his  father  did.  Then  the  words  "  or  performing  the  duties" 
cannot  be  relied  upon  without  raising  the  difficulty  which  has  been  sug* 
gested  from  the  Bench :  if  they  apply  when  one  party  is  in  office  and 
another  performs  his  duties,  which  is  to  be  appointed  ?  As  to  the  dis- 
qualification, it  merely  appears  that  the  father  is  unwell,  which  is  no 
disqualification  under  this  act. 

♦QJ.11  "^WiGHTMAN,  J.  I  think  that,  by  adopting  my  Lord's  con- 
^  struction,  we  effect  what  the  Legislature  intended.  The  statute 
applies,  first  to  a  person  holding  de  facto ;  secondly  to  a  person  perform- 
ing the  duties  of  an  office  which  is  vacant.  A  party  holding  an  office 
performs  the  duties  if  they  are  performed  by  the  hands  of  his  deputy. 
Here  nothing  appears  to  exclude  the  claim  of  the  father. 

Erlb,  J.  I  am  of  the  same  opinion.  No  one  can  claim  under  the 
second  alternative,  while  there  is  a  party  actually  in  office. 

Rule  discharged. 

Lord  Denman,  G.  J.    We  ought  to  observe  that  the  objection  here  is 

quite  insufficiently  stated. 

(a)  6  B.  A  0.  ler 
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DOE,  on  the  demise  of  JOHN  BBATNE  and  ELIZABETH  hia  Wife, 

V.  EDWABD  BATHER,  Clerk.    Nov.  24. 

Whara  tiM  titie  to  kad  hM  boM  tei«d  in  €t)«otgi«iity  ftnd  Jacl|^ttit  given,  and  the  mnraeoeMfU 
p«rt  J,  not  bftTing  paid  the  oosti^  brings  another  c^otment  for  lands  held  by  the  same  title,  the 
Coort  wlU,  at  the  instance  of  the  defendant  in  each  new  action,  stay  proceedings  till  payment 
of  eosts,  if  it  appear  thai  the  second  action  tarns  opon  the  same  question  of  title  which  wa« 
decided  in  the  fint  (at  the  ralidity  of  the  same  will),  tfaongh  a  dilTerent  parcel  of  land  be 
claimed,  and  a  different  person  made  defendant  And  although  the  party  who  was  sole  de< 
fendant  in  the  first  action  makes  his  wife  a  joint  lessor  of  the  plaintiff  in  the  second. 

TaXiFOURP^  Serjt.!  in  this  term,  obtained  a  rule  to  show  cause  why  the 
proceedings  in  this  ejectment  should  not  be  stayed  until  payment  of  the 
costs  of  a  former  ejectment  brought,  in  the  Court  of  Common  Pleas,  on 
the  demise  of  Henry  Francis  Bather  against  "^John  Brayne,  one  r^^Q^n 
of  the  present  lessors  of  the  plaintiff,  and  John  Edwards.  '- 

The  affidavit  on  which,  principally,  the  rule  was  obtained  stated  that 
the  present  action  was  brought  to  recover  the  moiety  of  a  messuage, 
garden,  stable,  &c.,  and  land,  in  the  parish  of  St.  Mary,  Shrewsbury, 
being  part  of  the  real  estate  of  the  late  William  Brayne,  devised  by  his 
will,  dated  23d  September,  1844,  to  the  now  defendant  Edward  Bather 
in  fee.  That  Elizabeth  Brayne,  one  of  the  now  lessors  of  the  plaintiff, 
and  her  sister  Catherine,  the  wife  of  John  Edwards,  claimed  title  to  the 
same  premises  as  tenants  in  common  under  a  will  alleged  to  have  been 
made  by  the  said  William  Brayne  on  26th  December,  1844.  That,  in 
Michaelmas  term,  1846,  an  ejectment  was  brought  in  the  Common  Pleas 
on  the  demise  of  Henry  Francis  Bather,  a  brother  of  the  now  defendant, 
against  the  now  lessor  of  the  plaintiff,  John  Brayne,  and  the  said  John 
Edwards ;  and  that  the  premises  which  it  was  sought  in  that  action  to 
recover  consisted  of  other  part  of  the  real  estate  of  the  said  William 
Brayne  deceased,  namely,  a  dwelling-house  and  premises  in  Shrewsbury, 
to  which  John  Brayne  and  Edwards,  in  right  of  their  wives,  claimed  title 
under  the  alleged  will  of  December,  1844.  That  the  cause  was  tried  at 
the  Shropshire  Spring  assizes,  1848,  and  a  verdict  found  for  H.  F. 
Bather,  the  then  lessor  of  the  plaintiff,  thereby  establishing  that  the  will 
of  September  23d,  1844,  under  which  he  claimed,  was  the  true  will  of 
the  said  William  Brayne.  That  judgment  was  entered  up  in  Easter  term, 
1848,  and  possession  given  to  H.  F.  Bather ;  and  that  his  costs  were 
taxed  at  1005Z.  1«. ;  which  still  remains  due  from  John  Brayne  and 
Edwards. 

*That  John  Brayne  and  Edwards,  notwithstanding,  retained  pos-  vi^oAo 
session  of  "  other  part  of  the  estate  of  the  said  William  Brayne,** 
which  he  had,  by  the  same  will  of  September  23d,  devised  to  Edward  Bather, 
the  now  defendant ;  and  he,  Edward  Bather,  in  May  last,  brought  ejectment 
in  the  Common  Pleas,  and  a  declaration  was  served  on  John  Brayne  and 
Edwards  as  the  tenants  in  possession ;  but  judgment  was  suffered  by  d^ 
VOL.  xn. — 68 
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fault,  and  possession  delivered  to  Edward  Bather.  No  part  of  the  coats 
was  paid. 

That  the  validity  of  each  of  the  wills  was  investigated  in  a  suit  in  the 
Prerogative  Conrt,  to  which  John  Brayne  and  Edwards  and  their  wives 
were  parties ;  and  judgment  was  given  (June  28th,  1848)  directing  probate 
to  issue  on  the  will  of  September  23d,  1844,  and  John  Brayne  and 
Edwards  were  ordered  te  pay  costs ;  which  costs,  however,  have  not  been 
ascertained,  Brayne  and  Edwards  having  given  notice  of  appeal  to  the 
Privy  Council. 

There  were  other  statements,  as  to  the  circumstances  of  John  Brayne 
and  Edwards,  and  their  dealings  with  the  property,  which  it  is  not 
necessary  to  detail :  and  the  afSdavit  concluded  by  stating  that  the  now 
lessors  of  the  plaintiff  had  commenced  another  action  of  ejectment  against 
John  Bather,  another  brother  of  the  now  defendant,  in  which  they  sought 
to  recover  ^'  other  portions  of"  William  Brayne's  estate,  devised  by  him 
to  John  Bather  by  his  said  last  will.     And 

*^  That  the  present  action  of  ejectment  is  brought  for  the  purpose  and  witk 
the  view  of  again  trying  the  same  title  as  was  in  question  and  decided  upon 
in  the  before-mentioned  actions  of  ejectment  on  the  demise  of  H.  F.  Bather 
*9441  ^^^  ^^^  ^^  defendant,  Edward  Bather,  respectively :  and  that 
the  said  John  Brayne  and  Elizabeth  Brayne  have  not  any  othei 
claim  or  pretence  whereon  to  found  the  present  action,  save  and  except  the 
said  pretended  will  of  the  26th  December,  1844."  '^  That  the  following  is 
a  copy  of  the  particulars  of  the  premises,"  &c.  (adding  the  particulars 
delivered  by  the  lessors  of  the  plaintiff  in  this  action) :  and  '^  That  the 
lands  and  premises  sought  to  be  recovered  of  the  said  defendant,  Edward 
Bather,  in  this  action  of  ejectment  are  (with  the  exception  of  about  twelve 
acres  thereof)  the  same  identical  premises  which  were  recovered  by  the 
said  defendant  Edward  Bather  in  the  said  action  of  ejectment  so  com- 
menced by  him  in  May  last,  as  aforesaid,  against  the  said  John  Brayne 
and  John  Edwards,  the  then  tenants  in  possession  of  the  same,  and  in 
respect  of  which  judgment  was  entered  up"  '^  by  default  as  aforesaid." 

An  affidavit  in  opposition  to  the  rule,  sworn  by  the  attorney  for  the  now 
lessors  of  the  plaintiff,  stated,  among  other  allegations,  not  material  to 
the  present  report,  that  the  ejectment  first  above  mentioned  was  brought 
on  the  demise  of  Henry  Francis  Bather,  then  a  minor,  against  John 
Brayne  and  Edwards,  as  the  trustees  and  executors  under  the  will  of 
December,  1844,  to  recover  premises  claimed  by  the  then  lessor  of  the 
plaintiff  under  the  will  of  September,  1844 ;  that  the  cause  was  tried  by 
a  special  jury  at  the  Shropshire  Spring  assizes,  1847,  and  a  verdict  found 
for  the  defendants,  establishing  the  will  of  December,  1844 ;  but  that  a 
new  trial  was  granted  by  the  Court  of  Common  Pleas  on  a  point  as  to  the 
*dd^l  ^^S^^  ^^  begin(a)  and  on  '^the  second  trial  a  verdict  was  found  for 
^  the  plaintiff.     The  affidavit  stated  in  conclusion :  ^^  That  the  pre- 

(a)  Dm  doa.  Bather  v.  Bnyney  &  Com.  B.  8M. 
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sent  action  of  ejectment  is  brought  between  quite  distinct  and  different 
parties,  and  who  claim  distinct  rights  and  interests  in  regard  to  the  par- 
ties in  the  before-mentioned  action  of  ejectment  on  the  demise  of  the  said 
H.  F.  Bather ;  and  that  the  lessors  of  the  present  plaintiff  have  been 
strongly  advised  that  their  case,  in  substantiating  the  last  will  of  the  said 
W.  Brajne,  deceased,  dated  the  26th  day  of  December,  1844,  has  never 
yet  been  fully  and  fairly  tried  and  investigated,  by  reason  of  the  position 
in  which  the  said  parties  to  the  before-mentioned  action  were  by  the 
attorneys  and  advisers  of  the  said  H.  F.  Bather  placed :  and  that,  conse- 
quently, the  present  lessors  of  the  plaintiff  have  never  had  the  opportu- 
nity of  examining  as  witnesses  the  said  John  Edwards  and  Catherine  his 
wife,  whose  testimony  this  deponent  has  been  informed  and  verily  believes 
will  be  of  the  very  utmost  importance  to  the  interests  and  title  of  the 
lessors  of  the  plaintiff  in  the  present  action  of  ejectment." 

Sir  John  JeruiSj  Attorney-General,  and  J.  Oray  now  showed  caase. 
The  former  ejectments  have,  it  is  true,  been  brought  to  try  the  validity 
of  the  same  will,  but  between  other  parties  than  the  present  defendant 
and  lessors  of  the  plaintiff,  and  to  recover  different  premises.  It -has 
never  been  held  that  the  same  question  may  not,  without  payment  of 
costs,  be  raised  in  ejectment  between  new  parties  and  for  property  not  in 
dispute  before.  Doe  dem.  Taylor  v,  Harris,  4  Man.  &  R.  669,  expressly 
decides  that  it  may.  There,  on  motion  to  stay  ""proceedings.  Lord  ri^^Aa 
Teitterden  said :  "  In  this  case  the  defendants  are  not  the  same 
as  in  the  former  ejectment,  nor  is  the  action  brought  in  respect  of  the 
same  subject-matter.  We  should  be  going  farther  than  the  Court  has 
hitherto  gone  if  we  were  to  interfere  in  the  manner  prayed."  {Tdlfimrdj 
Serjt.,  mentioned  Doe  dem.  Heighley  i;.  Harland,  10  A.  &  E.  761.) 
There  the  decision  was  different ;  but  the  reason  given  for  holding  that, 
where  the  title  is  the  same,  a  second  ejectment  might  be  stayed  till  secu- 
rity was  given  for  costs  of  the  first,  though  the  party  suing  was  not  the 
same,  was  that  "he  must  be  privy  in  interest."  Here  the  defendant  is 
not  identified  with,  or  made  privy  in  interest  to,  his  brother.  If  the 
former  action  had  been  against  a  devisee,  and  the  present  against  his  heir 
at  law,  the  rule  governing  the  last  cited  case  woidd  have  applied.  But 
the  tenants  of  the  several  parcels  into  which  the  testator's  lands  are 
divided,  though  they  have  the  same  interest  as  to  title,  are  not,  in  a  legal 
sense,  privy  to  each  other.  The  principle  by  which  the  Courts  have  been 
guided  in  this  respect  appears  in  Doe  dem.  Feldon  v.  Roe,  8  T.  R.  645,(a) 
where  the  ejectment  was  brought  by  the  son  of  a  former  lessor  of  the 
plaintiff  against  the  son  of  a  former  defendant,  on  the  same  title,  and 
proceedings  were  stayed.  Keene  dem.  Angel  v.  Angel,  6  T.  R.  740, 
may  be  deemed  an  authority  for  going  farther :  but  there,  though  the 
defendants  in  the  two  cases  were  different,  the  ground  of  decision  wa? 
tbat  the  actions  were  "  in  effect  between  the  same  parties."     The  rulci 

(a)  And  soe  Doe  dem.  Reea  v.  Thomas,  4  A.  ft  E.  348. 
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^g^y-.  as  laid  dovn  in  2  Tidd's  Pract.  1283  (9th  ed.),  that  the  ^CoarU 
-^  will  stay  the  proceedings,  ^^  whether  the  second  ejectment  he 
brought  by  the  lessor  of  the  plaintiff,  or  by  the  defendant,  in  the  former 
one ;  or  by  or  against  all,  or  some  of  the  parties ;  or  by  a  third  person, 
under  whom  the  lessor  of  the  plaintiff  claims ;  or  for  the  same  or  different 
premises,  so  as  it  be  on  the  same  title,  and  for  part  of  the  same  estate ;" 
implies  that,  although  parties  be  different,  they  must  be  substantially  the 
same,  as  being  privy  in  title  to  the  particular  property.  Claiming  differ- 
ent parcels  under  the  same  will  is  not  such  a  privity.  The  defendant 
here  has  not,  by  himself  or  one  whom  he  represents,  been  vexed  in  a 
former  suit.  To  him,  the  costs  incorred  by  his  brother  are  not  such  a 
vexation.  Now  that  parties  can  no  longer  resiurt  to  real  actions,  there 
is  the  less  reason  for  dispensing  with  strictness  in  the  action  of  ejectment. 
The  present  motion  goes  a  length  which  the  Courts  have  never  yet 
sanctioned. 

Talfourdy  Serjt,  with  whom  waa  WhUmarej  .contrl^  was  stopped  by 
the  Court. 

Lord  Dbnman,  C.  J.,  after  asking  the  counsel  who  were  to  have  sap- 
ported  the  rule  how  far  they  could  identify  the  present  parties,  respect- 
ively, with  those  in  Doe  dem.  Henry  Francis  Bather  v.  Brayne  and 
Edwards,  said :  Independently  of  that  question,  I  think  this  is  a  case  in 
which  we  ought  to  interfere.  Doe  dem.  Taylor  v.  Harris,  4  Mann,  k  B. 
569,  must  be  misreported.  What  Lord  Tkntbbdbn  there  says  could  be 
no  reason  for  refusing  to  go  as  far  as  was  desired  in  that  case,  if  the  Court 
^  had  thought  fit.   The  Courts  have,  from  time  to  time,  gone  ^farther 

-I  in  such  cases  than  they  had  previously  done ;  exercising  the  dia- 
cretion  which  they  cleaxly  have  in  this  respect.  We  cannot  but  see  that 
the  present  action  relates  to  part  of  the  estates  devised  by  the  will  which 
was  in  question  before,  and  that  the  same  party,  as  lessor  of  the  pl&inti^ 
is  trying  to  establish  in  this  action  what  he  then  failed  to  establish.  The 
rule  must  be  absolute. 

CoLERiDQE,  J.  John  Brayne  was  a  defendant  in  the  former  ejectment 
brought  by  a  devisee  of  William  Brayne,  of  which  the  costs  have  not 
been  paid.  Now  he,  with  his  wife  as  a  joint  lessor  of  the  plaintiff^  bringa 
an  ejectment  against  another  devisee  of  William  Brayne,  drawing  into 
question  the  validity  of  the  same  will.  It  is  contended  that  the  present 
defendant  was  not  put  to  vexation  by  the  former  suit,  and  that  the  present 
action  is  new  as  to  the  lessors  of  the  plaintiff.  But,  if  the  wife  has  a  claim, 
it  must  be  as  devisee  under  the  will,  we  are  not  to  assume  that  she  hae  a 
separate  property  in  the  land  to  be  recovered ;  her  husband,  therefore, 
claims  a  present  interest  in  the  land,  which  interest  he  seeks  to  enforce 
by  again  Htigating  the  title  already  tried.  This  being  so,  we  ought  not 
to  refuse  the  rule  simply  because  the  defendant  is  not  the  same  as  before. 
It  is  sufficient  here  that  the  party,  on  one  side,  is  the  same,  the  propertf 
(for  this  purpose)  the  same,  and  the  same  question  raised  by  the  suit. 
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SrlE)  J.  The  lessor  of  the  plaintiff  here  is  substantiallj  the  same  as 
is  the  former  ejectment.  It  is  true  that  his  wife  is  joined  as  a  lessor  of 
the  plaintiff:  but,  if  the  action  fails,  he  is  responsible  in  costs ;  if  it  suc- 
ceeds, he,  daring  their  lives,  at  all  events,  will  have  a  *joint  enjoy-  r^QAn 
ment  of  the  property  with  her.  The  party  suing,  therefore,  is  ^ 
substantially  the  same ;  and  the  question  is  the  same,  namely  of  two  wills 
which  is  the  true  one.  It  is  said  that  the  defendant  here  is  a  stranger 
to  the  former  suit.  Oo-devisees  would,  I  think,  clearly  have  a  joint 
interest  in  sustaining  the  will :  but  I  do  not  consider  it  necessary  to  put 
the  decision  upon  that  point :  it  is  enough  that  John  Brayne,  the  lessor 
q£  the  plaintiff,  was  party  to  the  former  ejectment  as  well  as  this,  and  the 
question  raised  is  the  same  in  both.  Bule  absolute. 


SEVERIN  V.  LEICESTER.    Nov.  24. 

B«f^  Geo.  Mieb.  8  W.  4  (12),  whioh  diroota  thaty  where  the  time  for  plemding  ehAll  not  expire 
before  10th  Augnsty  it  ehall  nm  from  24th  October  following,  applies  where,  according  to  the 
practice  daring  other  parte  of  the  year,  the  time  for  pleading  would  expire  upon  the  lOth  of 
AugwL  Therefore,  if  an  eight  daya'  nottoe  to  plead  be  giTcn  on  Angnst  2d,  jadgment  eigned 
on  the  11th  for  want  of  a  plea  ia  izregnlar. 

Pbbt.  On  2d  August  last,  the  plaintiff  was  served  with  notice  of  the 
declaration,  and  that,  unless  he  pleaded  within  eight  days,  judgment 
would  be  signed :  he  not  having  pleaded,  final  judgment  was  signed  on 
11th  August,  and  notice  thereof  was  given  to  defendant  on  12th  August. 
Defendant  took  out  a  summons  to  show  cause  why  the  judgment  should 
not  be  set  aside,  with  costs.  The  summons  was  heard  on  15th  August, 
before  Aldbrson,  R,  who  dismissed  it  with  costs.  The  defendant,  on 
18th  August,  paid  the  debt  and  costs  under  protest,  with  notice  of  his 
intention  to  apply  to  this  Oourt. 

Jcycty  in  this  term,  on  afSdavit  of  the  above  facts,  obtained  a  rule 
calling  upon  tho  defendant  to  show  cause  why  the  order  of  Alderson, 
B.,  should  not  be  rescinded,  and  the  judgment  and  subsequent  proceedings 
be  set  aside,  and  why  the  plaintiff  should  not  refund  to  defendant  the 
money  paid,  with  the  costs  occcasioned  by  the  judgment  and  application. 

*Crompton  now  showed  cause.  The  question  is,  whether  the  r*QCA 
iriew  taken  by  the  learned  Baron  at  chambers,  or  that  of  Patte- 
SON,  J.,  in  Morris  v.  Hancock,  1  Dowl.  P.  G.  K  S.  820^  be  correct.  In 
the  case  last  mentioned,  it  was  held  that  the  effect  of  Reg.  Gen.  Mich. 
8  W.  4,(a)  rule  the  12th,  is  that^  where  the  time  for  pleading  would  other- 
wide  expire  on  the  10th  of  August,  the  time  for  pleading  under  this  rule, 
runs  from  the  24th  of  October  following.  Here,  also,  the  time  for  plead- 
ing expired  on  10th  August.  Now  the  rules  in  question  are  framed  under 
f^%  authority  of  stat  2  &  8  W.  4,  o.  89,  s.  14,  ^'  for  the  effectual  exe^ 

(•)  4a*Ad«4 
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tion  of  this  act."  Bat,  by  sect.  11  of  the  statute,  it  is  provided  'Hbat 
no  declaration,  or  pleading  after  declaration,  shall  be  filed  or  delivered 
between  the  said  10th  day  of  August  and  24th  day  of  October."  This 
nrovision  allows  of  delivering  a  plea  on  the  10th  of  August ;  and  the  rule 
of  Court  ought  to  be  so  construed.  Its  words  certainly  are  **  shall  not 
have  expired  before  the  10th  day  of  August:"  but  the  reasonable  con- 
struction is  that  the  rule  does  not  include  cases  where  the  time  expires 
before  the  10th  day  of  August  expires.  By  this  construction,  if  the 
defendant  has  not  had  his  full  time  for  pleading  in  August,  under  the 
statute,  he  will  have  a  right  to  reckon  from  the  24th  of  October :  and 
the  rule  probably  meant  no  more.  Not  before  may  bo  considered  m^ 
identical  with  after, 

Joyee^  contrd*,  was  stopped  by  the  Court. 

Lord  Dbnman,  C.  J.    We  must  abide  by  the  words  of  the  rule. 

CoLEBmoB  and  Eblb,  Js.,(a)  concurred. 

Rule  absolute,  without  costs. 

(a)  WiGHTV AH,  J.,  WM  abwnt 


sknrin       *I>OE  ou  the  dcmisc  of  BANKS  and  Others  v.  HOLMES. 
^Sy  Nov.  24. 

When  A  esase  waa  referred,  with  aU  matten  in  differenee,  at  Kisi  prins,  and  the  order  of  referei 
empowered  the  Court  of  Qneen'e  Benoh,  in  the  eyent  of  any  application  being  made  on  the 
enbjeot  of  the  award,  to  refer  the  matter  back  to  the  arbitrator  for  fbrther  oonsideration : 

Held,  that  the  applieation  to  refer  back  most  he  made  within  the  lame  time  aa  an  applieatfon  te 
Bet  aside  an  award. 

At  the  Cumberland  Summer  assizes,  1847,  this  cause  having  been  en- 
tered for  trial,  an  order  was  made,  by  consent  of  parties,  that  there  should 
be  a  verdict  for  the  plaintiff,  subject  to  the  award  of  two  persons,'  to 
whom  the  cause  and  all  matters  in  difference  were  referred ;  and  that, 
^in  the  event  of  any  application  being  made  to  the  Court  of  Queen'i 
D^nch  on  the  subject  of  the  award  to  be  made  by  the  said  arbitratoTSi 
the  said  Court  should  have  full  power  to  refer  the  matter  back  to  the  said 
arbitrators  for  further  examination."  The  arbitrators  made  their  award 
on  29th  October,  1847  ;  and  the  order  of  reference  was  made  a  rule  of 
Court  in  January,  1848.  On  affidavit,  stating  as  above,  and  that  certui 
matters  in  difference  had  not  been  awarded  upon, 

Joeeph  Addison^  on  behalf  of  the  plaintiff,  now  moved  for  a  rule  to 
show  cause  why  the  award  should  not  be  referred  back  to  the  arbitrators. 
If  the  application  were  to  set  aside  the  award,  it  would  be  too  late.  The 
practice  as  to  that  is  founded  upon  the  principle  of  applying  the  mle  in 
Stat.  9  &  10  W.  8,  c.  16,  s.  2,  to  cases  where  the  jurisdiction  of  the  Court 
is  not  derived  from  the  8tatute.(a)    But  this  is  not  an  application  to 

(a)  See  WatMO,  On  the  Law  of  ArbUmtioB,  Ao.,  p.  STO,  Id  ed. 
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B6t  the  award  aside.  [Goleridgb,  J.  Gould  we  grant  *such  an  p^n^ro 
application  if  this  submission  had  been  made  under  the  statute  ?]  I-  ^ 
The  statute  would  be  inapplicable :  the  application  is,  to  be  allowed  to 
carry  out  the  terms  of  the  submission.  (He  then  stated  the  objections  to 
the  award.) 

Lord  DsNMANy  C.  J.  The  usual  limitation  as  to  time  must  be  con- 
sidered as  being  understood  in  the  submission. 

GoLBRiDas  and  Eblb,  Js.,(a)  concurred.  Bule  refused. 

(a)  WioBTKAv,  J.,  WBa  At  Nisi  prins. 


LOWLET  V.  ROSSI.    Nov.  24. 

6t»t  10  A  11  Viet  e.  IzxL,  s.  1,  enaoti  that  «11  penonal  Mtioni  (with  fome  exeeptiona  not  m»- 
terUl),  where  the  debt  or  damage  doee  not  exceed  20^,  whicli  shall  be  commenced  in  the 
Sherilb'  Court  of  London,  shall  be  holden  acoording  to  the  proyisions  of  that  act  By  sect  40, 
prooess  may  be  issued  out  of  that  Court  prorided  that  defendant  dwell,  or  shall  within  six 
calendar  months  have  dwelt,  within  the  eity  or  liberties  j  or  if  the  eaute  of  actum  arow  iktrtin. 
Sect  113  deprives  the  plaintifF  of  eosts  if  he  sues  in  a  superior  court,  and  recoyers  less  than 
202.,  for  any  cause  for  which  a  plaint  might  have  been  entered  in  the  London  Court;  excepting 
out  of  this  clause  actions  which,  before  the  statute,  might  have  been  brought  in  the  superior 
eonrts,  where  the  parties  live  more  than  twenty  miles  from  each  other,  or  where  an  oiBcer  of 
the  London  Court  is  a  party;  which  actions,  by  sect  112,  maybe  brought  in  the  London  Court 
or  a  superior  court  at  the  plaintUT's  option. 

Held  that  a  party  suing  in  a  superior  Court  on  a  promissory  note,  and  recovering  less  than  202., 
may  be  depriyed  of  costs  under  sect  113,  though  the  cause  of  action  has  no  locality. 

J.  Grbbnwood,  in  this  term,  obtained  a  rule  to  show  cause  why  the 
plaintiff  should  not  bring  in  the  record,  and  defendant  be  at  liberty  to 
enter  a  suggestion  thereon  to  deprive  plaintiff  of  his  costs  of  this  action, 
the  verdict  found  for  the  plaintiff  being  for  a  sum  less  than  20Z.,  and  for 
the  recoTery  of  which  a  plaint  might  have  been  entered  in  the  City  of 
London  Sheriffs'  *Court  pursuant  to  stat.  10  &  11  Vict.  c.  Ixxi.,  p^qvq 
local  and  personal,  public,  s.  113.(a)  '- 


(o)  "  For  the  more  easy  reoorery  of  small  debts  and  demands  within  the  city  of  London 
^  liberties  thereof." 

Beet  1,  referring  to  the  acts  for  establishing  and  regulating  the  Court  of  Requests  in  the  eitf 
of  London,  and  reciting  that  the  SheriiTs'  Court  of  that  city  is  a  Court  of  ancient  jurisdiction, 
"  baring  cognisance  of  all  pleas  of  personal  actions  to  any  amount,"  enacts  "  That  all  pleas  of 
personal  actions,  where  the  debt  or  damage  claimed  is  not  more  than  20/.,  whether  on  balance 
of  account  or  otherwise,  which  shall  hereafter  be  commenced  or  tried  in  the  Sheriffs'  Court,  shall 
be  holden  in  the  said  Court  without  writ,  and  shall  be  heard  and  determined  in  a  summary  way, 
and  according  to  the  provisions  of  this  act"  A  proviso  follows,  making  exceptions  (as  to  par- 
ticular classes  of  actions),  not  material  to  the  present  case. 

Sect  39  gives  practical  directions  for  the  proceeding  by  plaint 

Sect  40  enacts  that  the  summons  (by  which  plaints  are  to  be  commenced)  may  issue,  provided 
the  defendant  or  one  of  the  defendants  shall  dwell  or  carry  on  his  business  within  the  city  or 
liberties  at  the  time  of  action  brought,  or  shall  have  so  dwelt,  Ac,  within  six  calendar  montbi 
next  before ;  ''  or  if  the  cause  of  action  arose  therein." 

Sect.  112  enaets:  "  That  all  actions  and  proceedings  which  before  the  passing  of  Ais  act>  might 
hare  been  brought  in  any  of  her  nicety's  Superior  Courts  of  Record,  where  the  plaintiff  dwelli 
■lore  than  twenty  miles  from  the  defendant,  or  where  any  oiBcer  of  the  Court  holden  under  the 
ycoviiioni  tf?  thia  aet  shall  be  a  party,  except  in  respect  of  any  claim  to  any  goods  and  ehatteli 
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The  following  facts  appeared  on  the  affidavita.  The  actioft  was  brought 
in  the  Qaeen's  Bench  to  recorer  182.  4t.  6(2.,  the  amount  of  a  prcmiBSory 
*9541  ^^^  made  by  ^defendant  in  faronr  of  plaintiff.  There  were 
-'  counts  on  the  note,  for  goods  sold  and  delirered,  and  on  an 
account  stated.  Pleas :  to  the  Ist  count,  that  defendant  did  not  make 
the  note;  to  the  others,  Never  indebted.  The  note  was  made  and 
delivered  within  the  jurisdiction  of  the  London  Court  above  mentioned ; 
the  consideration  was  goods  sold  and  delivered  within  the  same  jurisdic- 
tion :  and  both  plaintiff  and  defendant  resided  within  it,  and  in  the  City 
of  London,  at  the  time  of  action  brought.  Neither  party  was  an  officer 
of  the  London  Court.  The  cause  was  tried  (June  15th,  1848)  before 
the  sheriff,  and  a  verdict  found  for  the  plaintiff  for  18Z.  4«.  6(2.,  which 
the  defendant  paid  into  this  Court  under  a  Judge's  order. 

Meymott  now  showed  cause.  The  words  in  stat.  10  &  11  Vict.  c.  hcxi., 
s.  118, ''  any  cause"  ^^  for  which  a  plaint  magfat  have  been  entered"  in  the 
London  Court,  means  causes  in  which  the  plaint  must  necessarily  have 
been  so  entered;  Bailey  v,  Robson,  5  Com.  B*  934.  But  bills  of 
exchange  and  promissory  notes  have  no  locality :  the  practice  has  been 
to  consider  them  as  the  subject  of  action  wherever  they  may  happen  to 
be :  for  which  reason  the  venue  cannot  be  changed  in  an  action  upon  a 
bill  or  note ;  Mondel  v.  Steele,  8  M.  &  W.  640,  643.  The  act  must  be 
interpreted  accordingly.  ''  Statutes  are  to  be  construed  in  reference  to 
the  principles  of  the  common  law.  For  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  make  any  innovation  upon  the  common  law, 
further  than  the  case  absolutely  required ;"  Dwarris  on  Statutes,  564, 
2ded. 

MKKTi  *«^«  Ghreenwaodj  contri.  The  present  action  is  not  only  on  a 
^  promissory  note,  but  for  goods  sold  and  delivered.  It  is  tme 
that,  in  construing  the  County  Courts'  Act,  9  &  10  Yict.  c.  95,  a  ques- 
tion has  arisen  on  the  sections  (128,  129)  corresponding  with  those  now 
in  question,  whether  actions  upon  notes  and  bills  of  exchange  were  within 
the  exclusive  jurisdiction  of  the  County  Courts  or  not ;  Nind  v.  Rhodes, 
5  Dowl.  k  L.  621,  Butler  i;.  Corney,  2  Exch.  474.  In  the  latter  case 
the  Court  of  Exchequer  thought  the  point  doubtful,  and  for  that  reason 
made  a  rule  absolute  for  a  suggestion  to  deprive  the  plaintiff  of  costs,  in 
order  that  the  question  might  be  formally  raised  if  the  parties  chose  to 
contest  it.     But  the  words  on  which  the  whole  doubt  turned,  in  sect, 

tifken  in  execoiion  of  the  process  of  the  Coart»  or  the  proeeeds  or  ralae  thereof,  maj  he  hro«ght 
illd  determined  in  any  such  superior  court,  at  the  election  of  the  party  suing  or  proceedingy  as 
If  this  act  had  not  heen  passed.'' 

Sect  113  enacts :  **  That  if  any  action  shall  be  commenced  after  the  passing  of  this  aet,  ia  aqy 
<}f  her  Majesty's  Superior  Courts  of  Record,  for  any  cause  other  than  those  lastly  hereinbefore 
ipecified,  for  which  a  plaint  might  hare  heen  entered  in  the  Court  holden  under  the  provuMaa 
of  this  act,  and  a  rerdict  shall  he  found  for  the  plaintiff  for  a  sum  not  more  than  30^  if  tke  all 
aotioD  is  founded  on  contract,  or  less  than  5{.  if  it  be  fbunded  on  tort,  the  said  plaintiff  shatt  kava 
judgment  to  recover  such  sum  only,  and  no  oosts :"  unltss  the  Judge  shall  eerti^  that  th«j 
ilt  to  be  brought  in  the  Superior  Court 
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128  of  that  act  (namely,  ^'  or  where  the  canse  of  action  did  not  arise 
wholly  or  in  some  material  point  within  the  jurisdiction,"  &c.),  are  not 
found  in  stat.  10  k  11  Vict.  c.  l^i.,  s.  112. 

Coleridge,  J.(a)  This  rule  must  be  absolute.  I  do  not  think  there 
is  any  doubt  on  the  construction  of  the  statute.  If  there  were,  we  should 
act  upon  the  principle  adopted  in  the  Court  of  Exchequer. 

Erlb,  J.(b)  concurred.  Rule  absolute. 

(a)  Lord  Dbhitav,  C.  J.,  ma  oat  of  Court 
(6)  WiOBTMAV,  J.,  waa  at  Kisi  prins. 


♦NATHAN  V.  STORY  and  Another.    Nov.  24.        [»956 

By  the  prtetiee  of  the  Court  of  Q.  B.,  when  a  role  for  jndgment  ai  in  ease  of  a  nonsnU  is  dis- 
charged on  a  peremptory  undertaking,  it  is  not  necessary  for  the  defendant  to  draw  ap  and 
serve  the  rule  if  he  wishes  to  enforce  it. 

The  plaintiir  and  his  attorney  cannot  he  admitted  to  allege  (though  the  Ikct  he  so)  that  they  did 
not  know  of  the  peremptory  undertaking. 

A  RULE  having  been  granted,  on  the  first  day  of  the  term,  for  judg- 
ment as  in  case  of  a  nonsuit  for  not  proceeding  to  the  trial  of  this  cause 
in  pursuance  of  a  peremptory  undertaking,  Hawkins^  on  a  subsequent 
day,  obtained  a  rule  to  show  cause  why  the  first-mentioned  rule  should 
not  be  discharged  and  all  subsequent  proceedings  set  aside  for  irregu- 
larity, with  costs,  or  why  the  rule  should  not  be  discharged  and  the 
peremptory  undertaking  enlarged. 

By  the  affidavits  for  and  against  the  present  rule,  it  appeared  that  a 
previous  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  had  been  dis- 
charged in  last  Trinity  term,  June  6th,  on  a  peremptory  undertaking  to 
try  at  the  sittings  in  Middlesex  after  that  term.  The  plaintiff,  on  the 
14th  of  June,  served  notice  of  trial  for  those  sittings,(a)  and  set  the  cause 
down  for  trial ;  but  the  attorney  for  the  defendants  objected  to  the  notice 
as  being  too  late,  and  said  that  he  should  treat  it  as  a  nullity.  A  further 
notice  of  trial  was  thereupon  given  on  the  plaintiff's  behalf;  and  the 
cause  (which  had  never  been  reached  in  the  course  of  proceeding  at  nisi 
prius)  remained  in  the  list.  The  plaintiff's  attorney  now  deposed  that 
*' no  rule  or  other  document  embodying  the  peremptory  undertaking" 
<*  was  drawn  up  or  served  either  by  or  upon  the  plaintiff  or  his  attorney, 
or  any  other  person  on  his  behalf,  until  after  the  commencement  of  the 
sittings"  after  Trinity  term,  and  after  ^notice  of  trial  had  been  r^tqe^ 
given :  and  that  the  delay  in  giving  the  notice  of  trial  was  solely 
by  reason  of  the  plaintiff  and  his  attorney  not  knowing  that  the  rule  of 
June  6th  had  been  made,  or  the  peremptory  undertaking  entered  into, 
until  the  14th  of  June ;  and  that  the  plaintiff's  attorney,  as  soon  as  ha 
was  informed  of  the  peremptory  undertaking,  gave  notice  of  trial. 

(a)  This  notice  made  no  reference  to  the  peremptoiy  undertaking. 

VOL.  XII.— 69  2z2 
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Leuns  now  showed  cause.  The  defendants  were  not  bonnd  to  serre 
the  peremptory  undertaking,  or  give  notice  of  it.  It  is,  indeed,  the 
practice  of  the  Common  Pleas,  that,  if  the  defendant  wishes  to  enforce 
soch  undertaking,  he  most  draw  it  up  and  serve  it  within  the  time  to 
which  it  relates ;  Gingell  v.  Bean,  1  Man.  &  G.  50, 555,  Knight  r.  Smith, 
6  Mann.  &  G.  1016w(a)  But  the  practice  of  this  Court  is  not  so.  In  Laa- 
dells  V.  Ball,  5  Dowl.  &  L.  62,  in  the  Bail  Court,  this  subject  was  discussed, 
and  the  authorities  considered ;  and  Wightman,  «.  said :  ^'  The  Master 
informs  me,  that  according  to  the  practice  in  this  Court,  when  a  rule  for 
judgment  as  in  a  case  of  a  nonsuit  is  discharged  upon  an  undertaking 
bj  the  plaintiff  to  try  within  a  given  time,  it  is  the  duty  of  the  plaintiff 
to  draw  up  the  rule  containing  the  undertaking ;  and  it  appears  to  me 
reasonable  that  it  should  be  so."  By  a  note  to  that  case(i)  it  seems  that, 
when  it  was  published,  the  question  was  still  under  consideration  in  the 
Court  of  Exchequer  in  Collingridge  v.  Evan8.(<?)  The  usage  of  this  Court 
^Q^on  is  more  convenient,  and  is  consistent  with  the  practical  *forms, 
as  laid  down  in  Chitty's  Forms  of  practical  proceedings,  608,  9 
(6th  ed.).  The  affidavit  for  judgment  as  in  case  of  a  nonsuit  after  a 
peremptory  undertaking,  as  there  given,  states  that,  **upon  showing 
cause,  the  plaintiff  peremptorily  undertook  to  bring  on  the  said  cause,*' 
&c.  As  to  the  other  matter  of  the  affidavit ;  a  plaintiff  who  has  dis- 
charged a  defendant's  rule  on  a  peremptory  undertaking  cannot  allege 
that  he  did  not  know  of  the  undertaking.  If  the  defendants'  rule  is  dis- 
charged, it  must  be  on  payment  of  costs  by  the  plaintiff. 

Mawkins,  contrd..  The  practice  in  the  Court  of  Common  Pleas  is 
convenient ;  and,  when  it  was  a  second  time  brought  under  the  notice  of 
that  Court  in  Gingell  v.  Bean,  1  Mann.  &  G.  555,  the  Court  upheld  it, 
as  certified  by  their  officer,  and  as  being  reasonable.  [Lord  Dbnman, 
G.  J.  I  know  I  thought  it  very  unreasonable  when  I  read  of  it.]  The 
usage  in  that  Court  is  said  to  have  been  altered  expressly  for  the  con- 
venience of  the  suitors.  [Lord  Dbnman,  C.  J.  We  do  not  alter  ours.] 
The  Court  of  Exchequer  has  the  point  still  under  consideration.  [Lord 
Dbnman,  C.  J.  We  know  our  own  practice,  and  need  not  refer  to  that 
of  any  other  Court.  The  Master  tells  us  that  the  practice  here  is  of 
forty  years'  standing.]  As  to  the  other  point :  the  plaintiff's  attorney 
swears  that,  in  point  of  fact,  neither  he  or  the  plaintiff  knew  of  the  under- 
taking till  June  14th ;  and  notice  of  trial  was  then  given  immediately. 
And  the  peremptory  undertaking  must  be  considered  equivalent  to  a 
notice  of  trial.     [Lord  Denman,  C.  J.     Perhaps  that  might  be  reason- 

*9591  ^^^^ '  ^^^  ^^^  practice  is  not  so.] 

*Per  Curiam,{d)    The  plaintiff  shows  no  sufficient  ex<»8e. 

(a)  And  see,  In  the  Court  of  Exoheqner,  Sawyer  v.  Thompson,  9  M.  1  W.  243 ;  mling  of  Av- 

9SB801I,  B. 

(fr)  P.  65,  note  (b),  (e)  Ko  report  of  this  ease  has  heon  found, 

(d)  Lord  Dbhitan,  C.  J.,  CoLBBiDas  and  Erim,  Js. 


12  ADOLPHtJS  &  ELLIS.   N.  8.  969 


The  defendant's  rule  was  discharged  and  the  peremptory  undertaking 
enlarged  on  payment  of  costs  by  the  plaintiff:  as  to  the  other  matters, 
plaintiff's  rule  discharged. 


♦MICHAELMAS  VACATION.(a)  [*960 

The  QUEEN  v.  ARKWRIGHT. 

By  fiat  59  G.  8,  e.  134,  s.  39,  aa  order  of  the  Charch-bailding  CommisBionera  for  stopping  paths 
throagh  a  ohnrobyard  is  to  be  made  with  consent  of  two  Jastices,  and  on  notice  being  given  in 
the  manner  and  form  prescribed  by  the  Highway  Act,  66  G.  3,  e.  68 ;  and  no  appeal  lies  against 
the  order.  By  stat  65  G.  3,  o.  68,  s.  2,  the  stopping  np  was  to  be  by  an  order  of  two  jastices, 
provided  that  notice  were  given  in  the  form  annexed ;  which  form  stated  that  the  order  had 
been  signed ;  bat  there  was  an  appeal  to  the  se^ions,  s.  3 ;  and,  if  no  one  appealed,  or  the  order 
was  confirmed  on  appeal,  s.  4,  the  way  was  to  be  stopped,  and  the  proceedings  oonoInsiTe. 

Held  that  an  order  of  the  Commissioners,  being  final  when  made,  mast  be  preceded  by  notice ; 
■ad  that  the  words,  "  on  notice  being  given,"  in  stat  59  G.  3,  c.  184,  s.  39,  mast,  with  reference 
to  such  an  order,  be  read  ''  after  notice  given."  And,  where  the  order  had  been  made  first, 
and  notice  published  afterwards,  this  Coart»  on  certiorari,  quashed  the  order  for  that  reason. 

In  last  Trinity  vacation  a  certiorari  was  obtained,  at  the  instance  of 
Robert  Arkwright,  Esq.,  a  party  aggrieved,  to  remove  into  this  Court  an 
order  of  the  Derbyshire  Quarter  sessions  (June,  1847),  confirming  and 
directing  to  be  enrolled  an  order  of  Her  Majesty's  Commissioners  for 
building  new  Churches.  And,  in  the  present  term,  a  rule  nisi  was 
obtained  for  quashing  both  orders.     The  material  facts  were  as  follows. 

On  March  10th,  1847,  the  Commissioners,  acting  under  stat.  69  G.  3, 
c.  134,  s.  89,(ft)  made  the  following  order. 

♦"Whereas  the  churchyard  of  the  parish  church  of  Bakewell  in  r+gg-i 
the  county  of  Derby  is  intersected  by  various  foot  roads  and  foot  ^ 
paths,  which,  at  a  meeting  of  the  inhabitants  of  the  said  parish  in  vestry 
-^Hsembled,  have  been  deemed  and  considered  to  be  useless  and  unneces* 
^jrj:  Now  therefore  Her  Majesty's  Commissioners  for  building  new 

(i)  The  Court  sat  in  Bane  on  the  27th  and  28th  of  Norember ;  from  the  4th  to  the  9th  of  De- 
cember (inclnsife);  and  on  the  18th  of  December. 

(&)  Stat  69  O.  3,  c  134,  "  To  amend  and  render  more  effectual  an  act  passed  in  the  last  session 
of  parliament"  (58  G.  3,  c.  45),  "for  building  and  promoting  the  building  of  additional  churches 
in  populous  parishes,"  enacts. 

Sect.  39.  **  That  it  shall  be  lawftil  for  the  said  Commbsioners,  if  they  should  think  fit,  to  alter, 
repair,  pull  down  and  rebuild,  or  order  or  direct  to  be  altered,"  .Ac,  "  and  rebuild,  the  walls  or 
fences  of  any  existing  churchyard  or  burial  ground  of  any  parish  or  chapelry,  and  to  fence  off 
with  walls  or  otherwise,  any  additional  or  new  burial  ground,  to  be  set  out  or  proyided  by  virtue 
of  this  act ;  and  also  to  stop  up  and  discontinue,  or  alter  or  vary,  or  order  to  be  stopped  np,"  Ac, 
**  or  altered,"  Ac,  **  any  entrance  or  gate  leading  into  any  churchyard  or  burial  ground,  and  the 
paihB,  footways,  and  passages  into,  through  or  oyer  the  same,  as  to  them  may  appear  useless  and 
•moeoessary,  or  as  they  shall  think  fit  to  alter  or  yary ;  provided  that  the  same  be  done  with  the 
eonsent  of  any  two  justices  of  the  peace  of  the  eounty,  city,  town,  or  place,  where  any  such  en- 
trance, gate,  path,  or  passage  shall  be  stopped  up  or  altered;  and  on  notice  being  given  in  the 
manner  and  form  prescribed  by  an  «ot  passed,"  Ac,  "  intituled,"  Ac.  (56  Q.  3,  c  68,  Highway 
Ael,  amending  stat  13  O.  8,  c  78). 


i*61  REOINA  V.  ABKWBI6HT.  H.  Y.  1848. 

Churches,  in  exercise  of  the  power  in  this  behalf  gi?en  to  them  by  the 
39th  section  of  an  act,"  &c.  (59  G.  8,  e.  184),  ^^and  of  every  other  power 
or  authority  enabling  them  in  this  behalf,  and  in  conformity  with  certain 
resolutions  made  and  passed  at  a  vestry  meeting  of  the  parishioners  of 
the  said  parish  of  Bakewell  in  the  county  of  Derby,  and  with  the  consent 
of  William  Pole  Thomhill  and  William  Underwood,  Esquires,  two  of  Her 
Majesty *s  justices  of  the  peace  acting  in  and  for  the  said  county  of  Derby, 
as  testified  by  an  instrument  under  the  hands  of  the  said  two  justices  and 
hereunto  annexed,  do,  by  this  instrument  under  the  common  seal  of  the 
said  Commissioners,  order  and  direct  as  follows,  that  is  to  say :  That  a 
certain  entrance  marked  11  on  the  plan  hereunto  annexed,  and  a  certain 
foot  path  or  foot  road  leading  therefrom  and  through  the  churchyard  of 
*9621  ^^^  ^^  parish  church  '*'of  Bakewell,"  &c.,  ^'  and  also,"  kc.  (de- 
scribing certain  other  entrances  and  foot  paths),  ^' shall  henceforth 
for  ever  hereafter  be  stopped  up  and  discontinued,  the  same  several  foot 
paths,"  &c.,  ^'  appearing  to  the  said  Commissioners  to  be  useless  and 
unnecessary.  And  the  said  Commissioners  do  hereby  farther  order,"  &c.: 
The  order  then,  in  like  manner,  directed  the  stopping  of  other  entrances 
and  paths,  referring  to  the  before-mentioned  plan.  **  And  the  said  Com- 
missioners do  hereby  further  order  and  direct :  That  the  only  foot  paths 
or  foot  roads  which  in  future  shall  exist  in,  through,  or  over  the  said 
churchyard  shall  be  those  which  do  or  shall  lead  from  the  present  en- 
trance, near,"  &c.,  "marked  7  on  the  said  plan  hereto  annexed,  and  from 
the  entrance  at  the  south  side,  which  entrance  is  marked  9  on  the  said 
plan,  tlie  gates  of  which  entrance  are  to  remain  open  during  the  day  and 
to  bo  closed  during  the  night ;  and  from  the  entrance  at  the  north  side 
of  the  churchyard  at  the  entrance  marked  8  before  mentioned  on  the  said 
plan ;  each  and  all  of  which  said  foot  paths  or  foot  roads  respectively  are 
coloured  blue  on  the  said  plan  hereunto  annexed.  And  the  said  Commis- 
sioners do  hereby,  so  far  as  they  lawfully  can  or  may,  order  and  direct 
that  the  gates  at  the  said  several  entrances  marked  respectively  3  and  7 
on  the  said  plan  shall  be  kept  closed  except  on  Sundays  and  other  days 
an  which  divine  services  are  solemnised.  In  witness  whereof,"  &c.  (Seal 
if  the  Commissioners.) 

The  consent  referred  to  in  the  last-mentioned  order  was  dated  on  Jnly 
ilst,  1846.  The  two  justices  thereby  gave  their  consent  "  to  an  order 
)f  the  Commissioners'  made  or  hereafter  to  be  made"  under  stat  59  G. 
^qoo-[  3,  c.  134,  for  stopping  up  the  gates  and  ^entrances,  &c.,  and  stop- 
•^  ping  up,  discontinuing,  and  altering,  &c.,  the  foot  paths,  snbae* 
{uently  mentioned  in  the  order,  and  which  were,  by  the  two  justices,  in 
their  written  consent,  declared  to  be  respectively  unnecessary  and  to 
require  alteration. 

Notices  were  aflSxed  in  several  public  places,  according  to  the  direction 
•f  Stat.  56  G.  3,  c.  68  (adopted  in  stot.  59  G.  3,  c.  134,  s.  39),  on  three 
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daccessiye  Sundays,  but  after  the  CommiBsioners  had  made  their  order ; 
ihe  earliest  being  on  March  14thy  1847.     The  notices  were  as  follows. 

"Notice  is  hereby  given:  That,  on  the  2l8t  day  of  July  in  the  year 
of  our  Lord,  1846,  a  consent  in  writing  was  signed  by  William  Pole 
Thomhill  and  William  Underwood,  Esquires,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  county  of  Derby,  to  an  order  of  her  Majesty's 
Commissioners  for  building  new  Churches  (authorized  in  that  behalf  by 
an  act  of  parliament  passed  in  the  59th  year  of  King  George  the  3d  (c. 
134),  made  or  to  be  made,  for  stopping  up  and  discontinuing  certain  foot 
paths  or  foot  roads,  gateways,  stiles,  and  entrances,  thereinafter  men- 
tioned, in  and  to  the  parish  churchyard  of  Bakewell,  in  the  said  county, 
in  the  terms  and  as  is  hereinafter  set  forth  in  the  order  of  the  said  Com- 
missioners. And  that  the  said  Commissioners,  by  a  certain  order  under 
their  common  seal,  dated  the  10th  day  of  March,  1847,  in  exercise  of  the 
powers  in  that  behalf  given  to  them  by  the  89th  section  of  the  said  act, 
and  of  every  other  power  enabling  us  in  this  behalf,  did  order  and  direct 
as  follows,  that  is  to  say :"  (The  substance  of  the  order  was  then  set  out.) 
"  And  that  the  said  order  was  duly  made  by  the  said  Commissioners  on 
the  10th  day  of  March,  A.  D.  1847.  And  that  the  said  '*'order  and  p^q^. « 
consent  will  be  lodged  with  the  clerk  of  the  peace  in  and  for  the  ^ 
said  county,  at  the  general  Quarter  sessions  of  the  peace  to  be  holden  at 
Derby,  in  and  for  the  said  county,  on  the  80th  day  of  June  next.  And 
also  that  the  said  order  will,  at  the  said  Quarter  sessions,  be  confirmed 
and  enrolled,  unless  upon  an  appeal  against  the  same  to  be  then  made 
it  be  otherwise  determined.  Dated  at  Bakewell  the  11th  day  of  March, 
A.  D.  1847.  '^  George  Holmes,      1  Churchwardens 

Thomas  Mastebs,    j   of  Bakewell."   ' 

No  plans  were  annexed  to  the  notices,  although,  in  these,  the  references 
to  plans  were  retained  in  setting  out  the  order. 

The  order  of  Sessions  recited  the  order  of  the  Commissioners,  and 
the  consent  of  justices,  as  produced  at  the  sessions  on  motion  to  confirm 
and  enrol. 

Several  objections  were  relied  upon  as  grounds  for  the  certiorari  and 
for  quashing  the  order  of  Sessions :  among  others,  that  there  ought  to 
have  been  separate  consents  and  orders  for  stopping  the  respective  ways 
(Rex  r.  Milverton,  5  A.  &  E.  841) ;  that  plans  should  have  been  pub- 
lished with  the  notices ;  and  that  the  order  of  the  Commissioners,  being 
made  before  publication  of  notices,  was  illegal.  The  report  is  confined 
to  the  last  point,  on  which  alone  the  Court  gave  judgment. 

In  the  last  term,(a) 

Sir  J.  Jervis^  Attorney  General,  and   WeUhy^  showed  cause.     The 
objection  that  the  notices  were  published  '*'after  the  making  of  the   r^cxaK 
order  is  immaterial ;  for  no  appeal  lies  from  an  order  under  sect.   ^ 
89  of  Stat.  59  G.  8,  c.  134,  though  by  stat.  55  G.  3,  c.  68,  there  referred 

(i)  KoTember  ISth.    Before  Lord  Dwmut,  C.  J.|  CoLBitipaB,  Wigbtxah,  tod  Eblc,  Je. 
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to,  an  appeal  was  given ;  sect.  8.  This  is  expressly  decided  as  to  the 
former  statute  by  Regina  v.  Stock,  8  A.  &  E.  405.  The  notice  here  is 
meant  to  apprise  parties,  not  of  what  is  intended,  but  of  what  has  been 
done.  The  material  steps  have  been  taken ;  the  justices  have  consented, 
and  the  Commissioners  have  made  their  order ;  then  the  notice  enables 
,  those  who  are  interested  to  ascertain  that  no  more  has  been  done  than 
the  consent  authorizes. 

Whit^Jiur%t^  contrd..  The  fact  tliat  the  notices  were  subsequent  to  the 
order  is  a  fatal  objection  on  the  merits.  The  opposite  argument  would 
authorize  the  Commissioners  to  stop  public  foot  paths  without  notice,  onlj 
publishing  notices  afterwards  which,  even  if  untrue,  could  not  be  called 
in  question.  The  power  to  stop  is  given  by  sect.  39  of  stat.  59  G.  3,  c. 
134,  "  provided  that  the  same  be  done  with  the  consent  of  any  two  jus- 
tices of  the  peace  of  the  county,"  &c.,  "  and  on  notice  being  given  in  the 
manner  and  form  prescribed  by"  stat.  55  G.  3,  c.  68.  By  that  act,  sect 
2,  authority  was  given  to  justices  to  stop  up  unnecessary  ways,  *'  pro- 
vided, that"  "  a  notice,  in  the  form  or  to  the  effect  of  schedule  (A.)  to 
this  act  annexed,  shall  be  affixed  in  legible  characters  at  the  place"  from 
which  the  way  is  directed  to  be  turned,  diverted,  or  stopped  up.  Sect. 
3  gave  an  appeal  to  the  Sessions ;  and,  by  sect.  4,  if  there  was  no  appeal, 
the  order  and  proceedings  were  to  be  confirmed  by  that  Court,  the  ways 
Maa-x  stopped,  and  the  proceedings  to  be  conclusive.  And  the  form  of 
*notice  in  Schedule  (A,)  was,  that,  on,  &c.,  "an  order  was  signed 
by"  two  justices,  for  turning,  &c.,  "  and  that  the  said  order  will  be  lodged 
with  the  clerk  of  the  peace,"  "  at  the  general  Quarter  Sessions,"  &c., 
"  and  also  that  the  said  order  will  at  the  said  Quarter  Sessions  be  con- 
firmed and  enrolled,  unless  upon  an  appeal  against  the  same  to  be  then 
made,  it  be  otherwise  determined."  The  notice,  there,  was  certainly 
subsequent  to  the  order ;  but,  under  that  statute,  there  was  no  previous 
consent  of  justices :  the  consent,  under  stat.  59  G.  3,  c.  134,  is  equivalent 
to  the  order  of  justices  under  stat.  55  G.  3,  c.  68,  while  yet  subject  to 
appeal:  the  notice  ought  to  follow:  then  the  Commissioners  are  substi- 
tuted for  the  Sessions,  to  decide  upon  any  objection  which  parties,  having 
notice,  may  raise;  and,  if  such  objection  be  not  made  or  be  overruled, 
the  order  is  final.  This  construction  makes  all  the  proceedings  equitable 
and  sensible.  [Coleridge,  J.  The  magistrates*  order  under  stat.  55 
G.  8,  c.  58,  was  only  inchoate  till  the  sessions.  The  notice  was  in  effect 
antecedent  to  the  order.]  The  words  "  on  notice  being  given,"  in  stat. 
59  G.  3,  v/.  134,  s.  39,  must  be  read  "after  notice  given."  If  the  order 
might  be  conclusively  made  first,  the  Commissioners  might  often  act  in 
ignorance  of  material  facts,  and  the  most  important  rights  be  compro- 
mised witnout  remedy.  Cur.  adv.  vuU^ 

Lord  i^ENMAN,  C.  J.,  in  this  vacation  (December  18th),  delivered  the 
judgment  of  the  Court. 

The  question  in  this  case  arises  upon  an  order  under  the  common  seal 
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of  the  Church  Commissioners  for  stopping  up  certain  entrances  to,  and 
certain  foot  paths  "^in  and  through,  the  churchyard  of  the  parish  r^cog^ 
church  of  Bakewell.  This  order  has  been  made  vnder  the  powers 
conferred  by  the  39th  section  of  stat.  59  G.  8,  c.  184,  and  with  the  con- 
sent of  two  justices.  Notices  also  have  been  given,  which  for  the  present 
purpose  may  be  assumed  to  be  correct  in  form,  subject  to  our  future 
remarks:  but  they  were  affixed  and  published  respectively  after  the 
making  and  execution  of  the  order.  This  order  has  been  confirmed  in 
fact  at  the  Quarter  Sessions :  but  it  is  admitted  that  the  justices  at  ses- 
sions had  no  jurisdiction  in  the  matter,  and  that  their  order  of  confirma« 
tion  is  merely  null  and  void.  With  regard  to  the  order  of  the  Commis- 
sioners, it  is  objected  (among  other  things)  that  it  is  bad  because  made 
by  them,  and  consented  to  by  the  two  justices,  before  the  affixing  and 
publication  of  the  notices ;  and  we  are  of  that  opinion. 

The  section  in  question  gives  the  Commissioners  the  power  to  stop  up, 
provided  that  the  same  be  done  with  the  consent  of  any  two  justices  of 
the  county,  city,  town,  or  place  where  any  such  entrance  or  path  shall  be 
stopped  up,  and  on  this  notice  being  given  in  the  manner  and  form  pre- 
scribed by  Stat.  55  G.  3,  c.  68.  In  Regina  v.  Stock,  8  A.  &  E.  405,  it 
was  decided  that,  although  this  statute  was  repealed  by  stat.  5  &  6  W. 
4,  c.  50,  yet  so  much  of  it  as  was  incorporated  into  stat.  59  G.  8,  c.  134, 
remained  of  force  for  the  purposes  of  that  statute ;  and  it  was  also  then 
determined  that  it  did  not  by  any  implication  from  the  language  of  the 
incorporated  notice  give  an  appeal  to  the  sessions  against  the  order 
of  the  Commissioners.  Upon  reference  to  the  form  of  the  notice  in 
^question,  it  runs  thus ;  "  Notice  is  hereby  given,  that  on  the  r^q/,jj 

day  of  last,  an  order  wa9  signed  by"  ;  '- 

''  and  that  the  said  order  will  be  lodged  with  the  clerk  of  the  peace  for 
the  said  county,  at  the  general  Quarter  Sessions  of  the  peace  to  be  holden 
at  "  "  on  the  day  of  next,"  and  "  will  at  the 

said  Quarter  Sessions  be  confirmed  and  enrolled,  unless  upon  an  appeal 
against  the  same  to  be  then  made,  it  be  otherwise  determined.''  As  the 
notice  is  to  be  given  in  the  manner  and  form  prescribed  by  this  statute, 
it  is  argued  that  it  must  be  given  after  the  order  made :  and,  if  this  be 
so,  it  cannot  be  denied  that  these  grave  consequences  will  follow ;  that  a 
power  subject  to  no  revision  on  appeal  is  vested  in  the  Commissioners  of 
making  an  order  which  may  very  materially  affect  the  rights  and  con- 
veniences of  the  public  and  the  parishioners,  moved  thereto  by  the  appli- 
cation of  any  one  or  more  individuals  behind  the  backs  of  all  others,  and 
fortified  only  by  the  consent  of  any  two  magistrates,  selected  it  may  be 
from  interested  motives,  and  from  any  part  of  the  county.  That  a  case 
80  extreme  as  this  is  not  likely  to  happen  in  fact,  is  no  answer  to  the 
argument  against  the  construction  which  makes  it  possible :  without  sup* 
posing  any  ill  intention  in  the  Commissioners,  and  scarcely  any  neglh> 
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gence^  they  may  be  deceived ;  and  at  aU  events  the  rights  of  others  ought 
not  to  be  left  so  unprotected. 

But  in  truth  the  whole  argument  in  support  of  the  notice  is  founded  on 
a  strictly  literal  construction  of  the  statute,  in  regard  to  the  notice,  which 
cannot  be  consistently  maintained  throughout  as  to  the  whole  of  the 
notice.  All  the  latter  part  of  it,  which  states  the  lodging  of  the  order 
♦Qf>Q1  ^^^  ^^  clerk  of  the  peace,  its  '^'enrolment  and  confirmation  by 
-*  the  sessions,  and  its  liability  to  appeal,  have  no  application  what- 
ever to  the  order  now  under  consideration.  If,  then,  all  this,  which  in 
truth  is  the  most  important  part  of  the  notice  as  we  find  it  in  stat.  55  6. 
8,  c.  68,  must  be  rejected,  why  are  we  bound  to  the  past  tense  in  the 
commencement  ?  It  seems  to  us  that  we  give  full  effect  to  the  words  in 
the  39th  section  of  stat.  59  G.  3,  c.  134,  which  direct  the  notice  to  be 
given  in  the  manner  and  form  prescribed  by  stat.  55  G.  3,  c.  68,  when 
we  say  that  it  must  be  affixed  at  the  same  places,  published  in  the  same 
way  in  the  newspapers,  and  for  the  same  number  of  times  and  during  the 
same  periods,  and  with  the  same  particulars  as  to  the  ways  and  entrances 
to  be  stopped,  which  would  be  required  under  stat.  55  G.  8,  c.  68 ;  but 
that,  in  order  to  make  such  notice  answer  the  purpose  intended,  it  must 
be  given  before  the  order  is  made :  and  there  is  no  difficulty  in  fixing 
how  long  before,  as  it  cannot  comply  with  the  requisitions  of  the  statute 
unless  it  be  given  at  least  three  weeks  before  the  order  made ;  and  there 
is  no  reason  for  more. 

When,  indeed,  it  is  recollected  that,  under  stat.  55  G.  8,  c.  68,  the 
order  of  the  justices,  though  signed  before,  was  not  complete  or  effective 
until  after,  the  notices  had  been  given  and  the  sessions  had  confirmed 
it,  whereas  here  the  order  takes  effect  from  the  time  of  it«  being  made, 
the  difference  in  fact  as  to  the  order  of  time  in  which  the  notice  must  be 
given  is  more  nominal  than  real :  we  do  more  substantially  foUcw  the 
statute  of  55  G.  8,  by  saying  that  the  notice  must  be  given  before  the 
order  is  made,  than  if  we  followed  literally  the  form  given. 
4CQI.Q-1  The  statute  of  59  G.  8  requires  that  the  order  should  *be  made 
^  on  notice  being  given.  The  words  "on"  or  "upon"  (it  has  been 
decided)  may  "  either  mean  before  the  act  done  to  which  it  relates,  or 
simultaneously  with  the  act  done,  or  after  the  act  done,  according  as 
reason  and  good  sense  require,"  "with  reference  to  the  context,  and  the 
subject-matter  of  the  enactment :"  Regina  v.  Humphery,  10  A.  &  B. 
835,  370.  It  cannot  here  mean  simultaneously  with^  for  the  notice  ia 
manifold,  and  continued  for  many  days :  if  it  mean  before^  all  the  incon- 
venient consequences  will  follow  which  we  have  already  pointed  out.  We 
must,  therefore,  construe  it  as  synonymous  with  after ;  that  is,  the  order 
must  be  made  after  notice  given.  So  understood,  the  section  is  reasona. 
Ue  throughout;  and  sufficient  security  is  given  that  the  Commissioners 
shall  be  informed  of  all  conflicting  interests  and  desires  before  th^y  pro 
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eeed  to  the  exercifle  of  their  large  and  final  jnrisdiction  over  the  subject- 
matter. 

On  this  ground  we  think  the  rule  must  be  made  absolute  for  quashing 
the  orders.  Rule  absolute. 


*KING,  Clerk,  v.  ALSTON,  Clerk.    Dec.  6.  [*971 

• 

Hj  %  loMl  act  of  parUament  (16  G.  2,  o.  28),  the  luunlat  of  Bethnal  Groan,  in  tha  parish  of  Btep- 
mtjf  waa  diridad  from  it  and  made  a  dittinet  parish  under  the  name  of  St.  Matthew,  Bethnal 
Green,  with  a  parish  ohixroh ;  and  the  adfowson  waa  Yeited  in  the  patrons  of  the  original 
ehuTch :  and  it  waa  enaeted  "that  the  reetorj  of  the  said  new  ohurch  or  parish  shall  not  be 
taken  or  held  in  oommendam."  The  reetor  of  8t  Matthew,  Bethnal  Green,  while  holding  that 
benefiee,  accepted  another.  Held  that  the  rectory  did  not  thereby,  and  by  force  of  the  statute, 
beoome  roid,  the  rectory  not  being  rated  in  the  King's  books,  and  the  patrons  not  making  a 
new  presentation. 

Under  the  Chnroh-buUding  Act,  60  G.  3,  c.  134,  and  by  an  order  in  Council,  a  district,  with  a  dis- 
trict church,  was  parted  off  from  the  parish  of  St  Matthew,  Bethnal  Green ;  but  the  order  in 
Council  directed  Uiat,  during  the  incumbency  of  the  then  rector  of  St  Matthew,  two-thirds  of 
tiie  fees  to  be  received  for  marriages,  baptiams,  churchings,  and  burials  at  the  district  church 
should  "belong  and  be  paid"  to  the  rector,  and  one-third  to  the  district  minister. 

Held  that,  where  the  minister  had  actually  receiyed  the  entire  fees  for  marriages,  Ac,  the  rector 
might  recorer  from  him  the  two-thirda  in  an  action  for  money  had  and  receiTcd. 

Bui  that  the  act  and  order  in  Conneii  did  not  oblige  the  minister  to  receiye  the  fees  or  any  part 
of  them ;  and  that  the  rector  could  not  maintain  assumpsit  against  him  on  a  supposed  daty  to 
take  the  fees  and  pay  the  rector  his  two-thirds. 

Assumpsit.  The  first  count  of  the  declaration  stated :  That  plaintiff, 
before  the  passing  of  stat.  53  G.  3,  c.  cxiii.,(a)  was  rector  of  the  parish  of 
St.  Matthew,  Bethnal  Green,  in  Middlesex,  and  entitled,  as  such  rector, 
to  receive  all  the  ecclesiastical  fees,  oblations,  offerings,  dues,  profits,  and 
emoluments  arising  from  and  belonging  to  the  said  rectory,  and,  amongst 
others,  to  certain  surplice  fees,  to  wit,  la.  for  churching,  and  Is.  6d.  for 
the  registration  of  baptisms ;  and  that,  whilst  plaintiff  was  such  rector 
and  so  entitled  as  aforesaid,  and  after  the  passing  of  stats.  58  G.  3,  c.  45, 
69  G.  3,  c.  134,  7  &  8  G.  4,  c.  72, 1  &  2  W.  4,  c.  38,  2  &  3  W.  4,  c.  61, 
7  W.  4  &  1  Vict.  c.  75  (being  the  several  statutes  relating  to  building 
of  new  churches),  the  Commissioners  appointed  by  those  acts  for  the 
^building  new  churches,  in  pursuance  of  the  powers,  &c.,  thereby  rn^QPrcp 
conferred,  on  24th  February,  1843,  duly  represented  to  Her  ^ 
Majesty  that,  when  the  last  census  was  made  and  taken,  the  said  parish 
contained  a  population  of  74,000  persons ;  and  that,  besides  the  said 
parish  church,  which  afforded  accommodation  for  2,000,  and  St.  John's 
church,  affording  accommodation  to  2,000,  in  the  said  parish,  there  were 
four  consecrated  chapels  in  the  said  parish,  to  wit,  St.  Peter,  St.  Andrew, 
St.  Philip,  and  St.  James  the  Less,  the  first  three  of  which  chapels 
accommodated  1,100  persons  each,  and  the  last-mentioned  chapel  1,200 ; 

(a)  Local  and  personal,  puhlic :  "  for  the  hotter  relief  and  maintenance  of  the  poor ;  and  ftr 
making  a  more  adequate  prorision  for  the  reetor,  of  the  parish  of  St  Matthew,  Bethnal  Green }" 
tnd  for  lighting,  watching^  Ac 
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all  were  free  ftnd  UBappropriated  seats;  and  tliat  it  was  ezpediest  to 
assign  to  each  of  those  four  chapels  a  particular  district  under  the  pro- 
visions of  Stat.  59  G.  8,  c.  134,  s.  16,  to  be  respectirelj  named  the  cba- 
pelrj  district  of  St.  Peter,  the  chapelry  district  of  St.  Andrew,  the  cha- 
pelrj  district  of  St.  Philip,  and  the  chapelry  district  of  St.  James  'the 
Less,  with  certain  boundaries,  ke. ;  and  -that  marriages,  baptisms,  church- 
ings,  and  burials  should  be  solemnized  and  performed  in  each  of  the  said 
four  chapels ;  and  that  two-thirds  of  the  fees  arising  from  such  solemni- 
zation should,  during  the  incumbency  of  the  plaintiff,  belong  and  be  paid 
to  the  plaintiff,  and  the  remaining  one-third  to  the  ministers  of  each  of 
the  said  four  chapels  respectiyely ;  and  that,  from  and  after  the  aToidanee 
of  the  said  living  of  St.  Matthew  Bethnal  Green,  the  whole  of  such  fees 
should  belong  to  the  ministers  of  the  said  four  chapels  respectively :  and 
that  the  consent  thereto  of  the  Bishop  of  London  had  been  duly  obtained 
as  required  by  the  said  statutes:  and  the  said  Commissioners  then 
prayed  Her  said  Majesty  to  take  the  said  matters  into  consideration, 
"^9731  *^^^  make  such  order  thereon  as  to  Her  said  Migesty  should  seem 

^  fit.     That  Her  said  Majesty  afterwards,  and  while  plaintiff  was 
such  rector  and  so  entitled  as  aforesaid,  to  wit,  on  8d  April,  1843,  was 
pleased,  by  and  with  the  advice  of  her  Privy  Council,  to  order  that  the 
said  recommendation  of  the  said  Commissioners  should  be  carried  into 
effect ;  which  was  duly  done  while  plaintiff  was  such  rector  and  so  entitled 
as  aforesaid.     That,  before  the  said  recommendation  and  approval  and 
order,  and  irfiile  plaintiff  was  such  rector  smd  so  entitled,  to  wit,  on  1st 
January,  1842,  defendant  was  duly  appointed  minister  and  incumbent 
of  the  said  district  chapel  of  St.  Philip,  and  by  reason  thereof,  became 
and  was  the  proper  person  to  perform  and  solemnise  churchings  and  bap- 
tisms in  the  said  chapel  and  district  of  St.  Philip,  and  receive  the  offer- 
ings and  fees  accruing  in  respect  thereof:  that  it  therefore  became  the 
duty  of  defendant  to  receive  all  the  lawful  offerings  and  fees  accruing 
from  such  churchings  and  baptisms,  and  to  pay  plaintiff,  as  such  rector 
and  so  entitled  as  aforesaid,  two-thirds  of  such  offerings  and  fees ;  of  aU 
which  the  defendant  had  notice :  and,  thereupon,  in  consideration  of  the 
premises,  and  that  plaintiff,  at  the  request  of  defendant,  had  suffered  and 
permitted  defendant  to  receive  such  offerings  and  fees,  defendant  pro- 
mised plaintiff  that  defendant  would  do  his  duty  in  the  premises,  and 
would  receive  all  such  offerings  and  fees,  and  pay  over  two-thirds  there- 
of to  plaintiff  as  such  rector  and  so  entitled  as  aforesaid.     Averment, 
that  a  great  number  of  churchings  and  baptisms  were  solemnized  and 
performed  by  defendant  in  the  said  chapel  and  district  of  St.  Philip,  and 
*Q7d1  ^^^^  divers  lawful  ^offerings  and  fees  became  due  in  respect  there- 

''  of,  and  that  the  persons  liable  to  pay  the  same  at  all  times  wer« 
ready  and  willing  to  pay  the  said  offerings  and  fees ;  of  all  which  defend* 
ant  had  notice,  and  then  could  and  might  have  received  such  offerings 
and  fees.     Breach,  that  defendant  wrongfully  neglected  and  refused  ta 
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reoeiTe  such  offerings  and  fees ;  whereby  plaintiff  was  preyeated  from 
receiving  the  same,  and  defendant  had  not  paid  ihe  said  two-thirds  of 
such  offerings  and  fees,  or  any  part  thereof,  to  plaintiff. 

The  second  count  was  for  money  had  and  received ;  and  the  last  on  an 
account  stated. 

To  this  declaration  the  defendant  pleaded  :(a)  1.  Non  assumpsit.  2. 
Denial  that  plaintiff  was  rector  at  the  time  of  the  said  churchings  and 
baptisms. 

8.  That,  after  plaintiff  became  rector,  as  in  the  first  count  mentioned, 
and  before  any  of  the  said  churchings  and  baptisms  were  solemnized  and 
performed,  and  before  stat.  1  &  2  Vict.  c.  106,(i)  to  wit,  on  1st  May, 
1821,  the  plaintiff,  then  being  such  rector  of  St.  Matthew,  Bethnal 
Green,  accepted,  and  was  duly  instituted  and  inducted  into,  a  certain 
other  benefice  with  cure  of  souls,  to  wit,  the  benefice  of  Woodchurch  in 
the  diocese  of  Chester,  and  then  became  the  incumbent  of  such  last-men- 
tioned benefice :  and  that,  at  the  time  of  such  institution  and  induction, 
the  said  rectory  of  St.  Matthew,  Bethnal  Green,  was  a  benefice  which, 
before  and  at  the  time  of  stat.  21  H.  8,  c  18,  was  of  the  yearly  value  of 
8/.  and  over  according  to  the  valuation  thereof  in  the  King's  books ; 
whereby  and  by  force  of  such  last-mentioned  statute  the  said  benefice  of 
the  ^rectory  of  St.  Matthew,  Bethnal  Green,  became  void,  and  ri^gnc 
plaintiff  ceased  to  be  the  rector  thereof. 

4.  The  like  plea,  down  to  the  averment  of  plaintiff's  becoming  incum- 
bent of  Woodchurch :  And  that,  at  the  time  of  such  institution  and 
induction,  the  said  rectory  of  St.  Matthew,  Bethnal  Green,  was  a  bene- 
fice with  the  cure  of  souls ;  and  that  by  plaintiff's  acceptance  of  the  said 
benefice  of  Woodchurch  the  said  benefice  of  St.  Matthew,  Bethnal  Green, 
became  void,  and  plaintiff  ceased  to  be  such  rector. 

To  pleas  1  and  2  the  plaintiff  replied  by  joining  issue.  To  plea  3  the 
plaintiff  replied  by  denying  that  the  rectory  of  St.  Matthew,  Bethnal 
Green,  was,  at  the  said  times  when,  &c.,  a  benefice  of  the  yearly  value 
of  81.  and  over  according  to  the  valuation  thereof  in  the  King's  books. 
To  pica  4  the  plaintiff  replied  by  denying  that  by  the  acceptance  of  the 
said  benefice  of  Woodchurch  the  benefice  of  St.  Matthew,  Bethnal  Green, 
became  void,  or  that  plaintiff  thereby  ceased  to  be  rector  of  the  last-men- 
tioned benefice. 

The  defendant  joined  issue  on  the  replication  to  plea  8,  and  demurred 
to  the  replication  to  the  last  plea :  and,  the  plaintiff  having  joined  in 
demurrer,  the  same  was  set  down  for  argument ;  and  the  plaintiff  took 
down  the  issues  in  fact  to  be  first  tried,  and  for  damages  to  be  assessed 
contingently  on  the  issue  in  law. 

The  cause  was  tried  before  Lord  Denman,  G.  J.,  at  the  sittings  for 
Middlesex  after  Michaelmas  term,  1847 ;  when  a  verdict  was  found  for 

(a)  The  pleadingi  were  stated  aa  aboYe  in  the  caee  aulmiitted  to  the  Coart    It  teems  that  th* 
Ist  plea  was  pleaded  to  the  whole  declaration ;  the  others  to  the  Ist  oonnt  only, 
(ft)  "  To  abridge  the  holding  of  heneflces  in  plorality/'  Ao. 
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the  plaintiff  on  the  1st  coant,  damages  la. ;  for  pluntiff  on  the  2d  cmmt, 
^Qi^g-i  damages  807. ;  and  for  defendant  on  the  last  count  :(a)  ^subject 
to  tlie  opinion  of  this  Court  on  the  following  case. 

The  plaintiff  became  the  rector  of  St.  Matthew,  Bethnal  Green,  on 
18th  November,  1810,  on  the  presentation  of  the  Principal  and  scho- 
lars of  Brasenose  College,  Oxford,  who  were  then  the  patrons ;  and  to 
which  living  he  was  duly  instituted  and  inducted ;  and  the  plaintiff  still 
assumes  to  be,  and  has  ever  since  in  all  respects  acted  as,  rector  of  the 
s>aid  rectory,  no  other  person  having  been  presented  thereto  bj  the 
patron.  It  is  not  rated  in  the  King's  books.  In  1820  he  accepted  another 
living,  being  the  rectory  of  Woodchurch  in  the  county  and  diocese  of 
Chester.   To  this  living  the  plaintiff  succeeded  on  the  death  of  his  father. 

The  district  churches  mentioned  in  the  declaration  were  duly  erected 
and  had  districts  assigned  to  them  by  the  Church-building  Commissioners 
within  the  parish  of  St.  Matthew,  Bethnal  Green,  in  the  manner  and  at 
the  times  respectively  mentioned  by  the  order  in  Council  dated  17th 
June,  1843.  The  order  accompanied  and  was  to  form  part  of  this  case; 
and  it  was  agreed  between  plaintiff  and  defendant  that  all  the  facts  stated 
in  the  said  order  and  Gazette(i)  were  true,  and  to  be  taken  as  facts  in 
this  casei  The  following  is  a  portion  of  the  said  order  in  Council  respect- 
ing the  fees,  &c.,  in  the  said  parish. 

^'  That  marriages,  baptisms,  churchings,  and  burials  should  be  solera- 
nized  and  performed  in  each  of  the  said  chapels  of  St.  Peter,  St.  Andrew, 
St.  Philip,  and  St.  James  the  Less,  and  that  two-thirds  of  the  fees  aris- 
ing therefrom  should,  during  the  incumbency  of  the  present  rector,  belong 
and  be  paid  to  him,  and  the  remaining  third  to  the  ministers  of  the  said 
*0771  ^^^P®^^^^^  *chapels ;  and  that,  from  and  after  the  avoidance  of  the 
''  living,  the  whole  of  the  fees  should  belong  and  be  paid  to  the 
ministers  of  the  said  chapels  respectively. 

To  this  arrangement  the  consent  of  the  Bishop  of  London  was  dulj 
obtained  before  the  making  of  the  order  in  council,  in  conformity  with 
the  recited  statutes.  The  order  effectuating  these  arrangements  was  made 
on  3d  April,  1848,  and  was  duly  gazetted  in  the  London  (razette  of  20th 
June,  1843. 

Certain  fees,  to  wit,  8«.  6(2.  for  each  marriage,  1$,  for  the  churching 
of  each  woman,  and  la.  6(2.  for  the  registration  of  each  baptism,  were 
the  usual  and  accustomed  fees  in  the  parish  at  the  time  of  the  making  of 
the  said  order.  The  amount  of  fees  to  be  paid  in  respect  of  marriages, 
churchings,  baptisms,  and  burials  was  settled  by  the  Bishop  of  London, 
che  present  patron  of  the  benefice,(c)  and  who  has  sanctioned  all  the 
existing  ecclesiastical  arrangements  of  the  parish.     The  invariable  fee 

(a)  So  stated  in  the  paper  books.  It  leems  to  have  been  understood  that  the  istue  on  Koa 
isttimpsit  was  foand  for  the  pUintiff  as  to  the  first  two  eonnts,  for  the  defendant  as  to  the  third* 
and  that  the  other  issnes  were  foimd  for  the  plaintiir. 

(6)  No  previous  mention  was  made  of  a  Oasette. 

(e)  See  stat.  S  4  9  Viet  e.  elxxx.,  s.  1,  looal  and  penonal,  pnUie. 
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for  churching  is  la.,  which,  however,  is  always  remitted  by  the  plaintiff 
when  the  woman  churched  is  too  poor  to  pay  it ;  the  fee  for  registration 
of  baptisms  is  Is.  6d. ;  the  fee  payable  in  respect  of  marriages  is  8«.  6d, 

On  Ist  January,  1842,  the  defendant  was  duly  appointed,  and  still 
continues,  the  minister  and  incumbent  of  the  said  chapel  of  St.  Philip. 
For  some  time  the  defendant  paid  the  plaintiff  the  proportion  (two-thirds) 
fixed  by  the  order  in  Council,  of  the  fees  received  by  the  defendant  in 
respect  of  the  marriages  at  the  chapel  of  St.  Philip.  Since  such  pay  • 
ment,  however,  the  clerk  of  St.  Philip  has  received  the  further  sum 
of  45L  for  fees  payable  in  respect  of  marriages  since  performed 
*there;  and,  believing  the  defendant  to  be  entitled  thereto,  he  r^o'ro 
has  paid  them  over  to  him.  SOZ.,  being  two-thirds  of  such  last-  ^ 
mentioned  fees,  are  sought  to  be  recovered  by  the  plaintiff  in  this  action : 
and  the  defendant  admits  that  the  plaintiff  is  entitled  to  recover  that  sum, 
if,  by  reason  of  the  facts  above-mentioned,  it  be  recoverable  in  this 
action,  and  if  the  plaintiff  be  still  the  legal  rector  of  St.  Matthew, 
Bethnal  Green. 

The  living  of  Bethnal  Green  was  created  by  act  of  parliament  (16  G. 
2,  c.  28)  in  1741.     By  that  statute  it  was  enacted  as  follows. 

Sect.  1.  "Whereas  the  parish  of  Saint  Dtmstan,  Stepneji  in  the  oonnty  of  Middlesezyis  alargt 
and  populous  parish,  and  consisteth  of  fire  hamlets,  whereof  the  hamlet  of  Bethnal  Green  is  one, 
which  hamlet  is  a  large  part  of  the  said  parish,  and  contains  ahove  1800  houses,  and  is  computed 
I0  have  more  than  16,000  inhabitants.    And  whereas  the  most  populous  part  of  the  said  hamlet 
is  distant  two  miles  and  upwards  from  the  parish  church  of  Stepney,  which  parish  church  is  not 
near  large  enough  to  receive  the  parishioners  of  the  s^d  parish  that  are  desirous  of  resorting 
thither  to  divine  service :  And  whereas,  the  want  of  a  place  for  the  public  worship  of  Almighty 
Ood,  within  the  said  hamlet»  hath  been  a  great  cause  of  the  increase  of  dissoluteness  of  morals, 
and  a  disregard  for  religion,  too  apparent  in  the  younger  and  poorer  sort;  and  hath  likewise 
been  the  occasion  that  many  of  the  better  sort  of  people  have  removed  from  their  habitations 
in  the  said  hamlet,  to  the  great  impoverishment  thereof:    And  whereas  the  Commissioners  ap- 
pointed for  building  fifty  new  churches  in  and  about  the  cities  of  Iiondon  and  Westminster,  and 
the  suburbs  thereof,  did,  on  or  about  the  13th  day  of  October,  a.  d.  1725,  purchase  of  Charles 
White,  gentleman,  2  acres  and  ^  an  acre  of  ground  in  the  said  hamlet,  for  a  site  of  a  church  to 
be  built  there,  and  a  churohyard,  and  burying  ground  to  the  same :  And  whereas  the  inhabitanti 
of  the  said  hamlet  have  a  distinct  churchwarden,  and  overseers  of  the  poor,  and  other  parochial 
offlcers,  and  distinct  rates  have  been  made  and  collected  for  relief  of  the  poor  and  discharge 
ef  other  parochial  offloes :   And  whereas  the  ohurehwarden,  overseers  of  the  poor,  and  other 
principal  inhabitants  of  the  said  hamlet,  are  desirous  that  a  parish  church  may  be  built  in  the 
said  hamlet,  at  the  expense  of  the  inhabitants  thereof,  for  the  public  worship  of  Almighty  God, 
and  the  instruction  of  the  inhabitants  \n  the  true  Christian  religion,  as  now  professed  in  the 
Church  of  England :    And  whereas  by  an  act  of  parliament  made  in  the  ninth  year  of  her  Ma- 
jMty  Queen  Anne,  intltiiled  An  Act  /or  eonfirmimg  to  tk€  prineip<U  and  •ekolan  of  Kin^t  Bali, 
tntd  CidLge  o/*Bmzen  Now,  in  the  Univtnity  of  Oxford,  (Ae  purcheue  of  the  advotoeom 
ofStepnty,  and  other  ekurehe;  and  for  eeUing  the  tame  for  the  benefit  of  the  eaid  College  ;    [^979 
it  was  thereby  enacted,  that  the  rectory  should  be,  and  be  considered,  and  understood 
in  law  to  be,  at  and  under  the  term  of  two  moieties  or  portions  of  the  said  rectory,  and  the  ad- 
Towson  thereof,  doth  belong  to  the  Principal  and  scholars  of  King's  Hall,  and  College  of  Brasen 
Hose,  in  the  University  of  Oxford,  who  have  presented,"  Ac.  (stating  presentation  of  two  incum- 
htntn,  and  that  both  incumbents,  and  the  patrons,  and  the  Bishop  of  London,  the  Ordinary,  con- 
lented  to  the  building  of  a  new  church,  and  to  a  division  of  the  parish  as  after  mentioned): 
"  May  it  please  your  Majesty  (at  the  humble  suit  of  the  churchwarden,  overseers  of  the  poor, 
Mid  other  principal  inhabitants  of  the  said  hamlet),  that  it  may  be  enacted.  And  be  it  enacted," 
ac,  "  That  it  shaU  and  may  be  lawfU  for  the  trustees  hereinafter  appointed,  or  for  any  nine,  or 
more  of  them,  to  cause  a  chnrch  and  steeple  to  be  built  within  the  said  hamlet  of  Bethnal  Greea, 
M  the  ground  poiehased  by  the  said  Commissioners,"  Ae.,  "  as  aforesaid ;  and  also  a  home  ftr 

8a2 
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tbe  babitetion  of  the  mliilsler»  after  enefa  medel,"  A& ;  **  sod  that  the  nridne  of  the  iforea^d  S) 
aem  of  ground  thall  be  a  eemeterj  or  burying  ground  for  the  inhabilBnli  of  the  nid  haakc 
for  erer." 

Sect.  26.  **  And  be  it  ftirther  enacted,"  Ac.,  "That  the  taid  hamkt  of  Beflinal  Green,  nd  t^ 
precinot  and  territory  thereof,  shall  flmn  and  for  erer  after  the  eeneeeimtioa  of  the  add  nev  b- 
tended  chnrob,  be  and  be  deemed,  and  taken  to  be  for  ever  of  iteelf  a  dietinei  pariib  to  all  tntCBti 
and  purposes  whatsoever,  and  tbe  said  new  church  shall  be  the  parish  cbnrch  thereof,  ud  fhdl 
be  called  by  the  name  tbat  shall  be  giren  thereto  in  the  aet  or  instrument  of  coosecr«doB 
thereof;  and  the  inhabitants,  within  the  limita  of  the  said  hiialet.shaa  ba  !hi  psiWwi 
thereof,  and  be  divided  and  exempt  from  the  said  parish  of  Saint  Donstan,  Stepney,"  Ae^  "sad 
from  all  dependencies  and  contributions  for  or  in  respect  thereof." 

Sect  28.  "And  be  it  further  enacted,"  Ae.,  "  T%at  the  advowson  and  right  of  presentatton  sf 
and  to  the  said  new  intended  ohorch,  shall  for  ever  belong  to  the  said  Prineipal  and  scbolen  ef 
King's  Hall,  and  College  of  Bracen  Nose,  and  their  snecessors,  who  shall  and  may  firom  tint  to 
time,  when  the  same  shall  be  vacant,  present  a  fit  person  to  be  instituted  and  admitted  rettor 
thereof;  and  the  reetor  of  the  sud  new  parish  shall  have  and  e^joy  the  hovse  for  tbe  hsbifeatiiiQ 
of  the  minister,  to  be  bnilt  as  aforesaid ;  and  also  shall  be  entitled  lo  sneh  sorpliee  fees,  and  otktt 
perquisites  in  the  SMd  new  church  and  parish  as  shall  belongs  or  be  appropriated  to  him,  sceori- 
ing  to  the  true  intent  and  meaning  of  this  act." 

Sect  31.  "  Provided  always,  and  be  it  ftniher  enaeted,"  Ac.,  "  Tbat  the  reotoxj  of  tbe  sud  sew 
church  or  parish  shall  not  be  taken  or  hdd  in  eommendam ;  and  all  licenses  and  dispensstiMM 
Ibr  taking  and  holding  the  same  in  eommendam  shall  be  utterly  void,  and  of  none  effect;  ssy 
law,  usage,  or  custom  to  the  contrary  thereof  in  anywise  notwithstanding." 

i^qoffi       *The  cue  then  |tft>eeeded  as  follows. 

^  ^^  YHih  respect  to  the  1st  count,  the  defendant  admits  that  he 
never  has  received  any  fees  in  respect  either  of  baptisms  or  chmrchingi. 
He  contends  that  he  is  not  legally  bound  to  collect  or  receive  fees  in 
respect  of  churchings  and  baptisms,  as  claimed  in  the  1st  count  of  the 
declaration. 

^'  The  questions  for  the  opinion  of  the  Court  therefore  are : 

^^1.  Whether,  under  the  circumstances  hereinbefore  mentioned,  the 
plaintiff  is  still  legally  rector  of  the  parish  of  St.  Matthew,  Bethoal 
Green,  and  whether,  as  such  rector,  he  is  entitled  to  recover  the  before- 
mentioned  sum  of  30{.  from  the  defendant. 

^'  2.  Whether,  under  the  circumstances  above  stated,  and  by  virtue  of 
the  statutes  and  order  in  Council  above  set  forth,  the  defendant  is  boond, 
as  such  incumbent  of  the  chapel  of  St.  Philip,  to  collect  and  receive  the 
%es  payable  in  respect  of  churchings  and  baptisms  performed  at  thi< 
^bapel,  and  to  pay  over  two-thirds  of  such  fees  to  the  plaintiff." 

The  verdict  was  to  be  entered  according  to  the  decision  of  the  Cooil 
dn  these  points. 

A  copy  of  the  London  Oazette  of  20th  June,  1848,  and  also  the  plead- 
ings in  the  cause,  accompanied  and  were  to  be  taken  as  part  of  the  case. 

Watson^  for  the  plaintiff.  First,  as  to  the  count  for  money  had  and 
received.  The  defendant  admits  that,  under  this,  the  plaintiff  is  entitled 
to  80/.,  being  the  two-thirds  of  the  marriage  fees  actually  received,  unlett 
the  second,  third,  or  fourth  plea  can  be  sustained.  Now  the  rectory  of  St 
*Q«n  ^**^^®^>  Bethnal  Green,  having  been  ^created  so  late  as  16  6. 
J  2,  is  not  rated  in  the  King's  books :  and  therefore  the  acceptance 
of  the  living  of  Woodchurch  with  cure  of  souls  only  gave  to  the  patron 
of  the  first  benefice  the  right  ^f  immediately  presenting:  till  such  pM 
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scntation,  or  ouster  by  se&tenoe  of  deprivation,  the  plaintiff  continued 
rector  in  fact ;  Alston  p.  Atlaj,  7  A.  &  E.  289,  811. (a)  The  provision  of 
Stat.  16  G.  2,  c.  28,  s.  81,  that  the  rectory  shall  not  be  held  in  commen- 
dani,(i)  is  inapplicable :  the  rectory  is  not  so  held  here. 

Then,  if  the  plaintiff  was  so  entitled,  there  is  sufficient  privity  to 
support  the  second  count ;  Littlewood  v.  Williams,  6  Taunt.  277,  Spry  v. 
Emperor,  6  M.  &  W.  689.  {Hugh  Silly  for  the  defendant,  admitted 
this.) 

If  the  argument  be  valid  so  far,  the  question  as  to  the  first  count 
arises  only  on  Non  assumpsit :  and  the  remaining  point  in  dispute  is, 
whether  the  defendant  was  bound  to  receive  the  fees  for  baptism  and 
churching.  By  stat.  59  G.  8,  c.  134,  s.  16,  the  Commissioners  may  de- 
termine what  proportion  of  the  fees  shall  be  assigned  to  the  curate  of 
the  chapel  district:  since  the  order  in  Council,  the  division  into  the 
four  districts,  and  the  other  arrangements  of  the  Commissioners,  are 
legally  established ;  and,  by  the  order  in  Council,  two-thirds  of  the  fees 
are  to  '^belong  and  be  paid"  to  the  rector.  The  defendant,  by  holding 
the  office,  accepts  the  duty.  It  cannot  have  been  intended  that  an  agent 
of  the  rector  should  attend  at  every  performance  of  each  ceremony  to 
receive  the  rector's  share.  Such  a  course  would  be  inconvenient,  and 
perhaps  create  scandal.  ^[CoLBRinGB,  J.  What  scandal  would  ri^qoq 
arise  from  the  rector  attending  in  person  ?  The  curate  declines 
receiving  the  fees  which,  you  say,  belong  to  the  rector.]  The  curate 
performs  the  ceremony  as  the  rector's  deputy ;  that  is  in  accordance  with 
the  judgment  of  Rolfb,  B.,  in  Spry  v.  Emperor,  6  M.  &;  W.  654.  [Pat- 
TESON,  J.  The  first  count  seems  idle  both  in  law  and  in  fact.  The 
permission  to  receive  the  fee  is  no  consideration :  the  plaintiff  could  not 
prevent  it.  Then,  as  to  the  fees  for  baptism,  none  are  due :  the  fee  is 
only  for  registering  the  baptism.(c)  The  order  in  Council  recognises  the 
fees  on  baptism;  and  that  has  the  effect  of  a  statute. (cZ)  Sect.  49  of 
Stat..  6  &  7  W.  4,  c.  86,  leaves  the  existing  fees  for  registration  br  per- 
formance of  baptism  untouched,  declaring  that  the  statute  shall  not 
affect  ^Uhe  right  of  any  officiating  minister  to  receive  the  fees  now 
nsually  paid."  [Colbbidob,  J.  The  registration  of  baptisms  has  origi« 
nated  within  legal  memory.]  There  is  no  other  mode  of  obtaining  these 
fees,  than  by  the  officiating  minister  taking  them  at  the  time  of  the  cere- 
mony. [CoLERiDGB,  J.  In  nine  cases  out  of  ten  the  fees  are  received 
by  the  clerk.]  He  is  the  agent  of  the  officiating  minister.  [Colbridob, 
J.  Why  not  of  the  rector  ?]  Suppose  the  defendant  told  the  parties 
who  ought  to  pay  that  no  fee  was  payable.  [Colbridgb,  J.  That  is  not 
the  grievance  of  whidi  yon  complain.]    The  defendant  might  sue  for  the 

(a)  S«6  now  stAt  1  A  2  Vict  c.  106.    Royal  aasent,  14th  Aagait,  1838. 
(h)  B—  tUt  6  A  7  W.  4y  0.  77, 8. 18.    And,  m  to  retaining  a  b«neflc«  in  oomrnendain^  4  Cola- 
Yvigfi'B  Blaokftone't  Oom.  107,  note  (2). 

(0)  S«6  Rogen's  Eooletiastieal  Law,  p.  71«  2d  ed. 
^  See  itat  68  O.  3,  e.  45,  e.  18. 
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fees  in  the  Ecclesiastical  Court:  Spry  v.  The  Directors  and  Guardians 
of  Marylebone,  2  Cart.  Ecc.  Rep.  5,  9 ;  bat  the  plaintiff  could  not 
^^qr^o^^  *Hugh  HiUj  contrft.  First :  it  is  admitted  that,  if  the  pluntiff 
-I  was  legally  rector  when  the  sums  in  question  aocmed,  he  ought  to 
recover  on  the  count  for  money  had  and  received :  and  Alston  v.  Atlay, 
7  A.  &  E.  289,  certainly  shows  that  the  acceptance  of  a  second  ben^ce 
does  not  ipso  facto  make  the  first  void,  except  in  favour  of  the  patron,  if 
it  be  not  valued  in  the  king's  books  at  82.  The  position  of  an  incumbent, 
in  such  a  case,  is  explained  by  Tikdal,  C.  J.,  in  Betham  v.  Gregg,  10 
Bing.  852,  858.  But  the  present  case  turns  upon  the  recited  clauses  of 
the  local  act,  which  clearly  show  the  intention  that  there  should  be  a 
resident  incumbent ;  and  that,  when  he  ceased  to  reside,  the  benefice 
should  be  void. 

Secondly,  the  question  is,  whether  the  minister  of  the  district  chapel 
is  obliged,  under  all  circumstances,  to  collect  or  receive  fees  for  the  rector. 
The  defendant  here  has  taken  none  of  any  kind:  is  he  bound,  where  he 
would  not  receive  them  for  himself,  to  collect  them  for  another  ?  (JM 
was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  think  that  office  could  not  be  imposed,  unless 
by  very  distinct  terms.  It  might  be  naturally  supposed  that,  under  the 
order  in  Council,  the  minister  would  take  two-thirds  of  the  fees  for  the 
benefit  of  the  rector :  but  it  is  too  much  to  say  that  a  duty  was  imposed 
upon  him  of  receiving  the  fees  in  order  that  he  might  pay  over  the  tvo* 
thirds. 

Patteson,  J.  As  to  the  question  of  holding  in  commendam,  Mr.  Eili 
puts  it  upon  the  language  of  the  local  act,  ^^  that  the  rectory  of  the  said 
new  church  or  parish  shall  not  be  taken  or  held  in  commendam.'*  Bat 
^'Qftil  '^'it  would  be  extending  those  words  very  far  to  say  that  the  rectoi 
^  could  not  accept  any  other  benefice  without  making  this  void. 
Therefore  the  plaintiff  is  entitled  to  recover  so  much  as  the  defendant 
admits  to  be  in  his  hands  subject  to  this  question.  As  to  the  other  point, 
I  agree  that  it  is  not  a  duty  cast  upon  the  minister  of  the  district  chapel 
to  collect  for  the  benefit  of  the  rector  such  fees  for  churchings  and  baptisms 
as  he  does  not  think  fit  to  enforce  on  his  own  account.  It  is  true  that, 
if  he  received  them,  he  would  be  bound  to  pay  them  over ;  but  it  is  not  hi; 
duty  to  exact  them  from  persons  of  whom,  it  may  be  on  account  of  their 
poverty,  he  himself  does  not  think  it  proper  to  ask  them.  The  declara- 
tion might,  I  think,  have  been  demurred  to  as  not  showing  any  considera- 
tion moving  from  the  plaintiff;  for  all  the  power  which  the  defendant  can 
exercise  results  from  the  act  of  parliament,(a)  and  does  not  result  from 
any  permission  given  by  the  plaintiff.  But  I  would  rather  put  this  case 
on  the  broad  ground  that  there  is  no  duty  cast  upon  the  defendant 

Coleridge,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the 
plaintiff  is  holding  his  second  benefice  in  violation  of  the  intent  of  the  local 

(a)  68  G.  3,  0.  45, 1. 16. 
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act :  bat  the  legislature  has  used  a  well  known  term  "  held  in  commen* 
dam;"  and  the  plaintiff  is  not  so  holding.  As  to  the  other  point:  tho 
pluntiff's  whole  title  here  depends  on  the  act  of  parliament  and  order  in 
Council.  We  must  look  to  the  words  of  these,  and  their  spirit.  The 
division  of  the  parish  would  have  determined  all  the  rector's  claim  to 
fees  in  the  district :  but,  that  being  thought  unfairly  prejudicial  to  the 
interests  of  the  then  ^incumbent,  a  regulation  is  made,  giving  him  p^qo^ 
a  portion  of  the  district  fees.  By  the  terms  of  the  order  in  coun-  ^ 
cil,  two-thirds  of  the  fees  are  to  ^^  belong  and  be  paid  to"  the  rector:  but 
not  a  word  is  said  of  casting  upon  the  minister  the  duty  of  receiving  them. 
It  is  true  that,  if  he  did,  he  would  be  accountable  to  the  rector ;  but  the 
question  is,  whether  he  is  bound  to  receive  them.  He  does  not,  himself, 
choose  to  take  them ;  he  may  have  a  conscientious  objection ;  is  he  obliged 
to  do  for  another  what  he  does  not  think  it  right  to  do  for  himself  7  It 
is  asked  whether,  by  reason  of  his  objection,  he  is  to  prevent  the  receipt 
of  fees  by  the  rector  7  And  he  is  not :  but  there  is  no  inconvenience  in 
the  case.  If  the  rector  were  present,  he  might  say  to  those  from  whom 
the  fees  were  payable,  '^give  me  the  two-thirds:"  and,  that  being  so,  he 
might  also  insist  upon  it  by  any  agent  whom  he  thought  fit  to  appoint.  It 
is  idle  to  say  that  there  is  any  difficulty.  I  do  not  agree  in  the  sugges- 
tion that  scandal  would  be  created.  If  the  thing  is  wrong,  it  ought  not 
to  be  done :  if  right,  it  may  be  done  openly. 

LordDsNMAN,  G.  J.  As  to  the  holding  ^^in  commendam,"  I  agree 
that  the  statute  makes  the  living  voidable  only,  not  void,  on  acceptance 
of  the  second  benefiGe.(a) 

Verdict  to  be  entered  for  defendant  on  the  issues  upon  Non 
assumpsit  to  the  first  and  last  counts ;  for  the  plaintiff  on  the 
rest,  with  SOL  damages  on  the  second  count, 

(o)  Three  Judges  only  were  present. 


♦ROBERT  EASON  v.  HENDERSON,  Executor  of      p^qor 
EDWARD  EASON.    l>ee.  18.  ■- 

Under  stat  4  Ann.  e.  16,  s.  27,  if  one  tenant  in  eommon  has  bad  the  sole  enjoyment  of  the  land^ 
fanned  it,  and  taken  the  produce,  an  action  of  aooount  lies  against  him  at  the  snit  of  his  eo- 
tenant,  though  it  may  be  nneertain  whether  the  ocenpying  party  has  reoeired  any  sorplvf 
profit. 

It  ia  not  necessary  to  the  maintenance  of  snoh  acUon  that  the  occnpying  party  should  ha?* 
receiTcd  rent. 

Or  ibaX  he  should  hare  been  tMuliff,  except  as  he  bee^mes  so  nndir  the  statute  by  the  fhot  of  hii 
occupation  and  enjoyment 

The  following  case  was  stated  for  the  opinion  of  this  Court  by  order 
of  a  Judge,  after  issue  joined. 

This  was  an  action  of  account  under  the  statute  of  Anne  (4  Ann.  o. 
VOL.  xn. — 71 
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16,  6.  27),  instituted  in  pursuance  of  an  order  of  the  Court  of  Chaneei; : 
That  Robert  Eason  be  at  liberty  to  bring  an  action  against  Edwsrd  Hen- 
derson,  alleging  him  to  be  the  sole  executor  of  the  testator  Edwsrd 
Eason,  to  determine  what  debt,  if  any,  was  due  to  him  from  the  testator 
at  the  time  of  his  death  in  respect  of  his  receipts  for  the  last  mx  yean 
preceding  his  death,  from  the  estates  in  the  pleadings  mentioned.  By 
the  order,  Edward  Henderson  was  to  defend  as  executor,  not  pleading 
the  Statute  of  Limitations,  and,  on  the  trial,  to  admit  that  he  was  sole  exe- 
cutor, and  that  the  testator  and  Robert  Eason  were  tenants  in  common 
during  the  six  years. 

The  declaration  alleged  that,  theretofore,  and  in  the  lifetime  of  E. 
Eason,  to  wit,  on  18th  of  November,  1838,  and  from  thence  continoallj 
for  a  long  time  in  the  lifetime  of  the  said  E.  Eason,  to  wit,  untfl  and 
upon  18th  November,  1839,  on  which  last-mentioned  day  the  said  E. 
Eason  died,  the  plaintiff  and  E.  Eason  were  seised  in  their  demesne 
as  of  fee,  as  tenants  in  common,  of  and  in  certain  messuages,  lands, 
and  hereditaments,  consisting  of  divers,  to  wit,  twenty,  messuages,  &e. : 
♦QQTi  '*'(b^l<^QS^  &^^  lands  of  various  descriptions  were  specified),  with 
-I  the  appurtenances,  situate,  &c.,  in  the  several  parishes  of,  &c,  in 
the  Isle  of  Thanet  in  the  county  of  Kent ;  that  is  to  say,  the  plaintifT, 
during  the  time  aforesaid,  was  seised  in  his  demesne  as  of  fee  of  and  in 
one  undivided  half  part  or  moiety  thereof,  and  the  said  E.  Eason  in  his 
lifetime  during  the  time  aforesaid  was  seised  in  his  demesne  as  of  fee  of 
and  in  the  other  undivided  half  part  or  moiety :  and  the  said  E.  Eason  in 
his  lifetime,  during  all  the  time  aforesaid,  had  the  care  and  management 
of  the  whole  of  the  said  messuages,  lands,  and  hereditaments,  with  the 
appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits  thereof 
to  the  common  profit  of  the  plaintiff  and  the  said  E.  Eason  deceased,  and, 
as  bailiff  of  the  plaintiff  of  what  he,  the  said  E.  Eason,  received  more 
than  his  just  share  and  proportion  thereof,  to  render  a  reasonable  account 
thereof  to  the  plaintiff,  and  his  said  share  thereof,  when  the  said  E.  Eason 
should  be  thereunto  afterwards  requested  so  to  do,  according  to  the  fonr 
of  the  statute  in  such  case,  &;c.     Averment  that  E.  Eason,  in  bis  lifetime., 
during  the  time  aforesaid,  received  more  than  his  just  share  and  propor- 
tion of  the  rents,  issues,  and  profits  of  the  said  tenements  with  the  appar- 
tenances,  and  the  plaintiff's  share  thereof;  that  is  to  say,  the  whole  of 
the  rents,  issues,  and  profits  of  the  said  tenements  with  the  appurtenances, 
amounting  to  a  large  sum  of  money,  to  wit,  2000Z. :  and  that  the  saidS. 
Eason,  deceased,  did  not  nor  would,  at  any  time  in  or  during  his  lifetime, 
render  a  reasonable  account  to  the  plaintiff  of  the  said  rents,  issues,  and 
profits  by  him  the  said  E.  Eason  so  received  as  aforesaid,  or  of  either  of 
♦QfiQl  ^^®™»  ^^  *^y  P*^^  thereof,  or  of  the  said  share  of  the  ^plaintiff  of 
-^  and  in  the  same  for  the  time  aforesaid,  or  any  part  thereof,  bnt 
wholly  neglected  and  refused  so  to  do :  and,  although  afterwards,  anJ 
after  the  death  of  E.  Eaaon^  to  wit»  on,  &c,  defendant,  as  sudi  executor 
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M  ftforesaid)  was  requested  by  plaintiff  to  render  a  reasonable  account  to 
plaintiff  of  the  said  rents,  issues,  and  profits  by  the  said  E.  Eason  so 
r^eived  as  aforesaid,  and  the  plaintiff's  said  share  thereof,  and  although 
a  reasonable  time  has  elapsed  since  such  request  made,  and  before  the 
commencement  of  this  suit,  yet  defendant,  as  such  executor,  has  not  at 
any  time  rendered  a  reasonable  account  to  plaintiff  of  the  said  rents, 
issues,  and  profits  by  the  said  E.  Eason,  deceased,  so  received  as  afore- 
said, or  any  part  thereof,  or  of  the  said  share  of  the  plaintiff  of  and  in 
the  same  for  the  time  aforesaid,  or  any  part  thereof;  but  so  to  do  the 
defendant  as  such  executor  as  aforesaid  has  wholly  neglected  and  refused : 
contrary  to  the  form  of  the  statute  in  such  case,  &c.,  and  to  the  damage 
of  the  plaintiff  of  20002.,  kc. 

To  that  declaration  the  defendant  pleaded  two  pleas.  By  the  first, 
that  he,  the  said  E.  Eason,  had  not  in  his  lifetime  the  care  and  manage- 
ment of  the  whole  of  the  said  messuages,  lands,  and  hereditaments  with 
the  appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  to  the  common  profit,  &c.,  and,  as  bailiff  of  the  plaintiff  of  what 
he,  the  said  E.  Eason,  received  more  than  his  just  share,  &c.,  to  render 
a  reasonable  account  thereof  to  the  plaintiff,  and  his  said  share  thereof, 
when  he,  the  said  E.  Eason,  should  be  thereunto  requested,  according  to 
the  form  of  the  statute,  &c.,  in  manner  and  form,  &c. ;  concluding  to 
the  country.  By  the  second,  that  E.  Eason  did  not  in  his  lifetime 
♦receive  more  than  his  just  share  and  proportion  of  the  rents,  p^qqq 
issues,  and  profits  of  the  said  tenements  with  the  appurtenances  ^ 
in  manner  and  form,  &c. ;  concluding  to  the  country.     Issues  thereon. 

The  lands  and  tenements  in  the  declaration  mentioned  consist  of  a  farm- 
house and  about  138  acres  of  land :  and  the  plaintiff  and  the  said  E. 
Eason,  in  his  lifetime,  before  and  on  the  18th  November,  1883,  in  the 
declaration  mentioned,  and  thence  continually  until  the  18th  November, 
1889,  in  the  declaration  mentioned,  when  the  testator  E.  Eason  died, 
were  seised  in  their  demesne  as  of  fee  in  equal  moieties  of  the  said  lands 
sad  tenements  as  tenants  in  common.  On  the  said  18th  November,  1833, 
ihd  testator  E.  Eason  was  in  the  sole  occupation  and  possession  of  the 
said  lands  and  tenements,  and  thenceforth  and  during  the  remainder  of 
his  life  continued  in  such  occupation  and  possession,  and  during  all  that 
time  continued  to  cultivate  and  farm  the  land  and  appropriated  the  whole 
of  the  produce  derived  therefrom  to  his  own  use.  Robert  Eason  did  not 
contribute  to  the  capital  required  for  cultivating  the  farm,  or  interfere 
at  all  in  the  management,  nor  apply  for  or  receive  any  account  of  the 
profits  or  losses  arising  from  such  cultivation.  'The  lands  never  were, 
during  the  occupation  of  E.  Eason,  let  to,  or  in  the  possession  of,  any 
tenant  paying  rent ;  nor  did  E.  Eason  receive  any  rent,  issues,  or  profits, 
other  than  the  produce  and  profits  derived  therefrom  and  made  by  the^ 
culture  of  the  lands. 

Under  these  circumstances  the  questions  were :  Whether  the  executor 
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of  E.  Eason,  deceased,  is  now  liable  in  this  action,  under  the  statute  of 
^QQ^-|  Anne,  or  otherwise,  to  render  any  account  of  the  produce  and  *pro- 
■^  fits  derived  by  the  said  testator,  E.  Eason,  during  the  last  nz 
years  preceding  his  death,  from  the  culture  of  the  lands,  and  to  pay  to 
the  said  Robert  Eason  one  moiety  of  such  produce  and  profits.  If  the 
Court  should  be  of  opinion  that  the  defendant  was  so  liable,  there  was 
to  be  the  usual  judgment,  that  the  defendant  do  account :  if  the  Ckrart 
should  think  the  defendant  not  so  liable,  judgment  of  nonsuit  to  be  entered. 

The  case  was  argued  in  this  Yacation.(a) 

Petersdorffj  for  the  plaintiff.     In  Henderson  v.  Eason,  15  Sim.  303, 
Sir  L.  Shadwell,  Y.  C,  held  that  the  then  plaintiff  might  claim  com* 
pensation  to  the  amount  of  ^'a  fair  occupation  rent,"  and  might  have  had 
an  action  of  account ;  but  Lord  Cottenhah,  C,  on  appeal,(i)  held  that 
the  claim  could  not  be  allowed,  at  least,  until  established  at  law ;  and  he, 
therefore,  directed  this  action  at  law.     It  is  sufficient  for  the  maintenance 
of  such  an  action  that  the  party  called  upon  to  account  has  received  some- 
thing which  is  part  of  the  produce  of  the  land.     The  plaintiff  demands, 
not  a  sum  of  money,  but  an  account.     It  need  not  be  shown  that  the 
defendant  has,  in  the  mercantile  sense,  realised  a  profit.     It  may  be 
urged  that  the  plaintiff  is  bound  to  prove  a  receipt  of  rents  by  the  defend- 
ant ;  and  here  no  rents,  technically  speaking,  were  received :  but,  in  an 
action  of  account,  it  is  immaterial  whether  rent  or  an  equivalent  was 
taken.     Though  the  premises  here  were  not  let,  the  case  shows  that 
profits  were  derived  from  the  culture  of  the  land.     And  the  books  say 
MQfY\  ^^^  account  lies  at  ^the  suit  of  a  tenant  in  common  where  his 
^  co-tenant  has  received  the  ^'  profits."     The  older  statutes  bearing 
upon  the  subject  of  account  are  Marlebridge,  62  H.  8,  c.  23,  Westminster 
2,  1  Stat.  13  Ed.  1,  cc.  11,  28,  5  stat.  25  Ed.  8,  c.  5,  1  stat.  31  £d.  3, 
c.  11  (the  last  three  enactments  relating  to  executors  and  administrators). 
But  the  statute  on  which  the  present  action  directly  proceeds  is  4  Ann. 
c.  16,  which,  by  sect.  27,  enacts :  ''  That  from  and  after,"  &c.,  "  actions 
of  account  shall  and  may  be  brought  and  maintained  against  the  ezccn- 
^rs  and  administrators  of  every  guardian,  bailiff,  and  receiver ;  and  also 
by  one  joint  tenant,  and  tenant  in  common,  his  executors  and  adminis- 
trators, against  the  other,  as  bailiff,  for  receiving  more  than  comes  to  his 
just  share  or  proportion,  and  against  the  executor  and  administrator  of 
such  joint  tenant,  or  tenant  in  common ;  and  the  auditors,  appointed  hj 
the  Court,  where  such  action  shall  be  depending,  shall  be,  and  are  herebj 
empowered  to  administer  an  oath,  and  examine  the  parties  touching  the 
matters  in  question,  and  for  their  pains  and  trouble  in  auditing  and  taking 
such  account,  have  such  allowance  as  the  Court  shall  adjudge  to  be  rea- 
sonable, to  be  paid  by  the  party  on  whose  side  the  balance  of  the  account 
shall  appear  to  be."    By  this  clause  the  tenant  in  common  is  to  account 

(o)  December  6th  Mid  7th.    Before  Lord  Dskxak,  0.  J.,  Mid  PAmsoir,  J. 
ih)  Henderton  «.  Baaon,  15  Sim.  80S.    S  PhUipi,  308. 
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*<>  his  co-tenant  for  his  share  and  proportion,  whatever  the  snbject-matter 
may  be.  Here  the  defendant's  testator  received  the  whole  produce  of 
the  lands.  [Pattbson,  J.  It  may  have  been  damnosa  hsereditas ;  but 
that,  you  say,  is  matter  of  account.] 

Cfleasby,  contri.  It  is  not  disputed  here  that  the  occupation  was  bene^ 
ficial.  But  the  question  is,  whether  *a  tenant  in  common  may  racoon 
bring  an  action  of  account  against  his  co-tenant  on  the  mere  ground  ^ 
of  occnpation,  and  independently  of  contract,  when  the  plaintiff  himself 
might  have  occupied  if  he  had  thought  proper.  There  might  be  circum^ 
stances  from  which  a  contract  would  be  inferred :  but,  without  any  such 
circumstance  can  one  tenant  in  common,  when  the  other  has  entered, 
and  exercised  his  industry  in  making  the  land  productive,  come  in  and 
claim  an  account  of  the  profits  ?  The  action,  if  it  lies,  is  founded  on  the 
statute  of  Anne.  Before  that  act  the  law  was  that,  '*  if  there  are  two 
jointenants  in  fee  of  land,  and  the  one  takes  all  the  profits  to  his  own 
use,  the  other  shall  not  have  an  action  against  him  for  want  of  privity ;" 
1  Yin.  Abr.  139,  tit.  Account^  (G).  pi.  2.  Reference  is  there  made  (in 
the  margin)  to  Go.  Litt.  200  b,  where  it  is  said  that,  ^^  If  one  jointenant 
or  tenant  in  common  of  land  maketh  his  companion  his  bailiff  of  his  part, 
he  shall  have  an  action  of  account  against  him,  as  hath  been  said.  But 
although  one  tenant  in  common  or  jointenant  without  being  made  bailiff 
take  the  whole  profits,  no  action  of  account  lieth  against  him ;  for  in  an 
action  of  account  he  must  charge  him  either  as  a  guardian,  bailiff,  or 
receiver,  as  hath  been  said  before,  which  he  cannot  do  in  this  case, 
unless  his  companion  constitute  him  his  bailiff.  And  therefore  all 
those  books  which  afiirm  that  an  action  of  account  lieth  by  one  tenant 
in  common,  or  jointenant,  agunst  another,  must  be  intended  when  the 
one  maketh  the  other  his  bailiff,  for  otherwise  Never  his  bailiff  to 
render  an  account  is  a  good  plea."  And,  according  to  this  doc- 
trine, account  would  not  lie  against  executors,  unless  grounded  on 
an  actual  receipt  from  the  testator.  Then  how  is  the  law  modified 
by  Stat.  4  Ann.  *c.  16  ?  By  sect.  27,  one  tenant  in  common  may  r^cqqq 
sue  the  other  ^'  as  bailiff  for  receiving  more  than  comes  to  his  just  ^ 
share  or  proportion."  But  a  party  merely  occupying  the  land  cannot  be 
said  to  receive  more  than  his  just  share.  To  warrant  that  assumption, 
he  must  have  actually  received  something  (as,  for  instance,  rent  or  fines) 
the  whole  of  which  does  not  belong  to  him,  but  part  to  the  other  tenant. 
A  tenant  in  common  cultivating  the  soil  by  his  own  industry,  and  taking 
the  produce,  does  not  receive  in  this  sense.  All  that  the  land  yields  is 
his.  Something  may  of  right  be  due  to  the  other  for  the  occupation ;  but 
the  party  enjoying  has  not  "received"  anything  "more  than  oomes  to 
bis  just  share  or  proportion."  It  may  be  that  he  has  more  than  the 
amount  which  might  have  been  calculated  upon  as  his  share ;  but  he  has 
not  received  more.  [Patteson,  J.  You  appear  to  assume  that  all  the 
produce  in  this  case  consisted  of  fructus  industriales.     Suppose  all  the 

SB 
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produce  of  the  land  was  in  grass  crops.]  The  statement  here  entitles  the 
plaintiff  to  assume  otherwise.  But  even  in  the  case  of  grass  land  some- 
thing would  have  been  owing  to  the  farmer's  industry.  The  statute 
requires  that  the  tenant  occupying  should  receive  as  bailiff.  [Patrsok, 
J.  It  seems  intended  that,  by  the  mere  relation  of  tenant  in  common, 
the  one  party  should  be  entitled  to  treat  the  occupier  as  bailiff.]  That 
right  cannot  arise  merely  because  one  chooses  to  occupy  and  the  other 
does  not.  Suppose  a  room  left  by  will  to  two  persons  in  common ;  if  one 
only  chose  to  lire  in  it,  could  the  other  call  him  to  account  for  fruits  of 
occupation  ?  The  statute  of  Anne  has  been  construed  strictly  as  to  the 
♦QQiiT  c^*rg®*Wlity  of  a  party  *"  as  bailiff  for  receiving  more"  than  hie 
^  share ;  Wheeler  v.  Home,  Willes,  208,  Sturton  v.  Richardson,  13 
M.  k  W.  17.  [Patteson,  J.  The  argument  against  yon  is,  not  that 
the  occupying  party  has,  throughout,  received  as  bailiff,  but  that,  if  more 
comes  to  his  hands  than  his  own  share,  be  becomes  bailiff  to  the  other  for 
the  surplus.  He  does  not  receive  as  bailiff  for  himself.]  The  testator 
here  received  nothing,  within  the  meaning  of  the  act.  In  M*Mahon  v, 
Burchell,  2  Phillips,  127,  134,  a  question  arose  as  to  the  liability  of  a 
tenant  in  common  who  had  occupied  singly ;  and  Lord  Cottenham,  C, 
said :  '^I  must"  ^'take  it  that  he"  (the  defendant)  '^  means  to  raise  this 
proposition,  that  the  fact  of  the  plaintiff  having  occupied  the  house  not 
in  entirety,  but  as  a  tenant  in  common,  makes  him  liable  to  his  co-tenants. 
A  case  has  been  referred  to,(a)  in  which  the  Vice  Chancellor  of  England 
is  represented  to  have  so  decided ;  but  I  cannot  think  that  the  Vice 
Chancellor  can  have  laid  down  any  such  doctrine ;  for  the  effect  would 
be,  that  one  tenant  in  common,  by  keeping  out  of  the  actual  occupation 
of  the  premises,  might  convert  the  other  into  his  bailiff;  in  other  words, 
prevent  the  other  from  occupying  them,  except  upon  the  terms  of  paying 
him  rent.  There  is  nothing  in  the  acts  of  parliament  to  lead  to  that 
conclusion,  which  is  contrary  to  the  law  as  clearly  established  from  the 
time  of  Lord  Coke  downwards."  Where  the  premises  are  rented  under 
the  tenants  in  common,  one  might  give  a  discharge  for  the  rent,  and 
thereby  exclude  the  co-tenant  from  his  share :  and  to  such  a  case  the 
statute  of  Anne  may  apply.  But  here  no  exclusion  has  taken  place :  the 
*QQ';i  pl^^^iff  ^^  merely  lain  by  for  a  ^succession  of  years,  contribot- 
^  ing  nothing  to  the  cultivation  of  the  land ;  and  he  now  claims  to 
treat  the  co-tenant  as  his  bailiff. 

Peteradarffj  in  reply.  In  this  case  an  exclusive  possession  is  expressly 
found.  As  to  the  argument  that  the  occupying  party  must  be  charged 
as  bailiff:  that  character,  in  such  a  case,  does  not  arise  from  formal 
appointment,  but  results  from  the  relative  situations  of  the  parties.  It 
Iras  intended  by  the  statute  of  Anne  to  make  the  tenant  in  common 
receiving  more  than  his  just  share  a  bailiff  to  the  other,  without  any 
necessity  of  showing  an  actual  appointment.     But  for  this  legal  fiction, 

(a)  Hendenon  v.  Eason,  16  Sim.  30S. 
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the  parties  would  be  in  no  other  situation  under  the  staiute  than  thej 
were  at  common  law.  Wheeler  v.  Home,  Willes,  208  (where  the  plain- 
tiflf  failed  because  she  charged  the  defendant  as  a  bailiff  in  fact,  and  did 
not  state  circumstances  to  bring  the  case  within  the  statute),  agrees  with 
this  view  of  the  subject,  and  ahows  how  the  liability  of  a  tenant  in  com- 
mon differs  from  that  of  an  ordinary  bailiff.  The  distinction  taken  on 
the  defendant's  part  between  rents  and  other  profits  is  not  authorized  by 
the  statute.  The  plaintiff  here  alleges  that  the  testator,  having  been  in 
enjoyment  of  the  whole  profits  of  the  estate,  has  received  a  portion  which 
belongs  to  his  co-tenant ;  but  that,  at  all  events,  he  is  liable  to  be  called 
upon  for  an  account.  M'Mahon  v,  Burchell,  2  Phillips,  127,  decides 
nothing  on  this  point :  the  Lord  Chancellor  there  only  held  that  the  co- 
tenant  in  possession  could  not  be  charged  with  a  specific  rent.  In  other 
respects  his  judgment  rather  favours  the  maintenance  of  this  *ac-  r^ana 
tion.  There  is  no  doubt  that  in  Sturton  v.  Richardson,  18  M.  & 
W.  17,  the  declaration,  founded  on  the  statute,  was  bad ;  for  it  did  not 
allege  that  the  defendant  had  received  more  than  his  just  share  of  the 
profits.  [Pattesox,  J.  That  was  clearly  bad ;  for  it  is  only  by  such 
receipt  that  a  party  becomes  bailiff  under  the  statute.] 

Cfur.  adv,  vult. 

Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

This  action  was  directed  by  the  Lord  Chancellor,  by  one  tenant  in  com- 
mon against  another,  to  account  for  the  rents,  issues,  and  profits  of  cer- 
tain property  owned  by  them.  The  words  of  stat.  4  Ann.  c.  16,  s.  27, 
are  as  follows.  (His  Lordship  here  read  the  clause ;  for  which,  see  p. 
991,  antS.) 

The  declaration  states  that  the  plaintiff  and  the  defendant's  testator 
were  tenants  in  common  in  undivided  moieties,  and  that  the  testator  had 
the  care  and  management  of  the  whole,  to  receive  and  take  the  rents, 
&c.,  to  the  use  and  profit  of  the  plaintiff  and  testator,  and,  as  bailiff  of 
the  plaintiff  of  what  he  should  receive  more  than  his  just  share  and  pro- 
poition,  to  render  a  reasonable  account  to  the  plaintiff.  This  form  of 
declaration  is  precisely  that  which  the  Court  held  necessary  in  Wheeler 
V.  Home,  Willes,  210. 

The  case  stated  that  he  had  occupied,  and  received  the  whole  profits, 
but  no  part  was  underlet :  he  received  no  rent,  nor  anything  but  the  profits 
derived  from  the  culture  of  the  lands,  to  the  expense  of  which  the  plain- 
tiff in  no  way  contributed. 

*It  was  contended  that  the  defendant  was  not  liable  as  bailiff,  v^^m 
because  it  appeared  that  he  had  not  received  rent^  and  because  it 
did  not  appear  that  he  had  received  more  than  his  just  proportion.  But 
we  think  that  the  words  '^  rents,  issues,  or  profits"  include  the  proceeds 
of  the  land,  whether  in  money  or  in  kind ;  that,  prim&  facie,  the  whole 
profits  must  be  taken  to  be  more  than  his  just  proportion ;  and  that  such 
receipt  constitutes  him  bailiff  for  this  purpose.     It  may  turn  out  that  he 
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is  the  creditor  and  not  the  debtor ;  bat  snch  may  turn  oat  to  be  the  case 
on  taking  every  account :  and  to  hold  him  not  liable  to  account  because 
the  balance  may  be  in  the  accountant's  favour  would  be  to  exempt 
him  from  that  liability  by  assuming  that  snch  would  be  the  state  of 
accounts  when  examined.  That  state  of  things  is  possible ;  but  it  can 
only  be  known  by  instituting  the  inquiry  which  the  plaintiflf  seeks  by 
this  action. 

We  hardly  need  observe  that,  in  our  opinion,  the  tenant  who  receives 
is  bound  to  account,  though  he  is  not  appointed  as  bailiff;  because  if  thst 
were  otherwise  the  enactment  would  have  been  unnecessary. 

Judgment  for  plaintiff.(a) 

(o)  The  Lord  Chanoellor  afterwards  directed  that  an  action  of  account  should  he  hronght,  tnd 
that  the  question  above  decided  should  be  raised  on  the  record.  A  biU  of  ezeeptioDs  was  t»« 
dered,  on  trial  '>f  the  cause,  and  steps  hare  been  taken  to  bring  the  case  before  the  Exehequr 
Chamber. 


*9981  *^0^»  ^^  *^®  several  demises  of  WILLIAM  PENNINGTON 
J  and  Others,  v.  TANIERE.    Bee.  18. 

A  dean  and  chapter  were  empowered  by  a  local  act  to  grant  building  leases  of  certain  lands  for 
ninety-nine  years,  provided  that  in  every  such  lease  there  was  a  covenant  by  the  lessee  to 
build.    They  granted  a  lease  for  ninety-nine  years,  omitting  the  covenant. 

During  the  supposed  term,  after  the  death  of  the  dean  under  whom  the  lease  had  been  granted, 
the  lessee  remained  in  possession,  and  continued  to  pay  the  reserved  rent  to  the  succeeding 
deans  and  chapter,  who  distributed  it  among  themselves.  Held  that,  if  the  lease  was  voidabb 
only,  it  was  made  good,  as  against  each  saccessive  dean  and  chapter,  for  their  own  tines  re- 
spectively, by  such  their  receipt  and  distribution  of  the  rent 

And  that,  if  the  lease  was  absolutely  void,  such  receipt  and  distribution  were  evidence  from  which, 
without  proof  of  any  instrument  under  seal,  a  demise  fh>m  year  to  year  might  be  presumed 
against  them ;  the  presumption  in  snch  a  case  being  the  same  against  a  corporation  mgng»t» 
as  against  an  ordinary  person. 

On  the  trial  of  this  ejectment,  at  the  Guildford  Summer  assizes,  1846, 
u  verdict  was  taken  for  the  plaintiff,  with  la.  damages,  subject  to  a  refer- 
ence of  the  cause  and  all  matters  in  difference  to  a  barrister,  who  was 
to  determine  what  should  be  done  hf  either  party  respecting  the  matters 
in  dispute,  and  was  empowered  to  order  a  verdict  to  be  entered  for  plain- 
tiff or  defendant,  as  he  should  think  proper ;  with  liberty  also  to  state 
facts  for  the  opinion  of  this  Court. 

The  arbitrator  made  his  award,  directing  a  verdict  to  be  entered  for 
the  defendant ;  and  he  stated  'facts,  which,  so  far  as  they  are  material  to 
this  report,  were  as  follows. 

The  Dean  and  Chapter  of  Canterbury,  being  seised  in  fee  of  the  manor 
of  Walworth,  by  indenture,  dated  29th  June,  1771,  between  them  and 
one  Henry  Penton,  duly  executed,  demised  the  said  manor,  which  included, 
with  other  property,  the  property  in  question  in  this  cause,  to  the  said 
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H.  Penton  for  twenty-one  yean  from  the  nativity  of  Saint  John  the 
Baptist  then  last  past. 

In  1774  an  act  of  parliament  was  passed  ;(a)  ^whereby,  after  re-  r^Qoo 
citing  the  lease  of  29th  June,  1771,  it  was  enacted,  that  it  should  ^ 
and  might  be  lawful  to  and  for  the  said  dean  and  chapter  and  their  succes- 
sors, and  the  said  Henry  Penton,  his  executors,  administrators,  and  assigns, 
jointly,  and  they  severally  and  respectively  were  thereby  fully  empowered 
and  authorized,  notwithstanding  any  statute,  ftc,  from  time  to  time,  by 
indenture  duly  executed  under  the  seal  of  the  said  dean  and  chapter, 
and  also  under  the  hand  and  seal  and  hands  and  seals  of  the  said  H.  Pen- 
ton,  his  executors,  ftc,  to  make  any  demise  or  lease,  demises  or  leases, 
of  all  or  any  part  or  parts  of  the  several  tenements,  lands,  and  premises 
to  the  said  H.  Penton  demised,  and  described  in  the  recited  indenture  of 
lease,  also  of  all  ways,  waters,  ftc,  easements,  ftc,  and  appurtenances 
whatsoever  thereto  belonging,  ftc,  for  any  term  or  number  of  years  not 
exceeding  ninety-nine  years,  to  take  effect  in  possession  and  not  in  rever- 
sion or  remainder  or  by  way  of  future  interest  for  the  purpose  of  making 
any  new  buildings,  erections,  or  improvements  on  the  same  or  any  part 
thereof  respectively,  at  the  best  and  most  improved  yearly  rent,  ftc, 
without  taking  any  fine,  premium,  ftc,  and  so  as  the  rents  or  rent  were 
reserved  and  made  payable  quarterly,  ftc,  and  that  one  moiety  of  the 
rent  or  rents  to  be  reserved  in  respect  of  the  premises  so  demised  to  the 
said  H.  Penton,  ftc,  were  made  payable  to  the  said  dean  and  chapter 
and  their  successors,  and  the  other  moiety  to  the  said  H.  Penton,  his 
executors,  ^administrators,  and  assigns  (except  that  a  peppercorn  r^^i/^^v/x 
only  was  to  be  reserved  for  the  first  two  years  of  the  term  to  be  '- 
granted) :  and  so  as  that  every  such  lease  were  under  the  following  restric- 
tions :  viz.,  that  no  such  demise  or  lease  should  be  valid  in  the  law,  unless 
there  should  be  therein  contained  a  condition  of  re-entry  on  non-payment 
of  rent,  and  unless  the  lessee  or  lessees  executed  a  counterpart  or  counter- 
parts of  his,  her,  or  their  respective  lease  or  leases,  and  thereby  covenanted 
for  the  payment  of  the  rent  or  rents  to  be  thereby  respectively  reserved, 
and  to  build  and  keep  in  repair  the  messuages  and  buildings  intended 
and  agreed  to  be  built  by  such  leases  respectively :  and  so  as  there  were 
contained  in  such  leases  respectiyely  all  such  conditions,  covenants,  ftc, 
on  the  part  of  the  lessee  or  lessees,  and  their  respective  executors,  ftc, 
as  were  or  should  be  proper  in  such  case^. 

By  indenture  of  27th  June,  1778,  the  premises  demised  to  H.  Penton 
by  the  lease  of  29th  June,  1771,  were,  on  his  surrender,  redemised  by  the 
dean  and  chapter  to  him  for  twenty-one  years  from  the  24th  of  June, 
1778. 

By  indenture  dated  8th  June,  1779,  H.  Penton  demised  to  Thomas  Clnt- 

(a)  14  0.  3,  0.  43,  private :  "for  enabling  the  dean  and  chapter  of  Canterbury,  Henry  Penton, 
Ctqnlre,  and  Thomae  Brandon,  to  grant  building  leases,  pursuant  to  two  several  agieeocentH 
dotered  iiita  for  that  purpose." 
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ton  certain  parts  of  the  manor  of  Walworth,  which  the  said  H.  Penton 
held  as  aforesaid  by  the  last-mentioned  lease  from  the  dean  and  chapter^ 
inclnding  the  property  in  question  in  this  cause,  for  twenty-one  yetrs 
from  Michaelmas  1778,  with  covenant  to  renew  such  lease  from  time  to 
time  as  and  when  his,  Penton's,  lease  from  the  dean  and  chapter  vm 
renewed,  for  a  term  of  sixty-one  years  from  Michaelmas  1778. 
*100n  ^y  indenture  dated  Jnne  25th,  1786,  the  premises  ♦demised  to 
^  H.  Penton  by  the  said  indentures  of  29th  Jime,  1771,  and  27th 
June,  1778,  were,  on  his  surrender,  redemised  by  the  dean  and  chapter  to 
him  for  twenty-one  years  from  Midsummer  1785. 

In  supposed  pursuance  of  the  powers  conferred  by  the  said  act  of 
parliament  passed  in   1774,  and  with  intent  to  exercise  the  same, 
by   an  indenture  dated  26th  June,  1786,  duly  executed  under  the 
seal  of  the  dean  and  chapter,  and  also  under  the  hand  and  seal  of 
H.  Penton,  and  made  between  the  dean  and  chapter  and  H.  Penton 
of  the  one  part,  and   Thomas   Glutton  of  the  other  part,   the  said 
T.  Glutton  haying  prior  thereto  surrendered  his  interest  in  the  premises 
by  the  indenture  of  8th  June,  1779,  demised,  as  to  such  part  thereof  as 
was  intended  to  be  demised  by  the  now  stating  indenture ;  after  reciting 
the  said  act  of  parliament ;  It  was  witnessed,  that,  by  virtue  and  in  pur- 
suance of  the  powers  and  authorities  given  to  and  vested  in  the  said  dean 
and  chapter  in  and  by  the  recited  act,  and  for  and  in  consideration  of  the 
rents  and  covenants  thereinafter  reserved  and  contained  on  the  part  of  T. 
Glutton,  &c.,  and  of  the  costs,  &o.,  that  he  had  been  at,  laid  out,  and  ex- 
pended, and  would  be  at,  lay  out,  and  expend,  in  the  erecting  and  build- 
ing of  several  brick  messuages  or  tenements  on  the  land  thereinafter 
mentioned,  they  the  said  dean  and  chapter  and  H,  Penton,  and  each  of 
them,  demised,  granted,  and  to  farm  let  unto  the  said  T.  Glutton  all  the 
piece  or  parcel  of  land  therein  particularly  mentioned,  parcel  as  aforesaid 
of  the  said  manor  of  Walworth,  together  with  all  such  messuages  or  tene- 
ments as  were  then  erecting  and  building,  or  should  at  any  time  during 
the  now  stating  demise  be  erected  and  built,  on  the  said  piece  or  parcel 
*100^1   ^^^^^'^^  ^^  ^^7  P^^^  thereof:  habendum  to  the  said  T.  Glutton, 
his  executors,  administrators,  and  assigns,  from  the  feast  of  St 
Michael  then  next  ensuing,  for  and  during  and  unto  the  full  end  and 
term  of  ninety-nine  years :  yielding  and  paying,  &c.,  yearly,  during  the 
first  two  years,  to  the  dean  and  chapter  and  H.  Penton  one  peppercorn, 
and  also  yielding  and  paying  yearly,  during  the  remaining  ninety-seven 
years,  to  the  dean  and  chapter  and  their  successors  the  yearly  rent  of 
121,  10«.,  and  to  H.  Penton,  his  executors,  &c.,  the  like  yearly  rent  of 
12Z.  108. :  both  rents  to  be  paid  quarterly  as  therein  mentioned.     The 
last-mentioned  lease  contains  a  condition  of  re-entry  on  non-payment  of 
the  rents  thereby  reserved :  and  the  lessee  duly  executed  two  counter- 
parts thereof,  and  thereby  covenanted  with  the  dean  and  chapter  and  H. 
Penton  severally,  and  to  and  with  their  several  and  respective  Buccessors, 
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executors,  administrators)  and  assigns,  for  payment  of  the  rents  thereby 
reserved,  and  to  keep  in  repair  the  said  messuages  or  tenements,  and  the 
buildings  then  erecting  and  building,  or  to  be  erected  and  built,  upon 
the  said  piece  or  parcel  of  ground.  He  further  covenanted  to  pay  all 
taxes,  &c.,  and  to  deliver  up  the  premises,  so  kept  in  repair  as  aforesaid, 
to  the  dean  and  chapter  and  H.  Penton  and  their  successors,  &c.,  at  the 
end,  &c.,  of  the  term,  with  all  fixtures,  &c.  He  also  covenanted  that  it 
should  be  lawful,  &c.  (for  the  landlords  from  time  to  time  to  enter  to 
view  the  state  of  repairs,  &o.) ;  that  he,  his  executors,  &c.,  would  repair 
on  notice ;  and  that  he  would  not  carry  on  certain  trades,  &c.  And  the 
lessors  covenanted  for  quiet  enjoyment,  by  the  lessee,  &c.,  on  payment 
of  the  rents  and  performance  of  the  covenants. 

In  this  last-mentioned  lease  there  was  not,  nor  was  *there  in   rtiAnq 
the  counterpart  thereof,  any  covenant  on  the  part  of  the  lessee 
to  build  on  the  premises  thereby  intended  to  be  demised. 

The  premises  so  demised  by  the  last-mentioned  indenture  were  part  of 
the  said  manor  of  Walworth,  and  comprehend  the  preibises  sought  to  be 
recovered  by  this  ejectment.  By  virtue  of  this  last  demise,  T.  Glutton 
entered  and  built  upon  the  premises  so  demised  to  him :  and  he  and  his 
assigns  and  undertenants  have  from  the  time  of  the  making  of  the  last- 
mentioned  indenture  hitherto  constantly  been  in  possession  and  occupa- 
tion of  the  premises  in  question  in  this  cause ;  and  he  and  his  assigns 
have  constantly  paid  the  rent  or  sum  of  122.  10a.,  thereby  reserved,  to 
the  said  dean  and  chapter,  which  has  been  from  time  to  time  divided 
amongst  the  said  dean  and  chapter  in  the  proportions  in  which  they  were 
respectively  entitled  to  the  same :  and  T.  Glutton  and  his  assigns  in  like 
manner  constantly  paid  to  the  said  H.  Penton  the  rent  or  sum  of  12L 
10a.  reserved  to  him  by  the  last-mentioned  lease,  until  1801,  when  H. 
Penton  assigned  all  his  interest  in  the  said  annual  sum  of  12/.  10a.  to  one 
George  Hart,  to  whom  or  to  whose  representatives  the  same  has  hitherto, 
since  1801,  been  paid  by  T.  Glutton  or  his  assigns. 

The  defendant,  by  various  assignments  duly  made,  is  now  assignee  of 
the  lease  and  term  made  by  the  dean  and  chapter  and  Penton  to  Glutton, 
as  to  a  portion  of  the  premises  thereby  granted,  including  the  premises 
in  question.     The  said  H.  Penton,  by  indenture,  dated  25th  December, 

1788,  duly  assigned  to  Samuel  Brandon  and  Thomas  Brandon  all  the 
premises  demised  to  him  by  the  dean  and  chapter  by  the  said  indenture 
of  lease  of  25th  June,  1785,  for  the  remainder  of  the  term  thereby 
^granted,  except  (inter  alia)  the  premises  comprised  in  the  inden-  r^ii  qq4 
ture  of  the  26th  June,  1786,  between  the  dean  and  chapter  and   *- 

H.  Penton  and  T.  Glutton. 

The  award  went  on  to  state  that,  by  indenture  of  28th  November, 

1789,  stated  to  be  made  in  consideration  of  the  surrender  of  the  lease  of 
25th  June,  1785,  the  dean  and  chapter  demised  the  manor  of  Walworth 
(by  the  same  description  as  in  the  l^ase  of  1771)  to  Samuel  Brandon  and 
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Tliomas  Brandon,  for  seventeen  years  from  Midsmnmer  1789.  And 
that  by  indenture  of  November  11th,  1805,  in  consideration  of  the  sur- 
render of  tlie  lease  of  November  28th,  1789,  therein  stated  to  be  thereby 
surrendered  by  Samuel  and  Richard  Brandon  and  John  Garter,  the  said 
manor  was,  by  the  said  original  description,  demised  by  the  dean  and 
chapter  to  S.  and  B.  Brandon  and  Carter  for  fifteen  years  from  Midsum- 
mer, 1805. 

All  the  leases  hereinbefore  and  hereinafter  mentioned  to  have  been 
granted  by  the  dean  and  chapter  of  the  Walworth  manor  estate  contain 
an  exception  in  favour  of  the  dean  and  chapter  of  all  rents  of  assize  belong- 
ing to  the  said  manor,  and  the  rents  and  other  small  farms  before  the 
granting  of  such  several  leases  letten  to  divers  persons.  The  lease  of 
11th  November,  1805,  contained  a  further  exception  in  the  words  follow- 
ing :  ^'  And  also  except  and  reserved,  out  of  this  present  demise,  unto  the 
said  dean  and  chapter  and  their  successors,  all  such  rents  and  sums  of 
money  and  other  right  and  interest,  benefit,  and  advantage,  which  hath 
been  or  are  or  shall  be  reserved  to  them  in  and  by  any  building  leases 
for  long  terms  of  years  of  any  part  of  the  several  lands  and  heredita- 
ments hereby  demised,  heretofore  granted  by  them  in  conjunction  with  the 
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*said  H.  Penton,  or  in  conjunction  with  the  said  S.  Brandon  and 


the  said  T.  Brandon,  deceased,  or  in  conjunction  with  the  said  S. 
Brandon  and  the  trustees  under  the  last  will  and  testament  of  the  said 
T.  Brandon,  or  which  have  been  or  shall  be  hereafter  granted  by  them, 
the  said  dean  and  chapter,  in  conjunction  with  the  said  S.  Brandon  and 
the  trustees  under  the  will  of  the  said  T.  Brandon,  deceased,  their 
respective  executors,  administrators,  and  assigns,  or  other  the  tenants 
or  lessees  of  the  said  dean  and  chapter  for  the  time  being  of  the  said 
estate  in  Walworth  aforesaid."  All  the  demises  made  subsequently  to 
that  of  1805  contain  a  similar  exception  to  that  contained  in  the  last- 
mentioned  lease,  and  were  made,  as  well  as  the  said  last-mentioned  lease, 
to  the  respective  lessees  therein  named,  to  hold  except  as  before  excepted, 
and  subject  to  the  building  leases  so  thereof  granted  or  to  be  granted  as 
aforesaid. 

The  award  then  stated  that  the  lease  of  November  lltli,  1805,  had 
been  renewed,  on  days  named,  in  1806,  1813,  1826,  1827,  1828,  and 
1834,  the  manor  being  described  in  all  the  leases  by  the  same  descriptioii 
as  in  the  lease  of  1771,  and  the  aforesaid  exceptions  being  contained  in 
all :  that  the  term  of  twenty-one  years  granted  by  the  last  renewal, 
which  would  expire  at  Midsummer,  1855,  is  now  vested  in  Charles  Pet- 
tingal  and  four  others  ;(a)  that  the  rents  reserved  by  the  leases  to  Penton 
and  his  assigns  were  duly  paid  as  they  became  due :  that  possession  had 
been  demanded  before  the  date  of  the  demises  laid  in  the  declaration : 

*1 00f)1  '^^^  ^^^^'  ^^^^®  ^^^  granting  of  the  lease  of  June  26th,  1786,  there 
-*   have  been  deans  appointed  at  the  dates  following :  22d  "^  June, 

(a)  On  whoie  demise,  among  othem.  the  plaintiff  claimed.     See  p.  1014,  note  (o),  post 
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1790,  26th  January,  1798,  6th  May,  1797,  24th  November,  1809,  22d 
Jane,  1825,  15th  September,  1827. 

The  award  then  proceeded  as  follows : 

"  If  the  Court  is  of  opinion  that  the  lease  of  June  26th,  1786,  was 
Toid  or  voidable,  and  has  been  avoided,  and  that  neither  that  lease  nor 
any  of  the  matters  aforesaid  have  given  the  defendant  a  legal  interest  in 
the  premises,  subsisting  at  the  time  of  the  commencement  of  this  action, 
and  that  the  Statute  of  Limitations  is  no  bar  to  the  recovery  of  the  plain* 
tiff,(a)  then  I  award  and  direct  that  the  verdict  continue  as  found  and 
entered  at  the  trial  of  this  cause,  except  that  it  be  found  and  entered  for 
the  defendant  as  to  all  the  counts  except  that  on  the  demise  of  the  said 
Charles  Pettingal,  &c.  (the  above-mentioned  five  lessors  of  the  plaintiff) ; 
otherwise  to  be  entered  up  for  the  defendant  as  I  have  above  awarded." 

The  case,  having  been  set  down  in  the  special  paper,  was  argued  in 
this  vacation.(ft) 

Chumeyy  for  the  plaintiff.  First,  the  lease  of  26th  June,  1786,  was 
void,  as  contravening  stat.  18  Eliz.  c.  10,  concerning  ecclesiastical  leases, 
and  not  conforming  to  the  power  contained  in  the  local  act,  which  required 
a  covenant  to  build.  Or,  if  not  absolutely  void,  it  was  good  only  during 
the  life  of  the  dean  under  whom  it  was  granted.  That  it  would  enure 
even  for  that  time  might  be  questioned,  according  to  Morrice  *v.  r«i  aq^ 
Antrobus,  Hardr.  325,  and  some  other  early  authorities,  but  seems 
established  by  Co.  Litt.  45  a.  Roe  dem.  Earl  of  Berkeley  v.  Archbishop 
of  York,  6  East,  86, 108,  Lincohi  College's  Case,  8  Rep.  58  i,  60  a,  and 
The  Bishop  of  Salisbury's  Case,  10  Rep.  58  i,  60  h.  Clearly,  however, 
it  could  not  continue  longer  than  the  life  of  the  dean  under  whom  it  was 
first  made :  nor,  after  that  time,  could  receipts  of  rent  by  the  chapter 
under  a  succeeding  dean  give  such  lease  a  new  validity ;  Bickman  v. 
Ghurth,  Cro.  Jac.  178,  Com.  Dig.  Mtates  (G  6).{c)  The  law,  in  this 
respect,  is  the  same  as  in  the  case  of  leases  by  tenant  for  life ;  Roe  dem. 
Jordan  v.  Ward,  1  H.  Bl.  97,  Doe,  lessee  of  Simpson,  v.  Butcher,  1 
Doug.  50,  Goodright,  lessee  of  Wynne,  v,  Humphrys,  1  Doug.  52,  note 
(14),  Doe  dem.  Potter  v.  Archer,  1  B.  &  P.  581,  Bowes  v.  East  London 
Waterworks  Company,  Jacob,  824. 

Gumey  likewise  argued  that,  as  the  lease  of  1786  was  clearly  intended 
to  take  effect  under  the  power,  it  could  not  be  made,  by  construction,  to 
pass  an  interest  not  according  to  the  power ;  citing  Roe  dem.  Earl  of 
Berkeley  v.  Archbishop  of  York,  6  East,  108-106,  and  Colt  &  Glover 
V.  Bishop  of  Coventry  and  Lichfield,  Hob.  140, 159, 160,  5th  ed.  (Peo- 
Goekj  contri,  referred  to  1  Sugd.  Powers,  428,  7th  ed.  c.  6,  s.  8,  §  19 ; 
and  CoiiERiBOB,  J.,  mentioned  Doe  dem.  Daniel  v.  Keir,  4  Man.  &  Ry. 
101.)     Q-umey  also  contended  that,  if  any  of  the  payments  of  rent  after 

(a)  There  was  fome  diaonssion  ou  fhia  point  in  fhe  argument  npon  the  award :  but  no  notie* 

taken  of  it  in  the  jndgment  of  tha  Conrt    See  pb  1011,  note  (a),  poet 
(6)  NoTember  27th.    Before  Lord  DimiJMr,  C.  J.,  Pattkbov,  Colkridgb,  and  WxttHTMAiTi  Ja 
(«)  Lait  plaeitom  bat  one« 
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the  death  of  the  first  deui  cotdd  be  supposed  to  establish  a  new  i«amj 
*innfii  ^^  ™^^^  be'*a  lease  in  reversion^  inasmach  as  there  irere  Tslid 
^  leases  of  the  manor  subsisting  at  the  time  of  those  pajmeLts ;  but 
the  dean  and  chapter  conld  not,  nnder  their  power,  lease  in  reverrion. 
(These  points  are  not  further  noticed,  the  judgment  not  having  turned 
upon  them.) 

But,  assuming  these  arguments  to  be  correct,  it  will  be  contended  that, 
at  all  events  the  defendant's  payment  of  rent,  and  the  acceptance  of  such 
rent  by  the  dean  and  chapter,  created  a  good  tenancy  from  year  to  year, 
which  could  be  determined  only  by  notice  to  quit ;  and  no  notice  has  been 
given.     In  an  ordinary  case,  perhaps,  a  tenancy  from  year  to  year  might 
be  presumed  under  such  circumstances ;  but  it  cannot  where  a  corpora- 
tion is  the  landlord.     The  general  rule  is  that  aggregate  corporations  can 
regularly  do  no  act  without  writing  under  seal ;  2  Bac.  Abr.  265  (7th 
ed.),  tit.  Corporations  (E)  3,  Com.  Dig.  Franchises  (F  13.)    Exceptions 
have  been  allowed  in  cases  of  trading  corporations,  and  for  the  transact- 
ing of  small  matters ;  but  the  principle  is  adhered  to :  and  in  Gary «. 
Matthews,  1  Salk.  191,  where  it  is  said  that  ^^a  corporation  aggregate 
may  appoint  a  bailiff  to  distrain  without  deed  or  warrant,  as  well  as  a 
cook  or  butler,"  the  reason  given  is,  that  ^^it  neither  vests  nor  divests 
any  sort  of  interest  in  or  out  of  the  corporation."     In  Mayor  of  Ludlow 
V.  Charlton,  6  M.  &  W.  815,  823,  Rolfb,  B.,  delivering  the  judgment  of 
the  Court  of  Exchequer,  pointed  out  that  the  rule  requiring  the  contracts 
of  corporations  aggregate  to  be  under  seal  was  not  merely  technical,  but 
founded  on  reasons  which  could  not  be  generally  set  aside  without  great 
inconvenience.     In  the  judgment  of  this   Court  in   Church  v.  The 
•1  OMl  *^°*P^"*^  ^*8  Light  and  Coke  Company,  6  A.  &  E.  846,  861, 
^  the  principle  of  exception  is  said  to  be  ^'  convenience  amounting 
almost  to  necessity."     As  to  interests  in  land,  almost  all  the  authorities 
agree  that  an  aggregate  corporation  cannot  receive  or  grant  them  without 
seal :  to  this  effect  are  Co.  Litt.  94  b,  Bellamy's  Case,  6  Rep.  38  a,  38  i, 
tnd  Com.  Dig.  Franchises  (F  18)  (where  it  is  said  that,  without  deed^ 
luch  corporation  ''  cannot  make  a  feoffment,  or  demise,  or  give  a  license."} 
It  has  been  held  that  a  corporation  aggregate  might  recover  in  assump- 
sit for  use  and  occupation ;  Dean  and  Chapter  of  Rochester  v.  Pierce^  1 
Camp.  466,  Southwark  Bridge  Company  v.  Silk,  2  Car.  k  P.  871 :  bat 
the  reason  expressly  given  in  each  case  was  that  the  action  was  not 
grounded  upon  a  demise ;  and  it  was  observed  in  both  instances  that,  if 
a  demise  were  relied  upon,  a  deed  would  have  been  necessary.     [Wight- 
man,  J.,  mentioned  The  Mayor  of  Stafford  v.  Till,  4  Bing.  76.]     The 
only  case  in  which  a  supposition  appears  that  there  might  be  a  corporation 
lease  not  under  the  common  seal  is  Wood  v.  Tate,  2  N.  R.  247 :  but  there 
the  general  question  was  not  argued ;  nor  were  the  old  authorities  referred 
to.     The  doctrine  of  the  earlier  cases  is  supported  by  modem  ones  (with 
the  exception  of  some  relating  to  corporations  for  trading  purposes)  in 
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which  corporations  aggregate  have  been  defendants ;  Gibson  v.  East  India 
Company,  5  New  Ca.  262 ;  Arnold  v.  The  Mayor  of  Pool,  4  Man.  &  G. 
860 ;  Paine  v.  Strand  Union,  8  Q.  B.  326.  The  authorities  on  the  subject 
are  very  fully  discussed  in  The  Fishmongers'  Company  v.  Robertson^ 
5  Man.  &  O.  131.  The  tenancy  in  question,  therefore,  at  the  time 
♦when  this  action  was  brought,  was  only  a  tenancy  at  will,  ac- 
cording  to  the  doctrine  stated  in  Woodf.  Land,  and  Ten.  170,  ^ 
171  (ed.  6),  book  1,  c.  5,  s.  3 :  ^'  If  a  man  enter  under  a  void  lease,  and 
pay  rent,  he  is  not  a  disseisor,  but  a  tenant  at  will:"  and  that  tenancy 
has  been  determined  by  demand  of  possession. 

Peaeochj  contrd.  Although  the  lease  of  1786  to  Clutton  was  not 
strictly  in  accordance  with  the  power  or  with  the  statute  as  to  ecclesias* 
tical  leases,  it  was  not  void,  but  voidable  only.  On  this  point  he  cited  4 
Bac.  Abr.  674,  et  seq.  (7th  ed.),  tit.  Leasee  and  Terms  for  Years  (E) ; 
and  he  observed  that  ecclesiastical  leases  are  void  or  voidable  after  the 
death  of  the  grantor,  according  to  the  subject-matter ;  void,  if  the  thing 
leased  lies  merely  in  grant  or  prender,  but,  if  it  lie  in  livery,  voidable 
only,  and  confirmable  by  acceptance  of  rent ;  4  Bac.  Abr.  761,  et  seq., 
tit.  Leases  and  Terms  for  Years  (H),  1,  2,  1  Shepp.  Touchst.  283,  4,  c. 
14.  And  he  urged  that,  in  the  present  case,  the  lease  was  good  against 
the  dean  and  chapter  who  made  it,  and  good  also  against  their  successors, 
in  whose  times  it  had  been  confirmed  by  receipt,  and  distribution  among 
them,  of  the  rents,  and  by  the  acts  of  successive  deans  (including  the 
party  who  was  dean  when  this  action  was  brought),  in  granting  leases  of 
the  Walworth  manor  estate,  expressly  subject  to  building  leases  of  which 
that  in  question  was  one ;  and  that  this  last  was  a  confirmation  by  deed. 

But,  further,  the  dean  and  chapter,  by  allowing  the  occupiers  to  build 
upon  the  land  in  the  character  of  lessees,  and  by  acceptance  of  rent  from 
them  in  the  same  character  also,  had  estopped  themselves  from  r:|,H/%^^ 
♦sajring  that  there  was  no  demise,  according  to  the  principle  of  '- 
Pickard  v.  Sears,  6  A.  &  E.  469,  Gregg  v.  Wells,  10  A.  k  E.  90,  and 
rdes  V.  The  Bank  of  England,  10  A.  &  E.  437.  The  award  states  thaC 
die  dean  and  chapter  have  received  rent,  and  does  not  treat  the  paymenty 
M  mere  compensation  for  a  permissive  occupation.  Rent  implies  a 
demise ;  and  it  must  be  presumed  therefore  that  everything  essential  to 
the  validity  of  the  demise  had  been  done.  In  Beverly  t^.  Lincoln  Gas 
Light  and  Coke  Company,  6  A.  &  E.  829,  840,  Patteson,  J.,  delivering 
the  judgment  of  the  Court,  said :  '^  Call  it  by  whatever  name  we  please, 
permission  or  demise,  it  clearly  binds  the  corporation ;  the  party 
occupying  and  paying  rent  under  it  acquires  rights  from  the  corporation, 
becomes  their  tenant  from  year  to  year,  and  can  be  ejected  only  by  the  same 
means  as  would  be  available  for  an  individual  landlord ;"  and  a  distinction 
ifl  th^re  recognised  between  executed  and  executory  contracts  for  the 
occupation  of  land.(a) 

(a)  PetMotk  ooatraded  that,  nnleA  Ifae  paynentB  to  the  devi  aad  ehaptor  had  been  aoeepM 
M  rtat  due  upon  a  demiie,  the  St«titt  of  Limitationi  wai  a  bar  to  the  aetion,  as  there  had  beta 
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Gumey  replied.  Our.  adv.  rutt. 

*10121      *^^^^  Denman,  G.  J.y  now  delivered  judgment. 

-^  A  great  many  points  were  made  npon  the  argument  in  this 
case :  but,  in  the  result,  the  question  upon  which  the  entry  of  the  Terdict 
depends  was,  whether  the  dean  and  chapter  of  Canterbury  had  by  receipt 
of  rent  adopted  and  confirmed,  as  against  themselyes,  the  lease  of  1786, 
or  created  a  tenancy  from  year  to  year  which  was  not  determined  when 
the  ejectment  was  brought.  The  facts  which  raise  the  only  question 
necessary  for  us  to  determine  are  very  short. 

In  1786,  the  dean  and  chapter  of  Canterbury  (acting,  as  they  supposed, 
under  the  authority  of  a  private  act  of  parliament),  together  with  Henry 
Penton,  granted  a  lease  of  premises,  including  those  in  question,  for 
ninety-nine  years,  reserving  a  rent  to  the  dean  and  chapter,  and  another 
rent  to  Henry  Penton. 

These  rents  have  been  regularly  paid  down  to  the  time  of  the  proceed- 
ings in  question,  and  have  been  received  by  the  lessors  and  their  succes- 
sors, including  the  present  dean  and  chapter.  It  was  agreed  upon  the 
*101S1  ^^S^^®^^  ^^^^  ^^^  power  to  grant  leases  had  not  been  ^pursued, 
^  and  that  the  lease  of  1786  was  certainly  voidable,  if  not  void. 
The  lessors  of  the  plaintiff  contended  that  it  was  absolutely  void ;  and 
the  defendants  that  it  was  voidable  only  by  each  successive  dean  and 
chapter,  but  that  it  was  capable  of  confirmation  by  them  in  succession 
by  payment  and  acceptance  of  rent  under  it ;  and  that,  at  all  events,  if 
actually  void,  the  acceptance  of  rent  created  a  tenancy  from  year  to  year 
determinable  only  by  notice  to  quit.  With  respect  to  the  tenancy  from 
year  to  year,  the  lessors  of  the  plaintiff  contended  that,  in  order  to  esta- 
blish such  a  tenancy,  a  demise  by  the  dean  and  chapter  by  deed  must  be 
shown. 

It  is  unnecessary  for  us  to  give  any  positive  opinion  as  to  the  lease  of 
1786  being  voidable  only  or  absolutely  void ;  because,  if  absolutely  void, 
as  contended  for  by  the  lessors  of  the  plaintiff,  the  payment  and  receipt 

no  potseBsion  in  the  dean  and  chapter  within  twentj  jeon  unless  by  the  receipl  of  rent  On  thla 
point  the  Conrt  gave  no  opinion.  Peacock  referred  to  on  unreported  ease  of  Doe  dem.  PeBBiBg- 
ton  V.  Barrell  A  Another,  where  the  same  lease  came  in  qnestion  which  was  under  dispute  ia  the 
ease  abore  reported.  The  cause  was  tried  before  Tindal,  C.  J.,  at  the  Guildford  Summer  ■■««—, 
1S45.  There  had  been  no  demand  of  possession.  The  defendants  had  a  Terdict;  and  a  rule  wan 
was  obtained,  to  enter  the  Terdict  for  tiie  plaintiff.  Cause  was  shown,  December  J7thy  1S4S,  be- 
fore Lord  Dknm AN,  G.  J.,  Colkridok,  WightmaHi  and  Erle,  Js.,  and  the  rule  was  dischoigcd  in 
Michaelmas  vacation  (December  17th),  1846.  Lord  Dkhvar,  C.  J.,  who  delirered  the  judgmeut 
of  the  Court,  said  that  it  was  unnecessary  to  pronounce  any  opinion  upon  the  Talidity  of  tbe 
leoM  or  the  creation  of  a  tenancy  from  year  to  year,  because,  aocording  to  the  eridence  before 
the  Court,  the  action  was  barred  by  the  Statute  of  Limitations.  He  obserred :  "  This  ejectment 
is  brought  without  notice  to  quit  or  a  demand  of  possession,  upon  the  ground  that  the  preaeni 
poBMssion  of  the  defendants  is  wrongftil ;  and,  if  it  is  wrongftJ  now,  it  was  the  eoae  more  tknn 
twenty  years  before  the  action  commenced ;  and  such  a  continuance  of  a  wrongftil  possession  ia  a 
bar  to  this  action.  This  difficulty  cannot  be  remored  by  the  annual  payments  unless  the  pinin- 
tUf  admits  them  to  be  payments  of  rent  due  under  a  term,  which  be  reftises  to  do^  beeoune  tlw 
tzistence  of  the  term  in  the  defendants,  which  baa  not  been  detennined,  would  defeat  the  Actfai. 
On  the  second  point  he  claims  to  treat  the  payments  as  acknowledgments  of  the  londlorf  »  UO» 
without  admitting  them  to  show  a  oofrelatiTe  rig^t  in  the  toamt;  but  this  ho 
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of  rent  is  evidence,  we  think,  against  the  dean  and  chapter,  of  a  demise 
by  them  from  year  to  year ;  and  that  the  presumption  arising  from  such 
payment  and  acceptance  is  the  same  in  the  case  of  a  corporation  as  of  other 
persons. 

To  enforce  an  executory  contract  against  a  corporation  it  might  be 
necessary  to  show  that  it  was  by  deed ;  but,  where  the  corporation  have 
acted  as  upon  an  executed  contract,  it  is  to  be  presumed  against  them  that 
everything  has  been  done  that  was  necessary  to  make  it  a  binding  contract 
upon  both  parties,  they  having  had  all  the  advantage  they  would  have  had 
if  the  contract  had  been  regularly  made*  This  is  by  no  means  incon- 
sistent with  the  rule  that,  in  general,  a  corporation  can  only  contract  by 
deed :  it  is  merely  raising  a  presumption  against  them,  from  their  acts, 
that  they  have  ^contracted  in  such  a  manner  as  to  be  binding  upon  ^^^  ^^ . 
them,  whether  by  deed  or  otherwise ;  and  we  are  nol^  aware  of  any  '- 
decision  or  authority  against  this  view  of  the  case. 

If  the  lease  of  1786  was  voidable  only,  it  is  cleai  from  the  authorities 
cited  on  the  argument  that  it  was  set  up  by  each  successive  dean  and 
chapter  by  acceptance  of  the  rent.  If  we  understand  right,  there  is 
no  demise  by  the  dean  and  chapter  in  the  declaration  in  this  case  ;(a)  but 
the  lessors  of  the  plaintiff*  contend  that  the  place  in  question  was  demised 
to  them  by  leases  first  in  1789,  then  in  1805,  and  so  on ;  the  dean  and 
chapter  not  being  at  those  times  bound  by  any  lease  to  those  under  whom 
the  defendant  claims,  by  reason  of  the  void  or  voidable  nature  of  the  lease 
of  1786.  But  those  leases  under  which  the  lessors  of  the  plamtiff  claim 
were  all  made  "  subject  to  the  building  leaset  %o  thereof  granted  ;'*  there- 
fore the  lessors  of  the  plaintiff*  can  be  in  no  better  condition  than  the  dean 
and  chapter  would  be,  supposing  the  action  of  ejectment  to  have  been 
brought  on  their  demise. 

We  therefore  upon  the  whole  are  clearly  of  opinion  that  the  verdict  in 
this  case  ought  to  be  entered  for  the  defendant. 

Verdict  to  be  entered  for  defendant. 

(a)  The  paper-boolu  oonsisted  only  of  the  award,  which  did  not  eet  ovt  the  demisei.  The  re- 
porters have  aacertained  (hat  the  demiees  were :  1.  By  William  Pennington,  Thomaa  Wetherell, 
William  Samuel  Stratford,  Thomaa  Fleming,  and  Stephen  Hall.  2.  By  Pennington,  Wetherell, 
•ad  Stratford.  3.  By  Fleming  and  HalL  4.  By  Charlei  PetUngal,  and  hy  Wetherell,  Stratford, 
Fleming,  and  Hall.  5.  By  the  Dean  and  Chapter  of  Canterhnry.  Tanitrt  appeared  and  defended 
for  a  part  of  the  premises;  Barrtll  and  another  (see  p.  1011,  note  (a),  ani^)  for  the  reeidae. 


/ 


♦LEGGE  V.  HARLOCK.    Dec.  18.  [*1015 

OeeUuration  in  debt  stated  a  bnilding  contraet  under  seal,  by  whieh  plaintiff  covenanted  to  com- 
plete buildings  by  October  23d  and  defendant  to  pay  him  418/.  on  the  completion,  and  it  was 
tether  covenanted  that,  if  defendant  should  order  any  extra  work,  he  should  pay  plaintiff  its 
▼aloe,  or,  if  he  ordered  any  diminution  or  omission,  plaintiff  should  allow  the  value  out  of  the 
4181.    Also»  that  if  the  buildings  should  not  be  finished  on  the  23d  October,  plaintiff  iboii)4 
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paj  t&e  penalty  of  1^  per  day  for  every  sabaeqaent  day  employed,  as  Uqaidated  daaugia 
Provided  that*  if  defendant  shonld  require  any  additional  work,  plaintiif  sboald  be  alloved  m 
mueh  extra  time  beyond  23d  October  ae  might  be  necessary  for  eorapleting  the  auie.  Ths 
plaintiff  arerred  that  defendant  ordered  extra  work,  which  reqaized  thirty-one  days  of  iddi- 
tional  time,  and  the  ralne  of  which  was  84/. ;  and  that  the  contract  would  hare  been  fulfilled 
by  October  23d,  but  for  such  orders.  And  he  demanded  the  418/.  (minus  a  sum  for  diaios* 
tions),  and  84/.  for  the  extra  work. 

Defendant  pleaded,  as  to  22/.,  pareel  of  the  debt  in  the  declaration  mentioned,  that  the  extxt 
time  necessary  for  completing  the  additional  work  was  nine  days  only,  but  that  the  pUintiff 
had  exceeded  the  time  ending  on  23d  October  by  thirty-one  days,  whereby  be  becanelisbleto 
pay  defendant  22/.  according  to  tiie  deed ;  which  22/.  defendant  offered  to  set  off. 

Held,  on  general  demurrer,  that  the  clause  for  payment  of  1/.  per  day  applied  to  the  eoTesaat 
for  extra  time  in  respect  of  extra  work,  as  well  as  to  the  clause  which  fixed  a  day  for  complet- 
ing the  contract  as  originally  defined  :  and  that  defendant  might  deduct,  in  the  formof  set^ 
1/.  per  day  for  the  number  of  days  by  whieh  plaintiff  had  exceeded  the  neoessuy  time  for 
completing  the  extra  work. 

Also,  on  special  demurrer,  that  the  set-off  was  not  bad  because  pleaded  to  the  418/.,  and  die  84/, 
as  constituting  one  debt 

Debt.  The  first  count  of  the  declaration  stated  an  agreement  under 
seal,  between  the  plaintiff  of  the  one  part  and  defendant  of  the  other, 
dated  11th  October,  1847,  whereby  the  plaintiff  covenanted  and  agreed 
with  the  defendant  that  he,  plaintiff,  would,  on  or  before  the  23d  of 
October  then  instant,  erect,  build,  and  completely  finish,  on  the  farm  and 
premises  of  defendant,  situate,  &c.,  a  barn,  wagon-shed,  and  granary, 
according  to  the  drawings  and  specifications  to  the  deed  annexed,  and 
execute  all  the  said  works  in  a  workmanlike  manner,  and  to  the  satisfac- 
tion of  defendant  or  his  surveyor,  and  would  provide  proper  materials, 
Ac. ;  and  defendant  covenanted  and  agreed  to  pay  plaintiff  418Z.  as  soon 
as  the  said  bam,  &c.,  should  be  completely  built  and  finished,  to  the 
satis&ction,  &c.  And  it  was  thereby  further  agreed  (after  a  clause  not 
now  material)  as  follows : 

*10161  *"  '^^^^  ^^  alteration  of  or  deviation  from  the  works  mentioned 
-*  and  described  in  the  said  drawing  and  specification,  which  should 
be  made  at  the  request  or  by  the  direction  of  the  defendant,  his  executors, 
administrators,  or  assigns,  or  his  architect  or  surveyor,  should  vitiate  or 
make  void  that  agreement ;  but  that,  in  case  the  defendant,  his  executors* 
administrators,  or  assigns,  should  direct  any  more  work  to  be  done  to  th» 
said  barn,  wagonnshed,  and  granary  than  is  contained  in  the  said  draw- 
ing and  specification,  then  the  said  defendant,  his  executors  or  adminifr 
trators,  should  pay  or  cause  to  be  paid  unto  the  said  plaintiff,  his  execu- 
tors or  administrators,  so  much  money  as  such  extra  work  and  the  mate- 
rials used  therein  should  amount  to ;  and  that,  in  case  it  should  be  thought 
proper  by  the  defendant,  his  executors,  administrators,  or  assigns,  to  direct 
or  cause  any  part  of  the  work  contained  in  the  said  drawing  and  specifi- 
cation to  be  diminished  or  omitted,  then  the  plaintiff  should  deduct  and 
allow  out  of  the  said  sum  of  418?.  so  much  money  as  the  works  so  to  be 
diminished  or  omitted  should  amount  to  upon  a  reasonable  valuation 
thereof,  anything  therein  before  contained  to  the  contrary  notwithstand- 
ing.   And  also  that,  if  the  said  bam,  wagon-shed,  and  granary  ahould 
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not  be  erected  and  finished  on  tb^  28d  day  of  October  then  nezt  as  afore- 
said, the  plaintiff,  his  executors  or  administrators,  should  be  subjected  to 
and  should  pay  to  the  defendant,  his  executors,  administrators,  or  assigns,, 
the  penalty  or  forfeiture  of  IL  for  each  day  that  might  be  used  for  com- 
pleting the  said  works  over  and  beyond  the  said  28d  day  of  October  then 
next,  such  penalty  to  be  recoyered  as  liquidated  damages  in  any  of  Her 
Majesty's  courts  of  record.  Provided  always  *that,  in  case  the  r^c-iA-i^ 
defendant  should  require  any  additional  works  or  things  to  be  *^ 
done  by  the  plaintiff  beside  those  mentioned  in  the  said  drawing  and 
specification,  in  such  case  the  plaintiff  should  be  allowed  so  much  extra 
time,  beyond  the  said  28d  day  of  October  then  next,  as  might  be  neces- 
sary for  doing  and  completing  the  same." 

The  count  then  went  on  to  aver  that  the  plaintiff,  immediately  after 
execution  of  the  deed,  to  wit,  on,  &c.,  commenced  the  erection  and  build- 
ing of  the  bam,  &c.,  according  to  the  drawings,  &c.,  and  provided  proper 
materials,  &c. ;  and  that  plaintiff  was  then  proceeding  to  completely 
finish  the  same  on  or  before  the  said  28d  day  of  October  next  after  the 
making  of  the  said  deed :  and  that,  whilst  he,  the  plaintiff,  was  employed 
in  the  erection  and  building  of  the  said  barn,  wagon-shed,  and  granary, 
and  before  the  said  28d  day  of  October,  to  wit,  on  20th  October  and  on 
divers  other  days  and  times  during  the  progress  of  the  said  erection  and 
building  and  before  the  said  23d  October,  the  defendant  did  require 
additional  works  and  things  to  be  done  by  the  plaintiff  besides  those 
mentioned  in  the  said  drawing  and  specification ;  which  said  additional 
works  and  things  so  required  by  the  defendant  to  be  done  by  the  plain- 
tiff necessarily  required  a  long  space  of  time,  to  wit,  thirty-one  days  of 
extra  time,  beyond  the  said  23d  October,  for  the  doing  and  completing 
the  same.  The  count  further  stated  that  the  defendant,  during  the  pro*' 
gress  of  the  work  and  before  23d  October,  directed  more  work  to  be 
done  to  the  barn,  &c.,  than  was  contained  in  the  drawing,  &c.,  the  value 
of  which  work,  &c.,  was  84Z.,  and  also  directed  work  which  had  been 
contained  in  the  drawing  to  be  diminished  and  omitted  to  the  value  of 
ZL  :  and  that,  but  for  the  said  extra  and  additional  *work,  &c.,  t^c-iq-io 
and  things  required  to  be  done,  plaintiff  would  have  completely 
finished  the  said  barn,  &c.  (except  so  far  as  diminutions  and  omissions 
had  been  ordered),  according  to  the  deed.  And  that  plaintiff  did  (with 
that  exception),  within  a  certain  time,  to  wit,  thirty-one  days,  from  and 
after  the  said  23d  October,  in  a  workmanlike  manner,  and  to  the  satifi^ 
faction  of  the  defendant,  erect,  build,  and  completely  finish  the  said  barn, 
&c.,  upon  the  said  farm  and  premises  of  defendant  according  to  the  draw* 
ing,  &c.,  together  with  the  said  extra  work,  &c.,  and  did  provide  proper 
materials,  &c. ;  which  said  space  of  time  beyond  the  said  28d  Octobex^ 
was  necessary  for  doing  and  completing  the  said  extra  works  and  things 
90  required  by  the  defendant  to  be  done  as  aforesaid :  And  the  plaintiiT 
in  fact  says  that  b)  has  performed  and  fulfilled  all  things  on  the  part  of 
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him,  plaintiff,  to  be  performed,  &c.|  according  to  the  tme  intent,  &c.,  of 
the  said  deed ;  whereby  and  by  meana  of  the  premises  an  action  hath 
accrued  to  plaintiff  to  demand  4162.  (being  the  amount  of  the  4181.  after 
deducting  the  said  2L)j  and  also  842.,  the  value  of  the  said  extra  work 
and  of  the  materials  used  therein ;  amounting  together  to  5002. 

There  were  counts  for  work,  labour,  and  materials,  and  on  an  account 
stated. 

Plea  1.    And  the  defendant,  as  to  the  sum  of  222.,  parcel  of  the  debt 
in  and  by  the  first  count  of  the  declaration  above  mentioned  and  demand- 
ed, and  all  causes  and  cause  of  action  in  respect  thereof,  and  as  to  so 
much  of  the  first  count  as  relates  to  a  certain  space  of  time  beyond  the 
28d  October  therein  in  that  behalf  mentioned,  and  stated  to  have  been 
necessary  for  doing  and  completing  the  extra  work,  &c.,  so  required  bj 
*  10191  defendant  to  be  done  as  therein  also  mentioned,  saith  *that  the 
-^  space  of  time  necessary  for  the  doing  and  completing  by  plaintiff 
of  the  extra  work  and  additional  works  and  things  so  required  by  defend- 
ant to  be  done  as  in  the  said  first  count  mentioned,  beyond  the  said  23d 
October,  was  a  space  of  nine  days  and  no  more ;  and  that  plaintiff  was, 
in  pursuance  of  the  said  deed  in  the  first  count  mentioned,  and  of  the 
proviso  therein  in  that  behalf  contained,  allowed  by  defendant  nine  days 
extra  time  beyond  the  said  28d  October  for  doing  and  completing  the 
same :  Nevertheless  defendant  further  saith  that  plaintiff  did  use  thirty- 
one  days  over  and  beyond  the  said  28d  October  for  erecting,  building, 
and  completely  finishing  the  said  barn,  wagon-shed,  and  granary,  and 
for  doing  and  completing  the  said  extra  and  additional  works  and  things 
fio  required  to  be  done  by  defendant  as  aforesaid,  being  twenty-two 
days  over  and  beyond  the  said  28d  October,  and  over  and  beyond  the 
said  nine  days  so  allowed  by  defendant  and  necessary  as  aforesaid: 
Whereby,  and  by  force   of  the  said   deed,  the  plaintiff  became  and 
was  and  is  liable  to  pay  the  defendant  222.,  being  at  and  after  the 
rate  of  12.  for  each  of  the  said  extra  twenty-two  days  so  used  by 
plaintiff  as  aforesaid :  and  the  said  sum  of  222.  and  every  part  thereof 
was,  at  the  time  of  the  commencement  of  this  suit,  and  still  is,  due  from 
defendant  to  plaintiff  as  aforesaid  :  which  said  sum,  &c. :  set-off  of  this 
sum  against  the  222.  in  the  introductory  part  of  the  plea  mentioned. 
Yerification. 

As  to  the  residue  of  the  sum  demanded  there  were  pleadings  which  it 
18  not  necessary  to  state,  and  which  led  to  issues  of  fact. 

Demurrer  to  plea  1,  assigning  several  clauses  which  it  is  unnecessaij 
♦1 0901   "^  *®*  forth.     The  point  principally  ^contested  in  the  argument 
^   was  not  stated  as  a  ground  of  demurrer.     Joinder.     The  demur- 
rer was  argued  in  this  vacation.(a) 

Wation^  for  the  plaintiff.     The  declaration  shows  that  the  plaintiff 
executed  the  whole  work  in  a  time  not  longer  than  was  necessary  for 

(a)  Deeember  tOi,  before  Lord  Dbhmak,  C.  J.,  and  Patrsov,  J. :  tad  DeenftVor  7^ 
Lord  Bbxmjlv,  C  J.,  Pattbsoii  Mid  CoLxiuDai,  Ji. 
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doing  it  with  the  additions  ordered  hy  the  defendant,  and  that  he  is  there- 
fore entitled  to  recover  the  4182.,  minus  2L  to  be  allowed  for  deductions. 
The  defendant  attempts  to  set  off  a  penal  sum  of  222.  for  days  con- 
sumed beyond  the  23d  of  October.  But,  under  the  circumstances  shown 
on  the  record,  the  agreement  for  a  penal  sum  was  at  an  end  when  that 
day  had  passed.  The  bargain  for  IL  a  day  related  only  to  such  time  as 
the  plaintiff  might  consume  after  the  28d  October  in  executing  the  work 
as  at  first  contracted  for.  When  extra  work  had  been  undertaken,  and 
the  time  exceeded,  the  defendant  might  have  stopped  any  further  exe- 
cution of  the  contract,  or  might  have  brought  an  action  for  not  completing 
it  in  reasonable  time :  but  a  stipulated  penalty  cannot  be  extended  to 
matters  not  originally  within  the  stipulation,  unless  by  express  agreement. 
( Watson  also  stated  formal  objections  to  the  plea,  which  are  noticed 
in  the  judgment  of  the  Court,  and  of  which  no  further  mention  is  con- 
sidered necessary.) 

WeUsj  control. (a)  The  material  cause  of  action  is  the  non-payment  of 
the  price  originally  contracted  for.  *There  is  no  demand  in  r^c-inoi 
respect  of  the  extra  work :  but  the  plaintiff  alleges  that,  if  such  ^ 
work  had  not  been  required,  he  would  have  fulfilled  the  contract  within 
the  specified  time :  and  he  insists  upon  the  stipulation  that,  if  extra  work 
were  required,  he  was  to  have  extra  time  in  proportion.  But  the  Court 
will  look  to  the  order  in  which  the  clauses  stand.  After  the  agreement 
for  performance  of  the  work  by  the  28d  October  for  4182.,  come  the 
stipulations  for  further  payment  if  extra  work  should  be  required,  and 
for  deduction  if  the  work  should  be  diminished  ;  and  then  a  distinct  clause 
imposing  the  forfeiture  of  12.  per  day  after  28d  October,  with  the  proviso, 
which  must  be  deemed  a  part  of  that  clause,  that,  if  extra  work  should 
be  required,  a  reasonable  time  shall  be  allowed  beyond  the  28d  October. 
The  plaintiff  insisting  on  that  proviso,  the  defendant  is  entitled  to  restrict 
its  operation  by  suggesting  that  the  period  of  time  to  which  the  excuse 
applies  is  nine  days,  whereas  the  plaintiff  consumed  thirty-one.  Then, 
according  to  the  statement  on  both  sides,  the  difference  between  nine  and 
thirty-one  daya  ought  to  be  deducted  from  the  plaintiff's  demand,  unless 
it  can  be  held  that,  as  soon  as  any  extra  work  was  ordered  and  under- 
taken, the  IZ.  penalty  was  gone.  But  there  is  no  authority  for  this. 
Macintosh  v.  Midland  Counties  Railway  Company,  14  M.  &  W.  548,  may 
be  cited :  but  that  case  turned  ultimately  upon  the  question  whether  or 
not  the  plaintiff  had  fulfilled  a  covenant,  which  the  Court  held  to  be  an 
independent  one,  to  complete  work  by  a  certain  day.  [Lord  Denman, 
C.  J.  Do  you  find,  any  case  in  which  the  Courts  have  extended  the 
liability  to  *such  a  penalty  as  this,  where  a  change  has  been  r^t^^on 
made  as  to  time  ?]  Duckworth  v,  Alison,  1  M.  &  W.  412,  S.  C.  ^ 

(a)  WtlU  urged  that  the  objection  mainly  relied  upon  by  WaUon  wai  not  mentioned  in  the 
demnrrer  or  etatement  of  pointa  for  argument ;  but  Watton  answered  that  it  was  ground  for 
general  demnrrer  and  for  a  writ  of  error ;  and  the  Court  desired  to  bear  Well*  upon  the  point 
WatMn  eited  Fletcher  «.  Dyehe,  3  T.  R.  S2. 

8c2 
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Tyr.  k  6.  742,  thongh  not  a  direct  authority,  shows  the  disporition  to 
give  such  clauses  an  enlarged  operation.  The  Court  of  Exchequer  there 
held  that  a  penalty  of  so  much  per  week  for  delay  in  completing  a  con- 
tract might  be  set  oiF  against  charges  for  extra  work.  But,  further,  in  the 
present  case,  the  1/.  per  day  for  twenty -two  days  appears  hy  the  plead- 
ings to  be  rather  a  debt  than  a  penalty. 

Burcham  (in  the  absence  of  WaUon)^  in  reply.  The  penal  sum  maj 
be  measured  against  the  claim  of  the  contractor  where  the  forfeiture 
accrues  merely  by  exceeding  a  specified  time ;  and  thus  far  the  two  cases 
mentioned  on  the  other  side  may  apply :  but  there  are  no  means  of  making 
such  an  adjustment  where  the  question  is,  whether  a  reasonable  time  has 
been  exceeded.  The  contract  neither  ascertains  what  shall  be  a  reason- 
able time,  nor  furnishes  a  tribunal  which  can  decide  it.  And  the  clause 
imposing  a  forfeiture  per  day  is  not  to  be  incorporated  with  the  subsequent 
proviso  for  extra  time ;  they  are  independent  stipulations.  Their  effect 
is,  as  was  laid  down  in  Macintosh  v.  Midland  Counties  Railway  Co.,  14  M. 
&  W.  558,  that  the  contractor  is  liable  to  pay  the  penal  sum  if  the  work 
is  not  completed  by  the  given  day,  and  that,  if  by  the  fault  of  the  other 
party  he  has  been  prevented  from  completing  it  in  time,  and  has  suffered 
loss  in  consequence,  he  may  bring  his  action  for  any  damages  he  ma)r 
have  sustained.  [Patteson,  J.  If  the  covenant  and  proviso  are  in 
^  dependent,  the  deduction  from  the  '^'plaintiff's  demand  should  b<j 

J  for  thirty-one  days.  The  word  "allowed"  seems  inconsisteiit 
with  your  construction.  Out  of  what  is  the  allowance  to  be,  if  the  pri- 
viso  is  independent  of  the  preceding  covenant  ?]  The  word  **  allowed*' 
cannot  make  the  penal  clause,  which  in  terms  applies  only  to  the  non- 
completion  by  October  28d,  extend  also  to  the  covenant  in  respect  of 
extra  work.  Our.  adv.  vuJtt. 

Lord  Denmax,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  on  a  building  contract,  to  recover  two  sous 
of  416^.  and  84Z. ;  the  former  alleged  to  be  due  as  the  covenanted  price 
of  work  done  by  the  plaintiff,  the  latter  as  the  fair  value  of  extra  work 
ordered  by  the  defendant. 

The  declaration  sets  out  a  deed  between  the  parties,  by  which  it  was 
provided  that  certain  specified  work  was  to  be  done  by  the  plaintiff  for 
the  sum  of  418^.,  but  the  defendant  wad  to  be  at  liberty  to  order  addi- 
tional work,  or  to  diminish  that  specified,  and  payments  or  deductions  to 
be  made  accordingly.  It  is  then  stipulated  that,  if  the  specified  work  be 
not  erected  and  finished  on  the  23d  October,  1847,  the  plaintiflT  should 
pay  IZ.  for  every  day  that  might  be  used  over  and  beyond  the  28d 
October,  as  liquidated  damages.  Provided  that,  in  case  the  defendant 
should  require  additional  works,  the  plaintiff  should  be  allowed  suck 
extra  time  beyond  the  28d  October,  as  might  be  necessary  for  doing  and 
completing  the  same. 

The  declaration  then  states  that  the  defendant  did  require  sulditional 
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vorks,  the  value  of  which  was  84Z.,  '^'and  that  he  made  slight  r^iAoj. 
diminutions,  to  the  value  of  2U :  that  the  plaintiff  would  have 
erected  and  finished  the  specified  works  on  the  23d  October  but  for  the 
additional  works  ordered  :  that  he  did  complete  the  whole  within  a  cer- 
tain time,  to  wit,  thirty-one  days  after  the  23d  October  ;  and  that  such 
extra  time  was  necessary  to  complete  the  additional  works. 

The  defendant  pleads,  as  to  22Z.,  parcel  of  the  sums  claimed  in  the 
first  count,  and  as  to  the  extra  time  mentioned  in  that  count,  that  nine 
days  only  beyond  the  23d  October  were  rendered  necessary  by  the  addi*: 
tional  works,  but  that  thirty-one  days  were  used ;  whereby  plaintiff  became 
liable  to  pay  22Z.  for  the  twenty-two  days  not  rendered  necessary ;  and 
offers  to  set  off  so  much. 

To  this  plea  there  is  a  special  demurrer.(a) 

The  case  turns  upon  the  construction  of  the  deed  in  this  respect. 

For  the  plaintiff  it  was  contended  that,  when  additional  works  had  been 
ordered  by  the  defendant,  and  any  extra  time  beyond  the  23d  October] 
was  thereby  rendered  necessary,  the  stipulation  as  to  payment  of  IL  per 
day  was  at  an  end ;  and  that  the  plaintiff,  if  liable  at  all  for  using  more 
time  than  was  necessary,  must  be  sued  in  a  cross  action  for  damages  for 
not  completing  within  a  reasonable  time. 

We  are  of  opinion  that  such  is  not  the  true  construction  of  the  deed, 
bat  that  the  plaintiff  is  made  liable  by  the  deed,  primfi  facie,  to  pay  IL 
per  day  for  every  day  actually  used  by  him  beyond  the  28d  October ; 
allowing  him,  however  (that  is,  not  charging  him  for),  so  many  of  the 
days  so  used  as  were  rendered  necessary  *by  the  additional  works.  r«i  995 
The  demurrer  admits  the  allegations  of  the  plea  that  thirty-one 
days  were  actually  used,  and  that  nine  days  only  were  rendered  necessary 
by  the  additional  works.  The  defendant,  therefore,  is  entitled  to  claim 
and  to  set  off  22Z.  for  the  twenty-two  days  not  rendered  necessary. 

It  was  further  objected  to  the  plea  that  it  is  pleaded  to  22Z.,  parcel 
not  only  of  the  covenanted  price  but  of  the  value  of  the  additional  works : 
but  this  we  think  is  not  a  valid  objection ;  for  both  are  claimed  as  debts 
and  liquidated  sums  by  the  dedaration,  to  which  the  22Z.  claimed  by  the 
plea,  if  due  at  all,  may  by  the  general  course  of  law  be  pleaded  by  way 
of  set-off.  It  was  further  objected  that  the  plea  is  pleaded  as  to  the  extra 
tune  mentioned  in  the  declaration,  which  is  insensible.  We  think  that 
part  of  the  plea  is  inserted  by  way  of  explanation,  and  is  not  insensible; 
but,  if  it  were,  it  might  be  rejected  as  surplusage. 

We  are  of  opinion  that  the  plea  is  good :  and  judgment  must  be  given 
for  the  defendant.  Judgment  for  defendant. 

(«)  Soe  pp.  1010, 1020,  aiatd. 
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ROBINSON  V.  LITTLE.    Dee.  18. 
Reported  9  Q.  B.  602. 


»1026]  *The  QUEEN  v.  DUNN.    [July  7, 1847.] 

Held  in  the  Qaeen's  Bench  and  by  the  Court  of  Bzcheqner  Chnnber,  afiiming  the  jadgment  of 
Q.B.:  That» 

Where  an  affidarit  of  debt  has  been  wwotn  under  itftL  1  A  2  Vict  c.  110,  s.  8,  with  a  riew  to 
make  a  trader  a  bankrupt  unlesa  he  pays  or  gives  security,  Ac,  peijury  may  be  a8sig;ned  opon 
it,  notwithstanding  the  alterations  introduced  by  stat.  5  A  6  Vict.  e.  122,  as  to  this  mode  of  pro- 
eeeding  against  a  trader.    And  that 

Such  an  affid*yit  falls  within  sect  67  of  atat.  5  k  OViet  c.  122,  which  proyidea  that  all  tffidaTiti 
made  under  any  statute  "  relating  to  bankrupts"  may  be  sworn  before  a  registrar  or  depaty 
registrar  of  the  Court  of  Bankruptcy. 

Held^  by  the  Exchequer  Chamber,  on  error^ 

Where  an  indictment  for  peijury  had  been  remoyed  into  the  Queen's  Bench  by  certiorari,  ind 
the  defendant  conyicted,  and  sentenced  by  the  Court  to  be  imprisoned  for  eighteen  calendar 
months,  and  to  giye  security  to  keep  the  peace  and  be  of  good  behayiour  for  two  yean,  to  eoai* 
mence  from  the  expiration  of  the  eighteen  months,  and  to  be  further  imprisoned  until  nch 
security  were  giyen :  That  the  Court  might,  as  a  part  of  the  sentence,  require  such  sureties. 
Per  Aldersoit,  B.  The  sentence  does  not  amount  to^ perpetual  imprisonment,  inasmuch  ss,tB 
default  of  sureties  being  giron,  the  defendant  would  be  entitled  to  be  disohstfged  at  the  expi- 
ration of  the  two  years  during  which  sureties  were  required. 

Also,  Held  by  the  same  Court,  That, 

Where  a  writ  of  error  issued  on  the  application  of  a  defendant  to  bring  up  a  transcript  of  the 
reoord  and  proceedings  on  an  indictment  for  peijury,  '*  with  all  things  touching  the  same,"  sad 
the  writ  was  returned,  and  the  plaintiff  in  error  assigned  errors,  he  could  not  afterwards  object 
that  the  proceedings  on  a  rule  to  arrest  judgment,  which  had  been  discussed  in  the  Court  belov, 
were  not  mentioned  in  the  return :  and,  semble,  such  proceedings  ought  not  to  be  returned. 

Indictment  for  perjury.  The  indictment,  which  contained  ten  counts, 
had  been  ren^oved  by  certiorari  from  the  Central  Criminal  Court,  and 
was  tried  before  Lord  Denman,  G.  J.,  at  the  London  sittings  after  Hilary 
term,  1847.  The  defendant  was  found  Guilty  on  the  6th  count,  and 
acquitted  on  the  others. 

The  6th  count  alleged  that,  at  the  time  of  the  committing  of  the 
offence,  &c.,  Angela  Georgina  Burdett  Coutts  was  a  trader  within  the 
meaning  of  the  statutes  then  in  force  concerning  bankrupts ;  and  that 
defendant  devising  and  intending  unlawfully,  &c.,  to  harass,  annoy,  &c., 
the  said  A.  G.  B.  Coutts,  and  to  put  her  without  any  just  cause  to  great 
expense,  and  falsely  and  maliciously  to  cause  and  procure  her  to  be 
declared  and  adjudged  bankrupt,  on,  &c.,  came  in  his  own  proper  person 
*1A971  *"^'^*^  *^®  Court  of  Bankruptcy,  the  same  Court  then  and  still 
J  being  held  in  Basinghall  Street,"  &c.,  and  then  and  there 
appeared,  &c.,  before  one  John  Fisher  Miller,  then  and  there  being  one  of 
the  registrars  of  that  Court,  and  was  then  and  there  duly  sworn,  &c., 
before  the  said  J.  F.  M.,  the  said  J.  F.  M.  having  then  and  there  com- 
petent power  and  authority  to  administer  the  said  oath  to  defendant ; 
and  that  defendant,  being  so  sworn,  &c.,  then  and  there  upon  his  oatlt 
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aforesaid  falsely,  maliciously,  wilfully,  and  corruptly  did  swear,  and  make 
affidayit  in  writing,  in  substance  and  to  the  effect  following :  That  Angela 
Bordett  Coutts  (meaning  the  said  Angela  Oeorgina  Burdett  Coutts),  at 
the  time  of  the  makmg  of  the  said  affidavit,  was  justly  and  truly  indebted 
unto  him,  defendant,  in  the  sum  of  100,0002.,  by  virtue  of  a  certain  bill 
drawn  by  him,  defendant,  on  the  bank  of  Messrs.  Coutts  and  Co.,  of,  &c., 
by  special  authority  in  writing  given  by  the  said  A.  B.  C.  (meaning,  kCf 
as  before)  to  him,  defendant ;  which  said  bill  was  so  directed  to  be  drawn 
by  the  said  A.  B.  C.  (meaning,  &;c.),  in  and  as  compensation  for  divers 
injuries  and  imprisonments  done  and  inflicted  on  him  defendant  by  the 
said  A.  B.  G.  (meaning,  &c.) ;  and  for  which  injuries  defendant  had  com- 
menced legal  proceedings  against  the  said  A.  B.  G.  (meaning,  &c.) ;  and 
which  said  bill  the  said  A.  B.  G.  (meaning,  &c.),  promised  in  writing  to 
defendant  should  be  duly  paid ;  but  which  said  bill,  although  duly  pre- 
sented  by  him,  defendant,  for  payment,  was  not  paid  or  honoured,  and 
which  said  bill  remained  wholly  due  and  owing  to  him,  defendant :  which 
said  affidavit  the  said  defendant  then  and  there  filed  in  the  said  Court  of 
Bankruptcy,  to  wit,  on,  Jcc,  at,  &;c. :  as  by  the  said  affidavit,  still  affiled 
in  the  said  Court  of  '^'Bankruptcy  (amongst  other  things),  more  r«i  A90 
fully  appears.  ^  The  count  contained  several  assignments  of  *' 
perjury,  averring  that  ^^  the  said  A.  O.  B.  Coutts  was  not,  at  the  time,'* 
&c.,  or  at  any  time,  ^^  indebted  to  the  said  R.  Dunn,"  &;c.,  and  that  she 
had  not  given  authority,  &c. ;  and  negativing  other  matters  of  the  affidavit. 
And  so  the  jurors,  &c.,  do  say  that  the  said  Richard  Dunn,  on,  &c.,  upon 
his  oath  aforesaid,  taken  in  the  said  Court  of  Bankruptcy  before  the  said 
John  Fisher  Miller,  so  being  one  of  the  registrars  of  the  said  last-men- 
tioned Court,  the  said  J.  F.  M.  then  and  there  having  lawful  and  com- 
petent power  and  authority  to  administer  such  last-mentioned  oath,  &c., 
in  that  behalf,  falsely,  maliciously,  wilfully,  and  corruptly  in  manner  and 
form  aforesaid  did  commit  wilful  and  corrupt  perjury,  &;c. 

Judgment  was  given  at  Nisi  prius,  that  the  defendant  should  be  impri- 
sioned  for  eighteen  calendar  months,  to  be  computed  from  the  day  on 
which  he  should  be  first  taken  and  imprisoned ;  and  that  he  should  give 
security  to  keep  the  peace  towards  Her  Majesty  and  all  her  liege  subjects, 
and  especially  towards  the  said  A.  G.  B.  Coutts,  for  two  years,  to  be 
computed  from  the  expiration  of  the  said  eighteen  months. 

In  Easter  term,  1847,  the  defendant  in  person  obtained  a  rule  nisi  to 
amend  the  judgment  by  arresting  it.(a)    In  Trinity  vacation,  1847,(5) 

Clarhton  showed  cause;  and  The  defendant  in  person  *sup-  r^^nr^oa 
ported  the  rule.     The  argument((;)  is  sufficiently  noticed  in  the  ^ 
judgment  of  the  Court.  Our.  adv.  wU. 

(a)  S«6  RegiDS  9.  Nott»  4  Q.  B.  768.  H«  moved  alto  for  »  new  trial;  Vat  the  Court  reftieed  a 
role  nisi. 

(6)  Jnly  2d.    Before  Lord  Diinf  ah,  C.  J.,  Pattb80N,  Colsridqb,  and  Erlc,  Js. 

(e)  Rex  V,  Hattey,  By.  k  Moody,  94,  wai  eifced  for  tbe  Crown,  to  show  that  peijury  might  b« 
lusigned  on  the  defendant's  affidavit,  even  if  it  were  not  a  Talid  affida?it  in  the  Court  of  Bankp 
mptey.    See  Rex  «.  Koope,  6  A.  A  E.  198. 
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Lord  Denmak,  G.  J.,  now  deliyered  judgment. 

The  only  question  now  for  our  consideration  is,  whether  the  ieg;istrar 
of  the  Court  of  Bankruptcj  had  power  to  administer  an  oath  to  tlw 
defendant  upon  whose  affidavit  this  indictment  is  framed. 
.  The  affidavit  was  made  under  the  8th  section  of  stat.  1  &  2  Vict  c 
].10 ;  which  provides,  in  substance,  that,  if  a  creditor,  whose  debt  shall 
amount  to  100/.,  of  any  trader  within  the  meaning  of  the  Bankrupt  kw8. 
shall  file  an  affidavit  in  Her  Majesty's  Court  of  Bankruptcy  that  such 
4ebt  is  due,  and  the  trader  shall  not  within  twenty-one  days  do  certain 
things,  he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy.  Bj 
the  112th  section(a)  the  affidavit  is  to  be  made  before  the  Court  of  Bank- 
ruptcy, or  a  commissioner  of  that  Court,  or  a  Master  Extraordinary  in 
Chancery,  or  commissioner  for  taking  affidavits  in  the  Bankruptcy  Court 
or  any  of  the  superior  Courts  at  Westminster. 

By  Stat.  5  &  6  Vict.  c.  122,  other  provisions  are  made  respectmg  the 
filing  affidavits  of  debt  against  a  trader,  and  his  being  deemed  to  have 
committed  an  act  of  bankruptcy  on  not  doing  certain  things :  but  the 
♦1  Often  ^^^^^  1  &  2  Vict.  c.  110,  s.  8,  is  not  repealed.  By  '''the  67th  sec- 
•^  tion  of  the  latter  act,(i)  '^  all  affidavits  to  be  made  or  used  in  matters 
of  bankruptcy,  or  under  or  by  virtue  of  any  statute  relating  to  bankrupts 
or  of  this  act,  shall  and  may  be  sworn  before*'  (amongst  others)  ^^anj 
registrar  or  deputy  registrar  of  the  Court  of  Bankruptcy." 

This  indictment  charges  the  defendant's  affidavit  to  l^ave  been  made 
and  sworn  before  a  registrar  of  the  Court  of  Bankruptcy :  and,  as  regards 
this  motion  to  arrest  the  judgment,  we  must  take  it  to  have  been  so 
sworn.  It  is  contended  by  the  defendant  that  this  section  applies  otij 
to  affidavits  made  in  the  progress  of  a  bankruptcy,  or  to  affidarits 
under  stat.  5  &  6  Vict.  c.  122,  and  that  it  does  not  authorize  the  swear- 
ing an  affidavit  before  the  registrar  under  the  8th  section  of  stat.  1  &  2 
Vict.  c.  110,  because  that  affidavit  is  to  be  made  before  any  bankruptcj, 
and  may  or  may  not  lead  to  a  bankruptcy  according  as  the  trader  does 
or  does  not  comply  with  the  requisites  of  the  section ;  and,  further,  that 
that  statute  relates  to  the  abolition  of  arrest  on  mesne  process,  and  to 
insolvent  debtors,  and  not  to  bankrupts ;  and  that  the  primary  object 
of  the  8th  section  is  to  secure  the  payment  of  debts  or  the  appearance 
of  defendants  to  an  action. 

Now,  looking  at  that  section,  we  find  that  it  applies  only  to  debtors 
who  are  traders  within  the  bankrupt  laws,  and  to  creditors  who  have  a 
sufficient  petitioning  creditor's  debt ;  and  that  it  constitutes  a  new  act  of 
bankruptcy,  not  before  known  to  the  law,  in  the  trader's  failing  to  com- 
ply with  the  requisites  of  the  section ;  and  that  the  affidavit  under  it  is 
(0  be  filed,  not  in  any  Court  of  law,  but  in  the  Court  of  Bankruptcj. 

(a)  This  danse,  howerer,  seemi,  by  it>  laDgnage  and  position,  intended  to  apply  to  tba  I>- 
niTont  Debtors'  Oonrt  (oontinued  by  woia  IS,  Si),  and  affidaTito  to  bo  there  nsod. 
(i)  6  A  6  Viet  o.  722. 
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It  was  '^'manifestly  framed  in  lieu  of  the  former  statutes  which  r;,,^/xqi 
made  the  trader's  lying  in  prison  under  arrest  on  mesne  pro^^ess  '- 
for  a  certain  time  an  act  of  bankruptcy,  which  act  of  bankruptcy  was 
abolished  by  the  abolition  of  arrest  on  mesne  process.  And  we  think  that 
the  primary  and  essential  object  of  the  section  was  to  provide  a  new  act 
of  bankruptcy,  and  not.  to  secure  the  payment  of  debts,  or  appearance 
to  actions,  though  it  guards  against  making  a  trader  a  bankrupt  who  was 
ready  to  do  either  the  one  or  the  other  of  those  things.  We  think  there- 
fore that  Stat.  1  &  2  Vict.  c.  110,  so  far  as  regards  the  8th  section  of  it, 
is  a  statute  relating  to  bankrupts,  within  the  meaning  of  the  67th  section 
of  Stat.  5  &;  6  Vict.  c.  122 ;  and,  further,  that  the  affidavit  does  relate  to 
matters  of  bankruptcy,  though  at  the  time  it  was  made  no  bankruptcy 
existed,  nor  was  it  certain  at  all  that  the  trader  would  commit  an  act  of 
bankruptcy. 

Under  these  circumstances,  we  are  of  opinion  that  the  affidavit  watf 
sworn  before  a  person  having  competent  authority,  and  that  this  rule  to 
arrest  the  judgment  must  be  discharged.  Rule  discharged.(a) 

(a)  Reported  by  fi.  BariBon,  Eaq. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Qaeen's  Bench.) 
DUNN  V.  THE  QUEEN. 

(For  Bylkbniy  aee  p.  1026,  antd.) 

The  defendant  below  brought  error  in  the  Exchequer  Chamber.  The 
transcript  of  the  record,  set  forth  in  the  return  to  the  writ,  was  as  follows : 

"  Pleas  before  our  Lady  the  Queen,  at  Westminster,  *of  the  r«i  qqo 
term  of  St.  Michael,  in  the  tenth  year  of  the  reign,"  &c.,  "  and  •• 
in  the  year  of  our  Lord  1846.     Amongst  the  pleas  of  the  Queen. 
Roll  1." 

'^  Richard  Dunn,  10  Victoria,  1846.  As  yet  of  Michaelmas  term. 
The  Queen. 

Central  Criminal  Court,  to  wit.  Some  time  ago,  that  is  to  say,  on,"  &c. 
[Here  the  proceedings  by  indictment  against  R.  Dunn,  at  a  session  of 
oyer  and  terminer,  were  set  out.]  ^^  Which  said  indictment  our  said 
Lady  the  Queen  afterwards  for  certain  reasonsj  caused  to  be  brought 
before  her  to  be  determined  according  to  the  law  and  custom  of  England," 
&c.  ''  And  now,  that  is  to  say,  on,"  &c.,  ^^  cometh  the  said  Richard  Dunn," 
&c.  [Here  the  plea  and  subsequent  proceedings  were  set  forth,  down 
to  the  verdict  of  the  jury.]  The  entry  of  the  verdict  was  as  follows. 
**  Whereupon,  the  Court  here  proceeding  to  the  taking  of  the  inquest 
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aforesaid  by  the  jurors  aforesaid,  now  here  appearing  for  the  purpose 
aforesaid,  who,  being  sworn,"  &c.,  ^'say,  npon  their  oath,  that  Uie  said 
Richard  Dunn  is  guilty  of  the  premises  in  the  sixth  count  of  the  in£et- 
ment  within  specified  and  charged  upon  him;"  &c.  (acquittal  on  the 
others):  '^and  hereupon,  at  the  same  sittings  of  Nisi  Prius,  the  8ud 
Thomas,  Lord  Dexman,  Chief  Justice  within  named,  proceedeth  to  pro- 
nounce judgment ;  and  hereupon,  all  and  singular  the  premises  being 
seen,"  &c.,  'Mt  is  considered,"  &c.  *^that  for  the  offence  specified  in  the 
sixth  count  of  the  within  mentioned  indictment,  whereof  the  within  named 
defendant,  Richard  Dunn,  is  convicted,  he,  the  said  R.  D.,  be  imprisoned 
in  the  Queen's  Prison  for  the  space  of  eighteen  calendar  months,  to  com- 
mence and  be  computed  from  the  day  on  which  he  shall  be  first  taken  to 
*10331  ^"^  confined  in  the  *said  prison  in  execution  of  this  sentence ; 
and  that  he,  the  said  Richard  Dunn,  do  give  security  to  keep  the 
peace  and  be  of  good  behaviour  towards  her  Majesty  and  all  her  liege 
subjects,  and  especially  towards  Angela  Georgina  Burdett  Coutts,  within 
mentioned,  for  the  space  of  two  years,  to  commence  and  be  computed 
from  and  after  the  end  and  expiration  of  the  aforesaid  eighteen  calendar 
months ;  the  said  R.  D.  to  be  bound  in  the  sum  of  lOOZ.,  with  two  suffi- 
cient sureties  in  the  sum  of  50Z.  each ;  and  that  the  said  R.  D.  be  further 
imprisoned  in  the  said  prison  until  such  security  be  given ;  and  that  he, 
the  said  R.  D.,  be  committed  to  the  custody  of  the  keeper  of  the  said 
prison,  to  be  by  him  kept  in  safe  custody  in  execution  of  this  judgment** 
The  errors  assigned  were : 

1.  That  it  did  not  appear  that  J.  F.  Miller,  before  whom  the  oath  was 
taken,  had  any  authority  to  administer  the  oath ;  and  that  he  had  no 
such  authority ;  and  that,  as  it  appeared  that  the  oath  was  taken  in  the 
Court  of  Bankruptcy,  which  was  then  held,  the  oath  should  have  been 
administered  by  the  said  Court,  and  not  by  the  registrar  thereof. 

2.  That  it  did  not  appear  whether  the  Court  of  Bankruptcy,  in  which 
the  oath  was  taken,  was  the  Court  of  Review  or  a  subdivision  court  of 
bankruptcy,  or  before  whom  such  court  was  held. 

8.  That  neither  the  said  Court  of  Bankruptcy  nor  the  registrar  had 
authority  to  administer  the  oath,  inasmuch  as  it  did  not  appear  that  the 
affidavit  was  made  in  any  matter  of  bankruptcy. 

4.  That  it  did  not  appear  that  the  oath  was  taken  or  the  affidavit 
made,  in  any  judicial  or  legal  proceeding,  or  that  the  same  was  for 
*10S41  ^^®  purpose  or  with  the  *intention  of  being  used  in  any  legal  or 

^  judicial  proceeding. 

5.  That  it  did  not  appear  that  any  of  the  matters  alleged  to  have 
been  falsely  sworn  were  or  could  be  material  to  any  judicial  or  legal  pro- 
ceeding. 

6.  That  it  did  not  appear  that  the  said  A.  G.  B.  Coutts  could  have 
been  made  a  bankrupt  upon  the  affidavit  therein  stated  and  referred  to, 
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inasmnch  as  no  debt  was  sworn  to  or  stated  in  the  affidayit  to  have  been 
due  from  the  said  A.  G.  B.  Coutts. 

7.  That  the  said  6th  count  professed  to  set  forth  the  substance  and 
effect  of  the  aflSdavit ;  and  it  appeared  thereby  that  the  substance  and 
effect  of  the  affidavit  was,  that  one  A.  G.  B.  Coutts  was  indebted  to  the 
t»aid  Richard  Dunn  as  therein  alleged,  and  that  the  authority  therein 
mentioned  was  given  by  the  said  A.  G.  B.  Coutts,  &;c.  (going  through 
other  averments) ;  and  it  did  not  appear  by  the  count  that  any  part  of 
the  allegations  in  the  affidavit  were  false ;  but  it  was  only  alleged  that 
A.  G.  B.  Coutts  was  not  indebted^  and  did  not  give^  &;c. 

8.  That  the  said  sixth  count  wants  certainty  in  not  setting  forth  the 
names  of  the  persons  on  whom  or  on  whose  bank  the  bill  therein  men* 
tioned  was  drawn. 

9.  That  the  said  Chief  Justice  had  no  authority  in  law  to  adjudge  or 
order  the  said  Richard  Dunn  to  give  security  to  keep  the  peace. 

10.  That  the  said  Chief  Justice  had  no  authority  in  law  to  adjudge  or 
order  the  saia  Richard  Dunn  to  be  imprisoned  until  such  security  was  given. 

11.  That  the  said  judgment  was  indefinite  and  uncertain  and  manifestly 
unjust,  inasmuch  as,  although  the  said  Richard  Dunn  is  ordered  and 
adjudged  to  give  security  to  keep  the  peace  for  two  years  only,  after  the 
^expiration  of  the  said  imprisonment  for  eighteen  months  as  there-  p^^  ^q;. 
in  mentioned,  yet,  if  he  does  not  give  such  security,  he  is  ordered  ^ 

and  adjudged  to  be  imprisoned  for  an  indefinite  and  unlimited  time. 

12.  That  the  indictment  upon  which  the  judgment  was  given  was  not 
a  record  of  the  Court  of  Queen's  Bench,  but  a  record  of  the  Central 
Criminal  Court. 

13.  That  the  judgment  of  the  said  Chief  Justice  has  not  the  force  and 
effect  of  a  judgment  of  the  Court  of  Queen's  Bench,  or  any  force  or  effect, 
inasmuch  as  the  said  Court  did,  within  six  days  after  the  commencement 
of  the  term  ensuing  the  said  trial,  grant  a  rule  to  show  cause  why  the 
aaid  judgment  should  not  be  amended. 

14.  That  the  judgment  was  given  for  the  Queen ;  whereas,  according 
to  law,  it  ought  to  have  been  given  for  the  said  Richard  Dunn. 

Joinder  in  Error. 

The  writ  of  error  was  argued  in  last  Trinity  yacation.(a) 

(a)  Jane  24th.  Before  Coltvait,  Maulb,  and  Crbsswell,  Js.,  tnd  Parks,  Aldbrsoit,  Rolfb, 
and  Platt,  Bs.  Before  the  argument  eommeneed,  the  plaintiff  in  error,  defendant  below,  ap- 
^Ued  for  a  rale,  the  object  of  which  waa  to  hare  the  return  to  the  writ  amended.  It  appeared, 
that  a  rale  had  been  obtained  by  the  plaintiff  in  errori  to  arreet  the  jadgment;  and,  npon  canae 
being  shown  in  the  Court  of  Queen's  Bench,  the  rale  was  discharged  (antd,  p.  1020).  The  plain> 
tiff  in  error  insisted  that,  inasmuch  as  the  writ  of  error  required  that  "  a  transcript  of  the  record 
and  proceedmgs  on  the  indictment  aforesaid,  with  all  things  touching  the  same,"  should  be  re- 
turned, the  abore-mentioned  proceeding^  taken  with  a  view  to  set  aside  the  judgment,  should  hare 
formed  a  part  of  the  retura  to  the  writ.  Parkb,  B.  :  It  is  not  the  usual  course  to  return  rales 
■ade  in  the  progress  of  a  cause.  If  yon  wished  to  raise  this  point,  jou  should  hare  alleged 
diminution  of  the  record :  but  instead  of  doing  that  you  assign  errors;  and  now  it  i I  too  late  to 
Mke  the  objection.    The  rest  of  the  Court  concurred. 

See  Kewton  v.  Boodle^  6  Com.  B.  629. 

8D 


10S5  DUNN  e.  THE  QUEEN.  Ex.  Oa.  M.  T.  1848. 

*in^^1  "^  Plaintiff  in  error^  in  person.  It  will  be  oonTenient  ^ 
•'  discuss  the  first  six  assignments  of  ernnr  together,  as  they  aU 
sabstantiallj  raise  the  same  point,  whether  John  Fisher  Miller,  men- 
tioned in  the  indictment,  had  any  authority  to  administer  the  oath.  If 
it  be  shown  that  he  had  no  such  authority,  one  of  these  grounds  of  error 
must  prevail.  Stat.  1  fc  2  Vict.  c.  110,  s.  8,  pointed  out  the  mode  by 
which  a  party  might  be  made  a  bankrupt  after  the  passing  of  that  act, 
namely,  by  filing  an  affidavit  of  debt  in  the  Court  of  Bankruptcy ;  but 
the  subsequent  statute,  5  &  6  Yict.  c.  122,  repeals,  in  effect,  the  former 
enactment  on  this  subject ;  sect.  9  defines  the  amount  of  debt  which  will 
authorize  a  creditor  to  petition  for  a  fiat  in  bankruptcy ;  and  sect.  11 
shows  that  a  different  affidavit  must  be  made,  and  a  totally  different  mode 
of  proceeding  adopted,  from  the  former  one.  The  indictment  alleges  that 
the  affidavit  was  made  for  the  purpose  of  causing  and  procuring  the  pro- 
secutrix to  be  adjudged  a  bankrupt :  but  that  could  only  be  done  by  filing 
an  affidavit  in  pursuance  of  the  directions  contained  in  stat.  5  &  6  ^ct« 
c.  122.  Here  the  proceedings  were  taken  under  the  repealed  act,  1  k  2 
Yict.  c.  110 :  and  therefore  no  fiat  in  bankruptcy  could  have  been  issued 
on  the  affidavit  which  is  the  subject  of  the  indictment.  Then  the  indict- 
ment alleges  that  the  affidavit  was  sworn  before  one  of  the  registrars  of 
the  Court  of  Bankruptcy.  The  statute  1  &  2  Vict.  c.  110,  does  not 
authorize  a  registrar  to  take  affidavits ;  and  therefore  stat.  5  &  6  Yict  & 
122,  must  be  relied  upon ;  and  sect.  67  of  that  act  provides  that  all  affi- 
davits to  be  made  or  used  in  matters  of  bankruptcy,  or  under  or  by  virtne 
of  any  statute  relating  to  bankrupts,  or  of  that  act,  may  be  sworn  before 
*in<i7i  *^®  Court  of  Review,  or  before  either  of  *the  subdivision  Courts 
J  in  bankruptcy,  or  any  registrar  or  deputy  registrar  of  the  Court, 
The  affidavit  which  was  the  subject  of  this  indictment  was  not  a  matter 
in  bankruptcy :  neither  is  stat.  1  &  2  Yict.  c.  110,  an  act  relating  to 
bankrupts,  as  appears  by  its  title.  The  registrar  had,  therefore,  no 
authority  to  administer  the  oath.  Another  objection  is,  that  it  does  not 
appear  with  sufficient  certainty  where  the  affidavit  was  sworn.  The  alle- 
la^lion  in  the  indictment  is,  that  the  defendant  came  into  the  Court  of 
Bankruptcy,  held  in  Basinghall  Street :  but,  according  to  the  statutes 
under  which  that  Court  is  constituted,  sever&l  subdivision  Courts  may  be 
held ;  and  there  is  a  Court  of  Review.  It  ought  to  have  appeared  in 
which  of  these  Courts  the  affidavit  was  sworn.  Several  division  Courts 
may  have  been  sitting  at  the  time  the  affidavit  was  sworn.  The  import- 
ance of  the  allegation  may  be  inferred  from  Teesdale  v.  Clement,  1  Chitt. 
Rep.  603,  and  Regina  v.  Burdett,  4  B.  &  Aid.  95. 

6  and  7.  The  indictment  only  negatives  a  debt  due  from  A  ngela 
Oeorgina  Burdett  Coutts,  whereas  the  affidavit  charges  that  a  debt  was 
due  from  Angela  Burdett  Coutts.  [Alderson,  B.  The  innuendo  ia^ 
^^  meaning  the  said  Angela  Oeorgina  Burdett  Coutts ;"  and  this  mast 
have  been  proved  at  the  trial.]    The  innuendo  cannot  aid.   Where  a  de- 
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elaration  stated  that  the  defendant  published  a  libel  in  substance  as  follows, 
and  then  set  out  the  libel  with  innuendoes,  it  was  held  bad  in  arrest  of 
judgment ;  Wright  v.  Clements,  8  B.  ft  Aid.  508.  [Parke,  B.  Ther<) 
is  nothing  in  this  point.] 

8th.     The  indictment  is  defective  in  not  showing  at  whose  bank  the 
bill  of  exchange  was  payable.     It  *merely  alleges  that  it  was  r:,e^/xQ« 
drawn  upon  the  bank  of  Messrs.  Coutts  and  Co.,  which  is  too  ^ 
general ;  Ball  v.  Gordon,  9  M.  ft  W.  845. 

The  9th,  10th,  and  11th  grounds  of  error  allege  that  the  sentence  was 
illegal.  The  indictment  contains  a  charge  of  perjury,  at  common  law ; 
and  the  punishment  is  regulated  by  stats.  2  G.  2,  c.  25,  9  G.  2,  c.  18, 
8  G.  4,  c.  114.  Under  the  sentence  as  pronounced,  imprisonment  will 
follow  for  an  indefinite  time,  if  the  defendant  is  unable  to  procure  sureties. 
If  the  sentence  is  bad  in  part,  it  is  bad  altogether ;  Bex  v.  Ellis,  5  B.  ft 
C.  895,  O'ConneU  v.  The  Queen,  11  CI.  ft  F.  155.  [Aldebbon,  B.  You 
will  be  required  at  the  expiration  of  eighteen  months  to  give  sureties  of 
the  peace  for  two  years ;  and  if  none  are  given,  you  will  be  entitled  to  be 
discharged  at  the  expiration  of  the  two  years.  Parks,  B.  The  only  ques- 
tion is,  whether,  on  a  conviction  for  perjury,  sureties  of  the  peace  can  be 
required.]  No  precedent  can  be  found  to  justify  requiring  them. 
Sureties  of  the  peace  can  be  required  only  where  a  party  is  charged  with 
a  misdemeanor  which  involves  a  breach  of  the  peace,  accompanied  with 
violence,  or  a  threat  of  violence. 

Sir  F.  ThesigeTj  contr^.  As  to  the  objection  that  a  fiat  in  bankruptcy 
could  not  have  issued  on  the  afSdavit :  this  being  an  indictment  for  per- 
jury at  common  law,  it  is  immaterial  whether  stat.  1  ft  2  Vict.  c.  110, 
8.^8,  is  repealed,  to  the  extent  supposed,  by  stat.  5  &  6  Vict.  c.  122,  or 
not.  [Parke,  B.  The  question  may  affect  the  materiality  of  the  afS- 
davit.] But  the  two  statutes  are  not  inconsistent  with  each  other. 
^'[RoLFB,  B.  I  can  see  nothing  inconsistent.]  The  next  point  r^ci  aqq 
is,  whether  the  registrar  had  authority  to  administer  the  oath. 
Now,  if  it  be  conceded  that  stat.  1  &  2  Vict.  c.  110,  remains  unrepealed. 
it  follows  that  that  act  is  a  statute  ^^  relating  to  bankrupts  ;"  and  sect- 
67  of  stat.  5  ft  6  Vict.  c.  122,  expressly  gives  the  registrar  authority  W 
administer  the  oath :  and  it  is  altogether  immaterial  whether  the  affidavit 
was  sworn  in  the  Court  of  Review,  or  in  one  of  the  subdivision  Courts. 
As  to  the  last  objection,  the  judgment  is  quite  correct ;  and  the  Court 
was  authorized  to  compel  the  defendant  to  find  sureties  of  the  peace. 
[Cresswell,  J.  Is  that  a  part  of  the  judgment,  or  an  independent  order 
of  the  Court?  Alderson,  B.  In  Rex  v.  Hart  (a)  it  was  held  that  ;^t 
might  form  a  part  of  the  judgment.]  In  Butt  v.  Conant,  1  Brod.  ft 
Bing.  548,  all  the  authorities  on  this  subject  are  collected :  and  it  wm 
decided  there  that  a  party  arrested  for  publishing  a  libel  may  be  arrested 
and  kept  in  custody  until  he  find  sureties  to  answer.     Rex  v.  Wilkes^  2 

(a)  The  report  of  this  oue  oould  not  he  found  during  the  argument    See  poet,  p.  1^1^ 
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Wils.  151,  19  How.  St.  Tr.  981  (where  Lord  Gamdbn  is  said  to  hare 
deemed  it  '^  absurd  to  require  surety  of  the  peace  or  bail  in  the  case  of  a 
libeller"),  is  there  commented  upon.  In  5  Bum's  Justice,  tit.  Surety  oj 
the  Peacsj  1202,(a)  a  number  of  instances  are  collected,  where  sureties 
for  the  peace  maj  be  required :  and  it  is  quite  apparent  that  this  may 
form  a  part  of  the  sentence  in  all  convictions  for  misdemeanor. 

The  Plaintiff  in  error  was  heard  in  reply. 
*  10401  *^^^^^  B.  We  are  of  opinion  that  the  objections  to  this 
indictment  cannot  be  sustained.  The  provisions  referred  to  in 
Stat.  1  &  2  Vic.  c.  110,  are  clearly  not  repealed  by  the  subsequent  statute, 
6  &  6  Vict.  c.  122 ;  but  the  latter  confers  additional  powers  with  respect 
to  the  case  of  bankruptcy.  The  next  question  is,  whether  it  appears 
sufficiently  that  the  affidavit  was  made  on  a  material  point.  Now,  if  stat, 
1  &  2  Vict.  c.  110,  continued  in  force,  it  clearly  was  material.  The  only 
other  question  is,  whether  it  sufficiently  appears  by  the  indictment  that 
the  officer  had  authority  to  administer  the  oath :  the  jury  found  that  he 
had  authority.  By  the  67th  section  of  stat.  5  &  6  Vict.  c.  122,  all  affi- 
davits to  be  made  or  used  in  matters  of  bankruptcy,  or  under  or  by  virtue 
of  any  statute  relating  to  bankrupts,  or  of  that  act,  may  be  sworn  before 
any  registrar  or  deputy  registrar  of  the  Court  of  Bankruptcy ;  and  it 
appears  to  us  that  stat.  1  &;  2  Vict.  c.  110,  must  be  considered,  at  all 
events,  as  a  statute  '^relating  to"  bankrupts :  so  that  the  registrar  was  a 
competent  person  to  take  the  affidavit,  and  there  is  no  error  in  this 
respect.  As  to  the  only  remaining  point,  with  regard  to  the  requiring 
of  sureties,  we  will  take  time  to  consider,  though  I  may  add  that  a  large 
majority  of  the  Court  think  that  this  objection  is  without  any  foundation 
whatever.  Chir,  adv.  vulL 

Parke,  B.,  in  last  term  (November  14th),  delivered  judgment  as  follows. 

All  the  objections  taken  in  this  case  to  the  judgment  of  the  Court  of 
Queen's  Bench  were  disposed  of  at  the  time  of  argument,  except  as  to 
one  point,  on  '^'which  part  of  the  Court  entertained  some  little 
doubt;   namely,  whether,  upon  a  conviction   for  perjury,  the 
Court  of  Queen's  Bench  could  add  to  the  sentence  of  imprisonment,  by 
ordering  the  defendant  to  find  security  for  his  good  behaviour,  and  for 
keeping  the  peace,  and  to  be  imprisoned  until  such  security  were  found. 
I  believe  there  would  have  been  no  doubt,  if,  at  the  time  of  the  argument, 
we  could  have  referred  to  the  case  of  Bex  v,  Hart,(6)  in  which  that  point 
was  decided.     We  now  find,  on  referring  to  the  notice  of  that  case  in 
the  Journals  of  the  House  of  Lords,  that  the  learned  Judges  delivered 
their  unanimous  opinion,  in  answer  to  a  question  from  the  House,  that 
in  all  cases  of  misdemeanor  the  Court  might  give  sentence  in  that  form 
Therefore,  the  judgment  of  the  Queen's  Bench  must  be  affirmed. 

Judgment  affirmed. 

(a)  29th  ed.     See  the  next  title,  "Swety/ar  tJU  good  hekavimw," 

(b)  30  How.  St  Tr.  1131, 1104, 1344.    In  the  Lords'  Jonmals,  toL  47,  p.  271,  the  imIwuv 
•ntry  appeAre,  referring  to  thii  ease.    **  Propoeed,  <  That  the  foUowing  qaestion  be  («t  to  tht 
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Judges :  Whether  »  person,  dulj  oonTieted  in  His  MiO<>^>  Coort  of  King's  Benoh  sitting  at 
Westminster,  of  »  misdemeanor  eommitted  in  the  oonntj  of  Middlesex,  punishable  by  imprison- 
ment, ean  be  lawfViiUy  adjudged  by  the  said  Court  sitting  at  Westminster,  to  be  imprisoned  for  his 
misdemeanor  in  any  of  His  MiO®b^'>  g^ols  in  England,  other  than  that  of  the  eonnty  in  wliioh 
the  offence  was  eommitted,  or  in  that  of  the  eonnty  where  the  Court  sits,  or  that  of  the  Court 
itself;  and  whether  by  law  the  said  Court  ean,  by  their  said  judgment  also  a4|udge  suoh  person 
to  give  security  for  his  good  behaTiour  for  a  reasonable  time,  to  be  computed  from  and  after  the 
expiration  of  such  imprisonment,  himself  in  a  sum  named  in  such  Judgment^  with  two  sufficient 
sureties,  eaeh  in  a  sum  therein  also  mentioned.'  The  same  was  agreed  to^  and  the  said  question 
was  aoeordingly  put  to  the  Judges.  And  the  Lord  Chief  Justice  of  the  Court  of  Common  Plena 
having  conferred  with  the  rest  of  the  Judges  present^  deliTcred  their  unanimous  opinion  upon 
the  said  question  in  the  affirmatiTe."  In  this  eaae  the  dsftadaati  had  been  found  guilty  of  pub* 
lishing  libels  in  a  newspaper. 
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ABANDONHKHT. 

I   Of  porehaM,  776.     Chmpam^,  IL  L 

n.  Of  prirate  right  of  way,  61A. 
IV.  1. 


ABSBNCX   ' 

L  From  meeting. 

ConttmetiTe,  828.  Ckmrcknit,  h  S98  a.  Jfo- 
Joritjf,  L 

IL  From  resideiiot. 

1.  When  it  oonstitatea  a  hreak  in  realdenee, 
106,111,133.    Poor,  XYJ. 

2.  When  not,  157.    Poor,  XVL  11. 

8.  Through  impritonment^  488.  BomJIm,  1. 1. 

HI.  Commitment  of  abient  party,  OlS.    Ikbt- 
er,  I.  1. 

ABSTRACT. 
Of  ontatanding  term,  711.    AltonMy,  IL  1. 

ACCBPTANOB. 
L  In  ntiifiMtlon. 

After  aetkm  brought,  808,  813  a.    Accord, 
II.  Of  rent 

Under  void  or  Toidable  lease,  998.     Corpora- 
tion, IL  1. 

ACCIDBirT. 
DiiabiUty  by,  168, 172.    Poor,X7L 

ACCORD  AND  SATISFACTION. 

What  payment  saffieient. 

L  Debt  without  eoiti,  after  aetion  brought 

To  an  aedon  of  aammpeit  on  a  eheok  for 
2bl.,  defendant  pleaded  payment  and  aooept- 
anoe  of  money  (after  aetion  brought)  in  aatia- 
IhctioB  of  the  promiee,  damagei,  and  eoiti: 


and,  ime  being  thereon  Joined,  he  prored 
payment  and  aeoeptanee  of  264,  and  that 
ptointiff,  after  being  paid,  had  deelined  a  turn 
offered  for  ooita,  and  said  he  would  piy  them 
himeelfl 

Held,  that  mieh  proof  lupported  the  issue 
on  defendant's  part,  and  was  a  good  defence : 
ibr  the  plaintiil^  after  payment  of  2&1.,  could 
not  hare  proceeded  in  the  action  for  damages, 
they  being  merely  nominal;  and  ooold  not 
hare  proceeded  for  costs,  having  no  ground 
of  notion  for  damages.    Thawte  t.  Boatt,  808 

IL  Put  payment  without  costs,  after  aetion 
brought 

To  an  aetion  of  indebitatus  assumpsit,  de- 
fendant pleaded:  1.  As  to  all  but  124,  Non 
assumpsit  2.  As  to  114,  panel,  Ac,  paymens 
and  acceptance  after  action  brought  3.  As  to 
14,  residue,  Ac,  payment  into  Court  Plain- 
tiff took  issue  on  plea  1,  traTcrsed  the  pay- 
ment, Ac,  alleged  in  plea  2  (on  which  trarerse 
issue  was  Joined),  and,  as  to  plea  8,  took  the 
14  out  of  Court  Defendant  proved  that  only 
124  was  due  at  the  time  of  aetion  brought; 
and  that  114  was  paid  and  accepted:  but  it 
did  net  appear  thai  any  reference  was  madd 
at  that  time  to  costs. 

Held  that,  on  the  eridence,  as  applied  to 
this  record,  plainUff  had  no  ground  for  fbrther 
maintaining  the  aetion,  and  was  not  entitled 
to  nominal  damages.      JSfomer  t.  Bcnkamn 

813  m. 

in.  See  as  to  costs,  Sumhelow  t.  WkaUcy,  815. 

ACCOUNT. 

I.  Action  of. 

Between  tenants  in  common. 

Under  stat  4  Ann.  c  16,  s.  27,  if  one  tenant 
in  oommon  has  had  the  sole  enjoyment  of  the 
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ACTION. 


Uod,  fumed  it,  and  taken  the  prodnee,  ma 
aetion  of  account  ]it§  againat  him  at  the  foit 
of  hSa  co-tenant,  though  it  maj  he  nneertaan, 
whether  the  occupying  party  haa  receiTod 
any  surplus  profit 

It  is  not  necessary  to  the  maintenance  of 
such  action  that  the  occupying  party  should 
have  rtceiTed  rent 

Or  that  he  should  hare  heea  hailil^  except 
as  he  heeomes  so  under  the  statute  by  tba 
ihct  of  his  oceupatioa  and  eojoyment  £mom 
T.  BemUrton,  086 

IL  Statement  of. 
Mistakes    in,    when   not    conclusire^    631. 
Agent,  UL  h 

ACKNOWLEDGMENT.     ^    ^^ 

When  It  need  not  he  set  out  in  pleading. 

In  reply  to  a  plea,  that  the  cause  of  action, 
on  a  specialty,  did  not  accrue  within  twenty 
yean,  it  is  iufldoDt,  uader  sect  5  of  slat  S 
4  4  W.  4,  e.  43,  to  state  the  fact  of  a  written 
acknowledgment  within  twenty  years,  without 
setting  out  the  aoknewledgment  itself.  JTmipe 
T.  Gibbon,  WS 

ACQUITTAL. 
When  admitted  on  the  record,  207.  MqKm,  L  1. 

ACT. 

Jadidal:  who  not  liable  for  In  trespass,  8T1. 
JMwn,  IL  1 

ACTION. 

L  Right  of  action. 

Distinction  between  continuing  a  trespass,  and 
omitting*  to  do  an  act  which  would  prevent 
a  continuation  of  the  consequences. 

The  owner  of  a  ooal  mine  ezoavated  as  Ux 
as  the  boundary  (which  he  was  by  custom 
entitled  to  do),  and  continued  the  excaTation 
wrongfully  into  the  neighbouring  mine,  lear- 
Ing  an  aperture  in  the  coal  of  that  mine, 
through  which  water  passed  into  it  and  did 
damage. 

Held  that  the  paHy  excarating  was  liable 
in  trespass  for  breaking  into  the  neighbouring 
Bine,  but  not  in  an  action  on  the  case  for 
omitting  to  close  up  the  aperture  on  his 
neighbour's  soil ;  though  a  continuing  damage 
resulted  from  its  being  unclosed.  And  there- 
fore that,  on  an  issue  joined  upon  Not  gnil^, 
the  facts  being  proved  as  above  stated,  the 
defendant  was  entitled  to  the  verdict 

Qnartf  whether,  under  such  circumstances, 
a  legal  obligation  attaches  on  the  trespasser 
to  use  means  on  his  own  land  for  preventing 
tilie  flow  of  water. 


But,  if  it  does,  and  an  action  is  hffoughl 
not  using  such  means,  the  declaration  bk 
allege  the  duty  specifically ;  and  the 
cannot  recover  on  a  eoant  statiag  merely 
that  the  defendant  wrongfully  made  the  aper- 
ture and  omitted  for  an  unrsesenshls  timi* 
to  dose  it,  whereby,  Ac 

Nor  can  he  recover  at  aU  for  daauige  •«:«»- 
sioned  by  the  flow  of  water  in  conaequenee  of 
the  aperture  remaining  undoeed,  if  an  aedoa 
on  the  case  has  already  been  brought  lor 
making  the  aperture  and  letting  in  the  water, 
which  action  was  referred  to  arbitration,  and 
the  plaintU^  being  made  party  to  thereferenee 
in  respect  of  maj  i^Juiy  to  him  by  any  of  the 
mattetst  alleged  in  the  deckratlon  in  soch 
action,  has  had  damages  awarded  and  paid  to 
.  him  for  ji^fi' ii^mry :  Although  the  damage 
last  eompk^ed  of  is  subsequent  to  the  award 
and  payment    CUgg  v.  Dearden,  57fl 

2.  Entry  by  defendant  on  plaintiCfs  land  to 
prevent  injury  to  plaintir  from  previous 
wrongfril  act  of  defendant^  571.    AjiC2, 1. 

t.  Omission  to  comply  with  legal  dUigatum, 
576.    Afif^l. 

4.  Against  workers  of  minerals  for  letting 
down  the  surface,  7S9.    Mime,  L  L 

5.  Where  broker  is  compelled  to  pay  diflcr- 

enoes  on  the  prindpal's  default^  765. 
ker,  IL 

6.  Against  perpetual    curate  lor 
tioas,  795.     OmraU,  IL 

7.  When  not  for  nominal  damage 
808,  813  N.    Aewrd. 

8.  Not  against  district  dergyman  for  omitting 
to  receive  rector's  share  of 
fees,  071.     CfommendawL. 

IL  Form  of  action. 

1.  Trespass  or  ease,  578.    AmA,  L  L 

2.  For  remand  by  justice  on  nnftxaided 
plaint  by  defendant 

Trespass  for  an  assault  and  ftko  imprison- 
ment. Defondant  had  given  plaiutiif  into 
custody  and  had  him  taken  to  a  potlce  cAce 
on  a  charge  of  felony.  The  magistrate  heard 
the  charge  and  remanded  the  prisoner.  On  a 
subsequent  examination  he  was  discharged* 
it  being  then  disoevered  that  the  charge  had 
been  made  ander  a  mistake.  The  deeiaratioa 
charged  the  carrying  the  pluntiff  in  cnstody 
before  a  magistrate,  and  the  remand,  as 
distinct  acts  of  trespass ;  and  the  Jury  gave 
damages  for  both. 

Held,  that  damages  could  not  be  given  tm 
the  remand,  which  was  the  judicial  ael  of  tke 
magistrate,  and  therefore  not  the  snbjeel  d 
an  action  of  trespaas  against  the  defeafdsnk 
New  trial  panted.    Uck  v.  ilston.         tTl 
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ITL  Bw. 

By  praTiovf  wbitratioii,  676.    AnA,  X,  1. 

lY.  Caoio  of  Mtion,  in  respeet  of  plsee.    Ab- 
MOM  of  looaUty,  952.    Cof,  lY.  1. 

V.  In  whnt  Court:  mudl  debto  note. 
Loenlity  of  oaom  of  notion,  when  immnte- 
rinl,»52.    OMlt,  lY.  1. 

YL  Commeneomenl 

Jadidnl  notiee,  877.    Ammdrntnt,  lY.  1. 
YIL  Limitation. 

In  actions    on    speelaltiM:   pleading,  662. 
AcVnowUdgwtenL 

ADMXSSION. 
L  When  it  may  be  explained. 

A  party  to  a  eaoae  who  ii  prored  to  hare 
DMide  admiaiions  may  defeat  their  effeet  by 
•bowing  that  they  were  made  under  a.mialahe 
of  law :  FtOTided  that  no  penon  has  been  in- 
daoed  by  them  to  alter  hie  condition.  IftwUm 
T.  Liddiard.  nb 

XL  Difpnting  title,  after,  531.     Owaly  (hurt, 

II.  2. 
ITL  Written.    AchungUdgm^mt. 
lY.  1.  By  pleading,  267.    MmiUt,  L  L 

2.  By  demurrer.    J/oeoaT.  Lmmh&rL       799 

ADOPTION. 
Of  leaie  by  receiving  rent,  998.    ChfforatUm, 

n.  1. 

ADYOWSON. 
Page  971.     CbtMiMiMlaiii. 

AFVIBAYIT. 

I.  Of  debt,  1026.     Bankrupt,  L  1. 
IL  Peijury  in,  1026.    Bankrupt,  L  1. 

AITFILIATION. 

^Bgr  681.    Battard, 

AFFRKIGHTMBNT. 

Page  647.    Skippiuff,  ^l- ^^ 

A6BNT. 
L  BTidence  of  agency  from  former  traneaetions. 

Cohabitation  as  man  and  wife,  no  notice  of 
•aparation. 

Defendant  and  a  Mn.  8.,  hie  miatreie,  liTcd 
together  as  hneband  and  wife  four  yean^  and 
oeevpied  three  reeidenoea  fncceuiTcly.  At 
•ach  time  of  their  coming  into  a  honee,  plain- 
tiir  was  employed  to  do  woi^  and  fhmieh 
materiab  for  the  fitting  np.  Hra.  8.  as  well  as 
the  defendant  gave  directions;  and  the  de- 
fendant sanctioned  her  orders  and  paid  the 
Villa.    Plaintair  knew  that  she  wai  only  his 


mlftresi.  While  residing  in  the  third  honse 
they  separated;  bnt  Mrs.  8.,  without  defend- 
ant's sanction,  sent  for  plaintiff  to  that  honse, 
which  she  had  not  yet  left,  and  ordered  fittings 
np  for  a  new  honse  of  her  own.  Plaintiff  did 
the  work,  and  had  not,  in  the  mean  time,  any 
notice  of  the  separation. 

Held,  in  an  action  for  the  last-mentioned 
work  and  goods,  that  it  was  a  proper  ques- 
tion for  the  jury,  whether  or  not  the  defend 
ant  had  given  the  plaintiff  reason  to  belicTe 
that  Mrs.  8.,  at  the  time  of  the  orders,  con- 
tinued to  be  defendant's  agent;  and  that,  on 
their  finding  in  the  aArmatire,  the  defendant 
was  liable.    Byan  t.  Sanu.  460 

n.  ConUnuanee  of  agency. 

Until  notice   of  change  of   relation,  460. 
Anti,!, 

in.  Rendering  of  account  between  principal 
and  agent 

1.  What  miatakee  may  he  rectUled,  tiiough 
they  hare  inflnenoed  dealings  with  third 
parties. 

Defendant,  a  sharebroker,  bought  for  plain- 
tiff, also  a  sharebroker,  shares  in  the  8.  8L 
rulway  and  sent  to  him  an  account  debiting 
him  with  only  the  premium,  and  not  the  de- 
posit, though  defendant  had  paid  both.  After- 
wards dofondant  sold  the  same  shares  fior 
plaintiff,  and  sent  him  an  account  crediting 
him  with  a  sum  made  up  of  both  premium 
and  deposit  Plaintiff  bought  and  sold  these 
shares  for  his  own  principals,  and  debited  or 
credited  them  at  the  prices  charged  as  aboTC 
to  himself  on  the  purchase  and  sale  by  de- 
fendant Held,  that  defendant  was  not  pre- 
cluded from  charging  plaintiff  with  the  deposit 
on  the  first  transaction,  but,  upon  plaintiff 
bringing  assumpsit  for  a  balance,  might  set 
off  such  deposit 

2.  Defendan  t  bought  also  for  plaintiff  shares 
in  the  T.  &,  D.  railway,  which  then  were  only 
unissued  scrip,  so  that  no  deposit  was  payablsw 
By  the  custom  of  the  market  (Liverpool),  thi 
price  does  or  does  not  include  the  depoait  jae- 
cording  as  the  scrip  has  issued  or  not :  and  the 
published  share  lists  show  how  this  is.  De- 
fendant, before  the  scrip  issued,  *ent  plaintiff 
bought  and  sold  notes^  suting  the  price  with- 
out the  deposit;  bnt  he  daily  sent  plaintiff  *h« 
share  lists.  After  the  scrip  issued,  defendant 
paid  the  deposit;  but  he  still  omitted,  in 
accounts  afterwards  sent,  to  debit  plaintiff 
with  the  deposit  Plaintiff  had  made  these 
purchases  for  his  own  principals ;  and  he 
debited  them  at  a  price  not  including  the  de* 
posit;  but  whether  the  contract,  as  beti^eea 
him  and  the  principals,  was  a  time  ba^rgain,  or 
shares  were  actually  delivered,  did  not  ap-, 
pear.    Held,  that  defendant  was  not,  upc% 


1016        AGGRAVATION. 


AHRNDMENT. 


either  gnpposition,  precluded  from  ehtrgfng 
for  the  deposit  and  setting  it  off,  m  in  the 
former  case.    DaiU,  r.  Liogd,  631 

2.  Mistake  as  to  deposits  on  railway  shares, 
631.    AmO,!. 

IT.  Rights  against  principal. 

For  money  paid  on  default  of  principal,  763. 
Brok€r,lL 

V.  Contracts  by,  in  his  own  name. 

1.  Restriction  of  the  mle  that  the  principal 
may  sne  on  it. 

In  assumpsit  on  a  charter-party  executed, 
not  by  plaintiff,  but  by  a  third  person  who»  in 
the  contract,  described  himself  as  "  owner"  of 
the  ship. 

Held,  that  CTldenee  was  not  admissible  to 
show  that  such  person  contracted  merely  as 
the  plaintiff's  agent    HnmbU  r.  HvUer.  310 
S.  Differences  on  resales,  766.    Brohtr,  IL 
▼L  Dealings  of  third  persons  with  agent 

1.  Notloe  of  act  of  bankmptey  to  agent,  466. 
Bankrvpi,  IL  3. 

3.  FhMidulent  misrepresentation  by  agent, 
366.     Companp,  L  L 

VL  Broker.    Brohtr, 

AGGRAVATION. 

Distinguished  from  substantire  trespass,  640. 
PUading,  L 

AGREBMBNT. 
Cbafrad. 

ALBHOUSB. 

ALLBGATIOK. 

Distributable,  in  what  action,  and  in  what  plead* 
fags,  731.    IHvimMity,!. 

AMENDMENT. 
L  On  a  motion  at  a  Testry  meeting. 

Votes  for  colourable  amendment  thrown  away. 
338.     OkurehraU,  L 

n.  Of  public  documents. 

Of  title  of  churchrate,  331.    Churekraie,  H.  1. 
m.  Of  misprision. 

1.  What  are  misprisions  of  oflce. 

CoTenant  on  an  indenture  of  lease,  reserr- 
Ing  an  annual  rent,  payable  half  yeariy ;  and 
also  certain  annual  penal  rents  at  a  specified 
late,  such  rents,  if  incurred,  to  be  payable 
Ibronghout  the  term,  on  the  days  of  payment 
•f  the  ordinary  rent  One  of  such  penal  rents 
was  made  payable  for  any  land  from  which 
Aould  be  taken  a  third  crop  in  any  one  eovse 


of  tillage  without  seeding  down  the  same,  at 
te  time  of  sowing  tbe  third  erop»  in  a  haa- 
bandlike  manner,  affd  sowing  it  with  a  pre- 
scribed quantity  of  proper  grass  seeds.  Tbe 
sixth  breach  alleged  tbat  in  three  ineeessira 
years,  1843,  1844,  and  1846,  defendant  took 
three  suocessire  crops  in  one  course  of  tillage 
ftx>m  six  acres  and  a  quarter,  and  did  not  seed 
down,  Ac,  and  did  not  sow,  Ac,  as  required 
by  the  lease ;  that  the  penal  rant  of  136/.,  being 
at  the  specifled  rate,  was  thereby  inenrred, 
and  that  62/.  10a.  for  the  first  half  year  b». 
came  due  on  S6th  March,  1845.  The  aerenth 
breach  alleged  that  two  subsequent  half 
yearly  portions  of  the  same  penal  rent  bad 
become  due  on  39th  Beptember,  1846,  and 
26th  Mareh,  1846. 

Third  plea.  Aa  to  tbe  sixth  and  seveodi 
breaches,  that  defendant,  at  the  time  of  svw. 
ingthe  third  of  the  said  three  crops,  did  seed 
down,  Ac,  and  did  sow,  Ac,  as  required. 
Issue  thereon. 

On  the  trial  it  appeared  that  the  26th  Mareh« 
1846,  was  about  the  Tory  time  for  the  required 
seeding  down,  Ac;  the  plaintiff  therelbre 
waived  his  claim  ta  the  first  half  year's  penal 
rent;  and  the  defendant  had  aTcrdictas  to 
the  sixth  breach.  Aj  to  the  serenth  breach 
the  Tcrdict  was  for  the  plaintiff.  A  nile  Ibr  a 
nonsuit  on  the  ground  of  Tariaace  in  the 
declaration  was  made  In  Easter  term,  1847, 
and  refined;  and  in  the  following  vacatiaa 
the  plaintiff  entered  up  judgment  and  issacd 
execution.  At  this  time  the  postea  on  the 
Judgment  roll  stood  thus  i—"  Aj  to  the  ieEue,** 
Ac,  "on  the  third  plea,  as  lo  the  breach  of 
oorenant  sixthly  within  alleged,  the  jwon" 
<'say  that  the  defendant  did  at  the  tone  of 
sowing  the  third  of  the  said  crops,"  "seed 
down,"  Ac,  -  and  did  sow,"  Ac  "  And,  as  to 
the  issue,"  Ac,  ''on  the  third  plea,  at  to  the 
breach  of  corenaat  seventhly  within  assigned, 
the  Jurors"  •*  say  that  the  defendant  did  not 
at  the  time  of  sowing  the  third  of  the  said 
three  crops,"  "seed  down,**  Ac,  "and  did  not 
sow,"  Ac.  And  the  postea  contained  an  at- 
sessment  of  126(.  as  the  damages  on  this 
breach. 

The  defendant  brought  error;  and  the  ia> 
oonsistency  of  the  postea  with  reepecl  to  the 
sixth  and  serenth  breaches  was  assigned  m  a 
ground  of  error.  In  Hilary  Tacation,  1848, 
the  Court  of  error,  on  the  argument  of  tbe 
case,  suggested  that  application  might  be 
made  to  the  Judge  who  tried  the  cause  te 
amend  the  postea  by  his  notes ;  and  jadgmeat 
was  stayed  to  give  time  for  such  applieatica. 
In  the  same  TaoaUon  the  Judge  made  an  order 
for  such  an  amendment  The  postea,  as 
amended,  stood :"  as  to  the  Issue,"  Ac,  *  jb 
the  third  plea,  the  Jurors*  "say  that  tteds. 
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flmdant  did  not  Mi  the  time/'  to.,  "seed 
dowB/'  ke.,  <'Mid  did  not  sow,"  Ae.  « And, 
M  to  the"  Mme  israe,  "  >o  fur  m  the  fame 
lelntei  to  the  non-payment  bj  the  defendant 
of  the  snm  of  621, 10«.,  alleged  by  the  plain- 
tiff allerwarda  to  haTO  fallen  dne  on  the  26th 
March,  1845,  the  jnron"  <'  lay  that  the  said 
lait>mentioned  mm  did  not;  nor  did  any  part 
thereof^  beeome  dne  and  payable  from  the 
defendant  to  the  plaintiff,  in  manner  and  form 
as  in  the  said  breach  alleged."  In  the  lame 
raeatlon,  by  anthority  of  another  order,  the 
Jndgment  roll  and  traneeript  thereof  were 
amended  so  ae  to  be  conformable  to  the 
amended  postea. 

Held  that  the  amendments  were  made  in 
time,  and  rightly,  as  the  errors  amended  were 
mere  misprisions:  the  error  in  the  postea 
being  a  misprision  in  relation  to  the  Terdiet; 
and  the  error  in  the  judgment  becoming  a 
misprision  as  soon  as  the  postea  had  been 
amended,  and  a  Taiianoe  appeared  between 
iJbfM  Jndgment  and  postea.    Bowr§  ▼.  Nixon' 

1.  Within  what  time,  547.    JmO,  1. 
nr.  At  Nisi  Prins. 

1.  Where  it  canses  the  pleading  to  be  speeially 
demnzraUe. 

Where  a  Judge  has  amended  at  Kisi  Prins, 
it  is  no  reason  for  disallowance  of  such  amend- 
ment by  the  Court  in  Banc,  that  the  pleading, 
as  amended,  is  specially  demurrable,  on  a 
ground  not  pointed  out  at  Nisi  Prius. 

Semble,  per  Wiobtmait  and  Bblb,  Js.,  that, 
if  a  declaration  states  a  promise  to  fsliU  a 
eontract  within  tweWe  months  of  a  day  named, 
whieh  twelTC  months  must  haTC  expired  before 
the  day  mentioned  on  the  record  as  that  of 
suing  out  the  writ,  it  need  not  be  aTcrred  ex- 
pressly that  the  twelre  months  haTO  elapsed ; 
for  the  Court  will  notice  the  day  on  whidi  the 
action  was  commenced,  and  oompute  the  time 
from  that  stated  in  the  body  of  the  declara- 
tion.   Bury  T.  Bhgg,  B7T 

1.  Time  of  objecting,  877.    AnO,  1. 

V.  Time  of  making. 

L  When  too  late  to  amend  bill  of  partioularSy 
921.     Company,  L  2. 

2.  Of  amending  misprision,  545.  AnO,  ILL  1. 

ANXMUS  RBVBKTBNDL 
Pages  111,  133, 157.    Po#r,XVL 

APPBAL. 
f.  OricTance. 

1 .  Not  a  change  of  cirenmstanoes,  whieh  pre- 
Tonts  an  order  ttom  being  noted  on,  117. 
f^onr,  XVL  10. 


2.  Order  Talid  when  made,  but  its  executloBt 
subsequently  become  illegal,  120,  129. 
Poor,  XIX.  1,  2. 

H.  To  what  sessions. 
To  county  sessions  against  order  made  by 
eounty  Justices  without  Jurisdiction,  205. 
Poor,  XXXYL  9. 

m.  Parties. 

1.  Ascertained  by  looking  at  the  substantial 
interests  under  the  statute,  800.  Poor, 
XXXVLS. 

2.  Joint  appeal  by  guardians  and  orerseenf 
800.    Poor,  XXXYL  8. 

lY.  Where  no  i^peal  lies. 

Order  of  sessions,  on  such  an  i^peal,  oonfinn- 
ing  original  order  quashed,  298.     Poor, 
XXXYI.  7.     See,  also  960,  967.    CkunA- 
.  yard, 

Y.  Costs. 
Order  for,  on  substaiitial  respondents,  800. 
Poor,  XXXYL  8. 

APPBAKANCB. 
Ftolse  statement  oi;  816.    Twrf^nit,  Y.  1. 

APPLICATION. 
L  Time  of  making. 

L  To  refer  matters  back. to  arbitrator,  951. 

Arbiiraium,  TV, 
2.  To  set  aside  rule  absolute  ex  parte,  928. 

Nonemt,  H.  8. 

n.  Notice  of  intended,  816.    Farnptke,  Y.  L 
nL  Laches  of  i^lieanV^M-i^«M2aMiit,IILl. 

APPOINTMBNT. 

L  Of  offloerr  of  County  Cour^  986.     Cbim^ 
Court,  t  1. 

IL  Qfiunpire,  562.    Arbitration,  YIL 

APPORTIONMBNT. 
L  Of  fees  recelTed  at  district  church,  971.  Chm- 


n.  Who  to  reeeiTC  the  gross  sum,  97L    Cbm- 
MendawL 

APPBAI8BR. 

Pleading. 

Plea  of  appraisement  without  boense. 

Assumpsit  for  work  and  labour.  Plea :  thai 
the  work  consisted  entirely  of  an  appraise- 
ment of  personal  property,  whieh  plaintiff  ap- 
praised in  expectation  of  reward,  without 
being  licensed  as  is  required  by  stat  46  B,  8, 
«.  48,  s.  5.  Held,  on  special  demurrer,  that  It 
was  not  necessary  to  allege,  with  reference  ta 
•sot  5^  thal-pbiiBtlff  esanistd  the  oalllaf  «r 
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OABspation  of  an  mppnint,  or  thai  bo  aeted 
as  fiioh,  witliin  the  intont  and  meaning  of  the 
aety  as  the  plea  oBod  the  my  worda  of  sect. 
A,  that  **  OTery  penon  who  shall  ralne  or  i^ 
praise,"  "  for  or  in  expectation  of  any  hire/' 
4e.,  "or  reward,"  Aall  be  deemed  to  be  an 
■ppniser :  nor  lo  negadTO  ezoeptloiu  either 
in  a  sobseqneni  section  of  the  same  act  (sect 
7,  exempting  a  person  licensed  as  an  aaetien<^ 
•or),  (or  in  a  sobseqnent  act  66  O.  a,  e.  184» 
aohed.  Part  1,  Jfprm§emtmtf  exempting  an 
i^praisement  made  for  the  parpose  of  ascer- 
taining legacy  daty) :  and  that  the  plea  was 
good.    Polk  ▼.  Fore^  6M 

APPROPBIATIOm. 
Pages  796,  80S.    Owrai^  IL 

APPROTIL. 
By  Tendee's  inspector,  786.    Ooniraet,  X. 

ASBITSATION. 
FiBST :  nnder  ordinary  snbmissioBi. 
L  Making  the  salimission  a  role  of  Court    Ef- 
fect, 662.    PoH,riL 

n.  Pmty  coming  in. 

How  fitf  barred  by  the  award,  676.  iicliM,  L  L 

in.  Award :  what  objections  not  open.     Page 
662.    Po9i,YIL 

IV.  Beferring  back  to  arbikator. 
Time  of  application. 

When  a  oaase  was  referred,  with  all  matters 
in  difference,  at  Nisi  prius,  and  the  order  of 
reference  empowered  the  Court  of  Qneen's 
Bench,  in  the  cTcnt  of  any  application  being 
made  on  the  sabject  *f  the  award,  to  refer 
the  matter  back  to  the  ai^timtor  for  Airther 
oonsideration : 

Held,  that  the  application  to  reftr  back  mnst 
be  made  within  the  same  time  as  an  aimUca- 
tion  to  set  aside  an  award.  Doe  dem.  Banit 
▼.  ffolmet.  ^11 

7.  Award :  its  operation  as  a  bar. 

For   subsequent   damages   from   the   same 
wrongful  act,  676.     Aeft'oa,  1. 1. 

8Booin>LT :  Under  the  Lands  Oaoses  Consoli- 
dation  Act 

YL  Submission :  rule  of  Court 
What  need  not  be  made  a  mie  of  Coort,  662. 

Pott,  vn. 

VIL  Appointment  of  umpire. 
Within  what  time. 

Under  the  Lands  Clauses  Consolidation  Ad^ 
1846,  8  A  9  Vict  c.  18,  if  a  question  of  dis- 
puted  compensation  be  submitted  to  arbitra- 
tion, vnder  ss.  23,  25,  and  an  umpire  be  ap- 

,  pointed,  under  sect.  28,  by  the  Board  of  Trade 
4vt  Railway  Commisslonei^  sinea  slat  9  A 


10  Vict  e.  106)  and  the  sabmialoB  ba  ^lia 
a  rale  of  Covt  nnder  sect  30^  tlia  Cowi  hw 
Jurisdiction  to  set  aside  the  award  cf  the  ■»- 
ptre,  though  neither  the  appoiataenl  cf  Ika 
umpire^  nor  his  award^  bo  made  a  rala  of 
Court 

It  is  no  olgeetion,  nnder  sect  63^  lo  flbt 
award  of  such  nmpira^  made  under  aeet  28, 
that  the  price  of  the  land  and  tho  ecMpcaaa- 
tion  for  damage  by  serennoe,  tbong^  aaak  is 
•aq>roBsly  claimed,  are 


A  claimant  in  respect  of  land  cf  wkick  ho 
Is  tenant  in  fee  cannot  okgeei  that  tho  avavl 
assesses  the  compensation  on  the  rirnmpthn 
that  he  is  in  possession,  wheraas  It  isoeeipied 
by  alessoow 

The  Court  will  not  entertain  tho  ol^eolioa 
that  the  award  Is  contrary  to  tho  eridcnen. 

A  cosqmny,  vnder  seet  26,  appointed  aa 
aibitnrtor  on  23d  March;  tho  daimant  an- 
other on  6th  ApriL  The  arbitrators  negleoted, 
seron  days  after  request  by  tho  Cooipanyy  to 
appoint  an  umpire ;  on  which  the  Compaay 
^plied  to  tho  Railway  Commlsaioaen;  and 
they  appointed  an  umpire  on  17th  Kay.  HaU 
that  such  ^pointment  was  in  time. 

Tho  umpira  and  arbitraton  made  tbair 
declarations,  under  sect.  33,  on  27tk  May, 
before  the  umpire  entered  upon  the  maUitn 
referred.  Held,  that  no  ol^eetico  arooo  fisaM 
tho  lateness  of  these  dedaratlona. 

The  umpire  made  his  award  on  23d  Jally. 
Held,  not  too  late,  he  having  three  moatha 
for  that  purpose,  under  seet  23,  from  tho 
of  the  duty  derolving  on 
ArbitrtMiion, 


VIIL  Declarations  by  arbitrators  and  nmpira 
under  sect  33. 
At  what  time,  662.   Anl^  VIL 

IX.  Award:  the  making. 

By  napire,  within  what  ttmo,  662.  Aatl^VIL 

X.  Award :  what  not  objectionable. 

Price  and  compensation  in  one  gross  sami,  6tt 
Anrt,  VIL 

XL  Award :  what  objections  not  open  to  either 
party. 

That  it  is  against  CTidence,  562.  Ama,  VH. 

XIL  Award:    what    ol(|ections   not   open  to 
claimant 

A   mistake   in  the  daimanfs  &,Tonv  6tS. 
AnU,  VIL 

Xm.  Award:  setting  aside. 
Jurisdiction,  with  reference  to  tho  r^  of 
Court,  662.    Anti,Yn, 

ZIV.  Time. 
1.  Of  i^pointing  umpire,  602.   iaCi^TIl 
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1  Of  makisg  dedantion,  662.  AnO,  YII^ 
1  Of  making  uii9u«'tftwud,5«2.  Ama,YVL 

ARREST. 
Uader  miitake,  871.   Action,  11. 2. 

ASSiaNMBHT. 
Of  firoTBy  1036.     oWthrvpt,  X.  l. 

ASSUMPSIT. 

I.  Wben  it  wiH  not  lie  on  a  ooatmol  te  temi 
of  whieh  appear  by  deed,  699.  D^ed,  h 

n.  Withio  a  limited  JnriidietloD,  Ibr  freight^ 
647.     Skipping,  HL  1. 

in.  See  also  Mon^y  Jiad  and  rectiMd,     Montjf 
foid. 

ASTLtTV. 
Finper  luAtie.    Poor,  XXXTI. 

ATTACHMB17T. 
I.  For  diBobedienee  to  erowD  offlee  labpoBaa. 
1.  The  labpcena  may  iieae  before  oomplaint 

On  motion  for  an  attachment  for  diiobeying 
a  Crown  offlee  rabprnna  to  gire  eridenee  at 
petty  eessione,  on  an  application  to  be  made 
for  an  order  of  remoYal,  the  aiMariti  stated 
thai  application  had  been  made  to  the  jvstioes 
"  on  behalf  of  the  ovtmemtT  *'  to  examine  and 
inqnire  into  the  legal  eetflementf*  of  the 
pauper :  Writ  refhaed,  beeanae  the  affldavitf 
did  not  properly  itate  any  oomplaint  of  oharge- 
ability,  and  therefbre  did  not  Aow  jariedietion 
in  the  jastioes  to  entertain  the  applieation. 

Affldarite  in  enpport  of  a  like  meiion  etatad 
that  the  party  nibp«enaed  eame  to  the  petty 
eeeciona,  held  before  "two  jnitloes  of  the 
peaee"  (not  iitating  them  to  be  of  Uie  qnoram ; ; 
that  another  witnen  was  fint  examined,  and 
*3iat  the  JnHicei  then  required  the  snbpeenaed 
party  to  be  sworn,  but  that  he  reftised,  not 
jiejeetiDg  to  the  Jurisdiction,  but  denying  that 
fte  was  bound  to  give  OTidenoe  against  his 
own  parish.  Held  that  the  quorum  authority 
might  be  presumed,  fVom  the  acting  of  the 
Justices,  and  because  the  party  subposnaed, 
though  he  took  an  objection  before  them,  did 
not  dispute  their  jurisdiction. 

It  is  no  answer  to  such  motion  for  attach. 
■sent  that  the  subpesna  was  issued  and  serred 
l^'Ofore  any  complaint  of  chargeability  had 
been  made. 

Since  stat.  8  A  4  Viet  e.  26,  rated  inhabit- 
notfi  and  parish  officers  are  compellable  to  give 
OTidenoe  on  an  application  for  an  order  of 
vemoTal     Medina  t.  Viekory,  478 

SL  TheaffidaTitf  must  show  Joriidiotion,  478. 
AnO,!. 

"WOU   ZU. — 76  8 


8.  Pretnmptioaa    as    to    Jurisdiction,  476. 
AnU,  1. 

IL  Showing  cause  agidnst. 
What    objections    not    so    arailable^    478. 
AnOt  LI, 

ATTESTATION. 
Imfoiftet,  699.    jDsed!,  I. 

ATTORNET. 

L  In  a  cause :  his  character. 

1.  When  regarded  as  a  substituted  principal, 
465.    Bankrupt,  II.  2. 

2.  Proaeenting  writ  of  error  at  his  own  risk| 
861.     Cbete,IL 

n.  Pririleged  oommunicalion :  production  of 
documents. 

When  the  attorney  may  produce  an  abateaet 

if  he  pleases. 

Tenant  ibr  life,  under  a  deyise  with  a  leasing 
power,  let  to  defendant  by  a  lease  not  notieing 
the  power.  After  the  death  of  the  lessor,  a  tne- 
eeeding  tenant  for  life,  under  the  same  derlse, 
brought  ejectment  against  defendant  on  the 
ground  that  the  lease  was  not  a  ralld  execu- 
tion of  the  power. 

Held  that  defendant  was  not  estopped  flpom 
setting  up  an  outstanding  term  of  yeart  in 
trustees,  created  by  a  tenant  in  fee  tnm 
whom  the  devisor  had  inherited,  and  thai 
(before  stat  8  A  9  Vict  e.  112,  came  into 
operation)  a  surrender  of  the  term  could  not 
be  presumed  from  mere  lapse  of  time. 

To  prove  the  term,  defendant  called  for 
the  production  of  the  deed  creating  it  The 
witness  called  upon  stated  that  he  held  the 
deed  as  attorney  for  a  mortgagee  of  the  land, 
and  that  his  client  refused  to  produce  it:  and 
the  witness  himself  declined  to  produce  it, 
or  to  give  oral  evidence  of  the  contents.  De- 
fendant then  called  as  a  witness  the  attome/ 
of  a  party  who  had  made  a  contract  wil^ 
the  lessor  of  the  plaintilf  for  exchange  of 
lands:  and  he  stated  that  on  making  tha 
contract  the  attorney  for  the  lessor  of  the 
plaintiff  had  fbmished  him  with  an  abstract 
referring  to  the  deed  in  question,  whieh 
abstract  he  had  compared  with  the  original  | 
that  he  held  the  abstract  as  evidence  of  the 
contract;  that  he  had  no  instructions  from 
his  client,  but  would  produce  the  abstract  If 
the  Judge  thought  he  ought  to  Jo  so.  Tbi$ 
Judge  said  that  he  thougbt  there  was  no 
sufficient  reason  why  the  witness  should  not; 
and  it  was  produced  as  secondary  evidence  of 
the  deed  creaHng  the  term.  Held  that  tho 
evidence  was  properly  produced.  2^«  dem. 
Earl  of  Egremont  v.  Lan^  ion.  711 

2.  WhsB  he  may  not,  71L     imU,  I 
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AUCTIONEER. 


BANKBUPT. 


SL  Bin  for  eofti :  statutory  Umitationf. 
1.  In  eonnty  court:  to  what,  and  belwaen 
whom,  the  restrietion  eztonda. 

The  elauBe  of  itai.  9  *  10  YieL  e.  95,  s.  91, 
which  limits  the  ram  to  he  had  or  recorered 
hr  an  attorney  for  appearing  and  aoting  in  the 
Ooonty  eoorty  applies  to  eocti  recoTerahle  hy 
the  attorney  from  his  olient,  as  well  as  to  eoeta 
taxed  hetween  party  and  party : 

And  to  ereiything  done  by  an  attorney  In 
regard  to  a  suit  in  that  Conrty  whether  be- 
fore, at,  or  after  the  hearing. 

Costs  aboTC  the  limited  amoont  are  not 
recoTerable  against  the  dient,  thoogh  the  at- 
torney and  he  are  partiei  to  a  prospeotire 
general  agreement  for  allowance  of  such  costs 
on  proceedings  to  be  had  in  the  Coonty  oonrt 
by  the  persons  entering  into  rach  compact. 
M0  dipptrUm,  687 

S.  To  what  it  does  not  extend. 

The  enactment  of  stat  9  &  10  Viet  e.  96, 
a.  91,  that  an  attorney  shall  not  hare  or  re- 
eorer  more  than  16«.  for  appearing  or  acting 
in  the  Coonty  conrt,  is  confined  to  charges  for 
bnainess  done  in  conrty  and  does  not  proTcnt 
the  attorney  from  recorering  beyond  that 
amount  for  serricci  oat  of  Court  bi  adTising 
or  getting  np  the  case  in  which  he  appeared 
and  acted.    R*  Tohy,  094 

8.  When  not  aifected  by  prospectire  general 
agreement,  087.    iliUd,  1. 

IV.  Bill  of  costs :  agreement  as  to. 
When  inoperatiTC,  087.    AnU,  UL  1. 

y.  Kotioes  to  a  party's  attorney. 

1.  How  delivered,    generally,  405.      JBoaJb- 
rupit  TL  2. 

2.  Of  act  of  bankruptcy,  to  defeat  aa  execu- 
tion, 405.    Bumhrupt,  IL  3. 

VL  Attorney's  clerk. 
1.  Notice  to,  when  not  raflcient,  405.   BoMh- 

rvptj  IL  2. 
1.  Managing  clerk,  406, 477.  Bankr^fi,  TL  2. 


AUCTIONEER. 


AffBTQUVr. 


AUTHORITY. 

I.  Presumed  from  aoting  in  the  particular  ease, 
478.     Attaehmenif  I.  1. 

IL  When  inraffioiently  shown  by  reference,  70. 
Poor,  XXin.  4. 

m.  Transfer  by,  200.    2Vo««r,  IL  1. 


AVOIDANCE. 

\,  Of  benefice 
1.  By  accepting  another,  971. 


2.  By  non-residence,  488.  Bai{|lee,LL 
IL  Distinction  between  Toidabls  and  ?eid,9IB. 
CorpoftUioa,  IL  1.  97L    Commendam. 

AWARD. 
ArhitraltUm. 

BAILm. 
Tenant  in  common,  980.    Aeeowrf^  L 

BANKRUPT. 
L  Affldaritofdebt 
1.  What  fueh  aa  afidant  that  pe^jvy  msjbt 

assigned  upon  it. 

Held  in  the  Queen's  Bench  and  by  the  Oont 
of  Exchequer  Chamber,  aflSrming  the  jadf- 
ment  of  Q.  B. :  That 

Where  an  affidarit  of  debt  has  been  fwon 
understatl  A2Vioi.cllO,  S.8,  withtricw 
to  make  a  trader  a  bankrupt  unlets  be  ytft 
or  gires  security,  Ac ,  peijuiy  may  be  aingBcd 
upon  it,  notwithstanding  the  alterationi  intro* 
duced  by  stat  6  A  0  Viet  c  122,  u  to  Ihii 
mode  of  proceeding  against  a  trader. 

Such  aa  affidavit  falls  within  the  prorinMi 
of  sect  07  of  stat  6  A  0  IHcL  c  122,  whkk 
proTides  that  all  aAdarits  made  nnder  isj 
statute  *' relating  to  bankrupts"  may  be  iwon 
before  a  registrar  or  deputy  registrar  of  tbi 
Court  of  Bankruptcy. 

Held,  by  the  Exchequer  Chamber,  on  cmr, 

Where  an  indictment  for  peijory  had  ben 
remored  into  the  Queen's  Bench  by  eertionnt 
and  the  defendant  was  conricted,  sod  les* 
tenoed  by  the  Court  to  be  imprisoned  for  the 
space  of  eighteen  calendar  months,  tad  Is 
give  security  to  keep  the  peace  and  be  of  feed 
behaTiour  for  the  speioe  of  two  years,  to  eoa- 
menoe  ftt>m  the  expiration  of  the  eightecs 
months,  and  to  be  further  inprifloned  latil 
such  security  were  given :  That  the  Oeirt 
might,  as  a  part  of  the  sentence,  reqaire  nek 
sureties.  Per  Aldbbsoit,  B.  The  wntnci 
does  not  amount  to  perpetual  imprisonmcat, 
inasmuch  as  in  default  of  sureties  being  gim, 
the  defendant  would  be  entitled  to  be  dir 
charged  at  the  expiration  of  the  two  ynn 
during  which  the  sureties  were  reqoired. 

Also,  Held  by  the  same  Court,  that, 

Where  a  writ  of  error  issued  on  the  appli- 
cation of  a  defendant  to  bring  up  a  tnaseriyt 
of  the  record  and  proceedings  on  aa  indict* 
ment  for  peijury,  '<wiUi  all  things  tonehiag 
the  same,''  and  the  writ  was  returned,  and  lh* 
plainUff  in  error  assigned  errors,  the  plait- 
tiir  in  error  could  not  afterwards  objeet  that 
the  proceedings  on  a  rule  U^  arrest  }ad|- 
ment,  which  had  been  diaeussed  in  the  Cnrt 
below,  were  not  mentioned  in  the  retan,sa^ 
semble,  that  such  ptoceedixiga  ou^t  net  tiki 
retoned.    Bogima  r,  Bmmm,  W 


BAPTISM. 


BENEFIOE. 
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S.  Before  whom  sworn,  1026.    Anii,  1. 

IL  Protected  transaetions :  notioe  of  aet  of 
baakmptej. 
1   Bxeoutioii :  notioe  to  attorney. 

Held,  under  stat  2  4  3  Viet  e.  29,  s.  1  (see 
now  Stat  12  A  13  Viet  e.  106,  ss.  1, 133),  that 
a  bonll  fide  exeontion  is  defeated  bj  bank- 
mptey,  if  notice  of  an  aet  of  banlmiptey  be 
serred  on  the  plaintiff's  attorney  at  any  time, 
however  short,  before  seiiore;  though  the 
notice  is  served  in  London,  and  the  writ  hat 
been  sent  into  a  bailiwick  in  the  country. 

But  that  a  mere  delivery  at  the  attorney's 
chambers,  as  in  the  case  of  notiees  in  a  cause, 
if  not  sufficient:  and  that  the  service  must  be 
on  the  attorney  hiniself,  or  a  clerk  so  tn  in- 
trusted with  the  management  of  his  business 
as  to  have  the  power  of  acting  on  such  a  com- 
munication in  his  absence. 

And,  therefore,  that  an  announcement  of 
bankruptcy,  made  at  the  attofney's  office,  to 
a  person  who  had  lodged  the  writ  of  execu- 
tion with  the  sheriff;  but  was  not  flirther 
described  in  evidence  than  as  derk  to  the  at- 
torney, ^d  not  affect  the  client,  the  execution 
creditor.    Pik^  v.  SttpUnt,  466 

2.  Who  competent  to  receive  notice,  466. 

Anti,  1. 

BAPTISM. 
Fees  on  registering,  971, 982.     Oommendam. 

BAR. 
By  arbitration,  676.    Aefton,  L  1. 

BARON  AND  FBHB. 

L   Cohabitation   as    husband    and  wife,  460. 
Agtntf  L 

IL  Acts  of  wife. 

1.  Aathorixed  transfer  of  goods,  260.    TVomt, 
IL  1. 

2.  Wife's  bastard,  681.    BwHard. 

BASTARD. 

Affiliation. 
Mother  a  married  woman. 

Under  stats.  7  4  8  Viet  c.  101,  and  8  A  9 
Vict  c.  10,  an  order  may  be  made  upon  the 
putative  father  for  maintenance  of  a  bastard 
child  bom  of  a  married  woman,  though  stat 
7  A  8  Vict  c.  101,  s.  2,  speaks  only  of  "any 
•ingle  woman."  And  the  order  is  good, 
though  it  describes  the  woman  as  "wife  of  G. 
B.,  single  woman,"  or  "  wife  of  G.  B."  simply ; 
and  though  it  does  not  find  the  non-access  of 
the  husband ;  and  though  it  appoints  the  pay- 
ment to  be  made  till  the  child  shall  att^n  the 
age  of  thirteen,  or  die, "  or  the  said  6.  R.  shall 
■gain  live  and  cohabit  with  his  said  wife,  the 


said  M.,  or  the  said  M.  shnll  marry  agaia 
after  the  decease  of  her  said  husband." 
R^gima  t.  CoUimgwood.  681 

BSBR. 

License  to  retidl :  certificate. 
Discretion  of  orerscer  to  rcAise. 

Under  stat  3  4  4  Vict  c.  61,  s.  2,  a  parish 
overseer,  to  whom  application  is  made  to  cer- 
tify that  a  person  applying  for  a  license  to 
retail  beer  in  a  dwelling-house  is  the  nwX  resi- 
dent holder  and  occupier  of  the  house,  is  not 
compelled  to  certify,  but  has  a  discretion. 

Therefore,  where  a  mandamus,  calling  upon 
such  overseer  to  cenlfy,  alleged  only  that  the 
applicant  was  the  real  resident  holder  and  oc- 
cupier, that  the  house  was  rated  in  his  name, 
and  that  he  had  applied  to  the  overseer  to 
certify  that  he  was  the  real  resident  holder 
and  occupier,  and  also  as  to  the  annual  value 
at  which  the  house  was  assessed,  this  was  held 
insufficient  after  verdict  for  the  Crown ;  and 
Judgment  was  arrested.  Rtgina  ▼.  Keimng- 
Km.  664 

BEERHOUSE. 

Conviction  of  beerhouse  keeper  for  permitting 
drunkenness,  492.    Chnmciwn,  II. 

BELIEF. 
As  entering  into  question  of  probable  cbuae,  267. 


Jfo/tos,  L  1. 


BENEFICE. 


L  Avoidance. 
L  By  non«residettce. 

A  beneficed  clergyman  being  confined  on  a 
sentence  of  two  years'  imprisonment  for  mia- 
demeaaor,  the  bishop  of  the  diocese,  under 
stat  14  2  Viet  e.  106,  s.  64,  served  him  with 
a  monition  to  reside,  sequestered  the  living 
for  disobedience,  and,  when  the  sequestration 
had  continued  a  year,  was  proceeding  to  give 
the  patron  notice,  under  sect.  68,  that  the 
Uving  was  void. 

This  Court  reftised,  on  motion  b>  the  in- 
enmbent,  who  continued  all  the  time  in  prison, 
to  grant  a  rule  nisi  for  a  prohibition.  BariUlt, 
Ex  parte.  488 

n.  Avoidance  by  taking  a  second  benefice. 

1.  When  voidable  and  not  void,  971.    (Xmh- 

2.  What  is  not  a  taking  or  holding  in  oom- 
mendam, 971.     Commendam, 

in.  Division  into  dutricto. 

1.  Under  local  act,  971.     Oomtnendam, 

2.  Under  church  building  acts,  971.    Cb»- 

8.  Apportionment  of  fees,  9TL    OommtmdmL 
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CAPTION. 


BILL  OF  LABINO. 

CoiitnM»tforfreight»M7.    OUppimg,  JlSf  I, 

BILL  OF  PABTICULARa 

Miitekein,wheiitoberMtifiod,92],92&   Cbm- 
pta^,  L  2.    Admimou,  L 

BILL  OF  SALB. 
DoM  not  UBoant  to  a  remoTsl,  67S.    XandZoni 
and  Tnant,  VIIL  8. 

BILLS  OF  BXCHANOB  Ain>  PR0HI8S0RT 

NOTES. 

L  EodoiMBittiL 

1.  Conditional :  non-perfonna&ee  of  oondition. 
Under  a  ploa  tarening  the  endonement 

of  abiU  of  ezdMBfe,  eridenee  that  Hie  alleged 
endoner  wrote  hii  name  on  the  bill,  and  do- 
liTcrad  it  to  tlie  alleged  endonee^  for  the 
ezpreie  pnrpoee  of  retiring  other  billi,  and  on 
the  ezpren  eondition  that  they  ihoald  be 
retired  forthwith,  and  that  iiieh  eonditioii  has 
not  been  oomplied  with,  ii  admiedble  in  mp- 
port  of  a  plea  traToning  the  endorsement 
BeU  T.  Lord  Jngettrt,  817 

2.  TraTene  of  endorMaeat,  817.    AmO,  L 
IL  Payment 

After  action   brought^  without    eoiti^    808. 

AoOOTui  L 

IIL  Aetioni  on :  in  what  oonrt 

When  within  email  debts  aeti,  952.     Oo§ti, 
IV.  1. 

IV.  Plea. 

Defence  adminible  nnder  teawwe  of  endoiie- 
men^  817.    AmO,  L  L 

V.  Cheek. 

Bamageti  808.    Acoor«^  L 

BIRTH. 
Vibment  by,  178.    Poor,  VIIL  4. 

BISHOP. 

L  Hif  retain  on  a  seqnertrari  iiMiae. 

Reference  of  itemi  lo  maelOT>  880.    CVm^- 
fnan,  IL 

n.  Juriedietion  in  cases  of  non-residence,  488. 
Bmtfim,  L  1. 

BOOKS. 
Production  of  before  jnstiees,  4.  Poor,  ZXIV.l. 

BOROUGH. 
ir«ntetpa{  CofrpwfUioiu 

BROKER. 

L  Principal  how  affected  by  eastern  of  market, 
att     Pe^IL 


IL  Liability  of  prisdpol  to. 
For  money  paid:  differences  en  resdet. 

If  a  party  aathcrises  a  broker  to  bay  ibaw 
for  him  in  a  partiealar  lurfcet  when  da 
vsage  is  tha^  when  a  porebaier  does  setpej 
lor  his  shares  within  a  giTea  time,  the  Ttedur, 
giving  the  pnrehaser  notieey  amy  retell,  vk\ 
charge  him  with  the  differeaee ;  ud  the  bro- 
ker, acting  under  the  aotbority,  boyi  at  wk 
market  in  his  own  name;  such  broker,  if 
eon^Mlled  to  pay  a  differeaee  on  the  ibmi 
through  neglect  of  his  prioeipel  to  npply 
funds,  may  sue  the  |mneipal  for  money  peid 
to  his  use. 

And  it  is  not  neeessaiy,  in  siieb  eetieBjto 
show  that  the  principel  knew  of  the  enitea. 
Pettodl  ▼.  abMm.        .  Ttt 

nL  When  not  eoododed  by  bis  own  miitok% 
531.    Jg^mi,  UL  1. 

BUILDING. 

Respective  rights  of  ownen  of  diftrmtslwiH. 
Humpknm  t.  Brofdtm,  T47. 

BUILDma  CONTRACT. 

L  Stipulations   as  to   extra  time  sad  exto 
work,  1016.     CbttfraeC,  XIL  2. 

n.  Liquidated  deductions,  1015.  CWrad» 
XIL  2. 

BUILDING  LEASE. 

Under  local  act 
Omission  of  corenaat  to  bund,  008.  GMp«ra> 
Hottf  TL  1. 

BT-LAW. 

By  parishioners,  regarded  as  a  corporatieB  ftr 
certain  purpoees,  in  Qaaling  t.  re^,S47,3tI, 
886,  381,  30L 

CAPTION. 
L  Of  indictment 
Its  effect  as  to  the  deseriptSoa  of  the  Janit- 

By  the  caption  of  an  indictment,  it  sppoi*^ 
that  "  upon  the  oaths  of  twelre  jamn,  good,' 
Ac, "  then  there  sworn  and  charged  to  ii- 
quire  for  our  said  Lady  the  Queeo,*  Ae-i  "il 
was  presented  in  manner  and  form  foDowisf : 
that  Is  to  say.*'  Then  followed  the  bdletBeit, 
thus :  **  Middlesex.  The  jurors  of  oar  Uij 
the  Queen  npon  their  oath  present,*  Ac* 

Held,  open  error  to  the  Exchequer  Chssibcr, 
that,  by  taking  the  caption  with  the  iadieU 
ment,  it  sufficiently  appeared  that  the  premt* 
ment  was  by  jurors /or  the  Queen. 

In  an  indictment  for  assault  and  betteiy, 
the  only  allegation  of  the  year  in  wbi^  (hi 
offence  was  committed  was  **  in  the  teeth  yev 
of  oar  Sorereign  Lady  Queen  Vldoris.* 


OABB. 


GBRTIORABI. 


loss 


Held  thftt,  by  itai.  7  O.  4, «.  f  4,  i.  SO,  this 
WM  BO  gronnd  of  eixOT.     Brocmt  ▼.  7%b 

884 


IL  Of  euminationa.    P9ar,  ZZIIL 

CARS. 
Oidinaiy,  on  pwt  of  plaintil^  489.    Oam,  L  1. 

CASB. 

L  Cmuo  of  aetion,  geaenlly. 
1.  PUintilf  oontiibatiDg  hy  hU  own  aol :  hit 
knowledge  of  dnnger  enaeed  by  defendant's 
negllgenoe. 

In  an  action  for  damage  ooeadoned  by  tte 
defendant'e  negligence,  a  material  qneetlon  Is, 
whether  or  not  the  plaintiff  might  have  escaped 
the  damage  by  ordinary  care  on  Ills  own  part 
Bat  the  defendant  is  not  ezeased  merely  be- 
eanee  the  plaintiff  knew  that  some  danger 
existed  through  the  defendantfs  neglee^  and 
Tolnntorily  inenrred  sneh  danger.  The  amount 
of  danger,  and  the  eirenm  stances  which  led 
the  plaintiff  to  inonr  it»  are  for  the  considera- 
tion of  the  Jnry. 

Therefore,  where  commissioners  of  sewers 
had  made  a  dangerons  tarenoh  in  the  only  oat- 
let  from  a*  mews,  patting  np  no  fence,  end 
iearing  only  a  narrow  passage  on  which  they 
heaped  rnbbish ;  and  a  cabman,  in  the  exercise 
•f  his  callings  attempted  to  lead  his  horse  oat 
•rer  the  rnbbish,  and  the  horse  fell  and  was 
killed,  for  which  Ices  he  brongbt  an  action : 
Hdd  that  the  plaintiff  was  not  discntiUed 
to  recorer  becanse  he  had  at  some  hasard, 
created  by  the  defendants,  brought  his  horse 
cat  of  the  stable :  And  that  the  case  was  pro- 
perly left  to  the  Jnry  on  the  qnestion  whether 
or  not  the  plaintiff  had  persisted,  contrary  to 
express  warning  at  the  time  (as  to  which 
there  was  contradictory  eridence),  in  running 
wpon  a  great  and  obTious  danger.  CUtyardt 
T.  Dtihieh.  489 

t.  Whether  it  lies  for  omitting  to  prcTcnt 
farther  damage  from  trespass.  676.  AcUcm, 
LI. 

8.  Where  false  Imprisonment  is  not  the  direct 
act  of  defendant  871.    Aaiim,  IL  8. 

IL  In  particular  instances. 
1.  For  dilapidations,  795.     Omrwu,  H. 

t.  For  letting  down   surface   by  negligent 

mining,  739.    Mine,  I.  1. 
8.  For  rcmoTing  support  from  buildings  by 

negligent  mining,  784.    ^MSMiif,  IL  1. 
%,  For  malioioas  prosecution  for  peijury,  267. 

MtjUiee,  L  1. 

ft  Where  fklse  imprisonment  is  by  judicial 
act  on  complaint  of  defendant,  871.  ^dton, 
IL2. 

8 


IIL  Pleading. 

1.  What  admitted  by  plea  of  KM  Guilty.  867. 
MaiiMf  I.  L 

8.  Distributable  allegation^,  78L    JHvuiU^ 
%,  L 
IV.    Judgment  as  in  case  of  a  nonsuit. 
For  one  of  two  defendants,  267.    MaUet,  L  L 

CAUSE. 
1.  Of  action. 
When  within  small  debts  acts :  locality,  962. 
OmC^IV.  1. 

n.  Ofaction,diTiding,621.  Omafy  Omrl,  IL  1. 

CEBTAINTT. 
As  to  statntes  proceeded  upon,  492.     Cbii«»e> 

fUNIylL 

CBRTIFICATB. 
L  Orcrseer's  certiflcate  for  beer  license,  654 

n.  Mandamus  to  grant,  664*    B^er. 

CBRTIORARL 
L  Jurisdiction  of  Court  of  Queen's  Be^ch. 

Under  general  Jurisdiction  to  correct  irregu- 

larities. 

By  Stat  7  A  8  G.  4,  c.  62,  s.  46,  the  serrant 
of  a  maltster  Is  punishable  by  a  magistrate 
on  eonriction  of  certain  offences,  proTided 
that  the  section  shall  not  affect  penalties 
against  the  maltster  himself  for  the  same 
offences,  unless  he  prosecutes  thi  serrant  to 
couTlction,  and  produces  a  certifl*  ate  of  such 
conTietton  before  any  penalty  in  recoTcred 
against  himself. 

By  Stat  7  A  8  G.  4,  c.  58,  s.  79,  no  certiorari 
shall  be  issued  at  the  suit  of  any  defendant 
to  remoTC  any  proceedings  before  niagistrates 
under  the  Bxcisc  acts ;  prorided  that  the  ea- 
aotment  shall  not  extend  to  any  certiorari  on 
behalf  of  the  Crown  out  of  the  Court  of  Bx- 
ehequer 

A  maltster  baring  procured  the  conrietion 
of  a  serrant  Ibr  an  offence  under  stat  7  A  8 
G.  4,  e.  62,  s.  46,  by  collusion  with  the  oer- 
▼ant,  and  in  order  to  protect  himself  against 
proceedings  for  the  same  offence,  the  Court 
of  Queen's  Bench  granted  a  certiorari  and 
quashed  the  couTiction.    Begima  t.  OiUjfard» 

527 

2.  Where  Jurisdictiea  reserved  to  Court  of 
Bxchequer,  527.    Anti,  L 

IL  In  what  cases. 

1.  To  remoTC  and  quash  conaslTe  ezeise  oen- 
▼lotion,  527.    AnU,  L  1. 

2.  To  remoTO  and  quash  order  of  church, 
building  commissioners  to  stop  paths  with* 
out  preTious  notice,  966.    Chmnhpad, 

s2 
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GHAPTEB. 


GHTJBOHBATE. 


IIL  Certioimri  tad  Mittimiu. 

Tb  bring  judgment  of  superior  Court  bofors 
County  Court,  60S.     CamtUy  Oovrt,  JL  1. 
IV.  Role  abiolato  in  flnt  instaneek 

For  objectionf  on  the  fkoe  of  the  doeomenl^ 
818.    Turnpike,  Y.  I. 

V  Coorte  to  be  pnmed  where  it  is  intended 
tto  urge  eontradieUons  in  IkiBt,  815. 
pike,  V.  L 


CHAPTEB. 


Gif^torttluM. 


CHASaSABILITT. 


Poor,YIL 


CHECK. 


Bi/ti§  of  XxcktMot^ 


CHURCH. 
L  Repairs. 
1.  Liability  of  parishioners  to  midntain.  In 

Goding  v.  V^,  834,  845,  375, 891. 
9.  Duty  of  ehnrehwardens  to  repair,  in  (9W- 
limg  T.  VeUy,  348. 

3.  As  to  elfecting  repairs  otherwise  than  by 
equal  rate,  in  Go^Ung  t.  Veley,  385,  393. 

XL  District  ohvreh,  971.     Commeudam. 

CHURCH.BUILDINa  ACT& 

L  Commissioners,  971.  Oomm^ndtm.  MO. 
Ckurehjfard, 

XL  District  ehnrohes,  fees,  971.     Cfommendam. 

ILL  lCinister,dntyastofees,97L  CbiiHMiulam. 

CHURCH  RATE. 

How  made. 

By  minority,  when,  at  restiy  meeting  held  on 
monition,  the  minority  carry  an  amendment 
reftiBing  the  rate. 

A  monition,  founded  on  an  allegation  that 
a  parish  church  was  ont  of  repair,  issued 
ttom  an  eeolesiastical  Court,  requiring  the 
ehnrehwardens  to  call  a  restry  for  the  pur- 
pose of  making  a  rate,  and  the  parishioners 
to  meet  in  such  restry  and  then  and  there 
make  a  rate  for  repair  of  the  church  and  de- 
eent  celebration  of  diTine  service,  Ac,  therein. 
The  churchwardens  gare  notice  of  a  Tcstry 
meeting ;  and  the  Tcstry  met,  in  obedience  to 
the  monition ;  when  the  monition  and  notice 
were  read,  and  the  churchwardens  produced  a 
surrey  and  estimate  to  which  no  ol^ection 
was  made;  nor  was  the  necessity  for  the 
npairs,  Ac,  disputed.  A  rate  of  2f.  in  the 
pound  was  then  proposed  and  seconded; 
■pon  which  an  amendment,  stating  an  ob- 1 


JeetioB  todbaBshnteeingenenI,sB4nte. 
Ing  to  make  any  nt^  wsa  piepoisd  ssd 
seconded,  put  to  the  meeting^  aad  mmd  hf 
am^ority.  The  chairman  then  MkedwhetUr 
any  ftirther  proposition  as  to  amount  ef  nti 
was  made;  to  which  no  afiimatiye  aaiw 
was  returned.  Thereupon  the  chnrehvardeai 
and  other  members  of  the  meeting,  being  Oi 
minority  of  those  present,  made  a  nte.  A 
protest  was  then  deliTcred  on  behalf  of  tin 
minority  of  those  present 

The  churchwardens  proceeded  agiiut  6, 
a  party  so  rated,  in  the  EcdeaiattictI  Cooit, 
in  aeanse  of  snbtraetion  of  diiireh  nte,  set- 
ting forth  the  above  fitcta  in  the  libel  sad  in 
the  proofs  propounded.  The  libd,  ic,  hsTiag 
been  admitted  to  proo^  G.  declared  in  probi- 
bition.  On  general  demurrer  to  the  deelanUioB 
(by  which  aU  the  fhcts  appeared):  Held,  bj 
the  Court  of  Exchequer  Chamber,  afinusg 
the  judgment  of  the  Court  of  Qneen'i  Beack: 

(L)  That  the  persons  voting  for  the  anmd- 
ment  must  be  considered  as  having  deeliscd 
to  Join  in  the  proceedings  of  the  meeting,  tfa« 
amendment  having  no  reference  to  tlie  olgect 
for  which  the  vestry  was  sanunoned  ondff 
monition ;  that  the  persons  so  voting  tbeie> 
fore  left  the  question  in  the  hands  of  tbi 
remainder ;  and  that  the  rate  waAegalijnsdt. 

(2.)  That  it  was  unnecessary  agaia  to  pit 
the  rate  formally  to  the  vote,  ioasmaeb  u  it 
had  been  in  effect  taken  into  coondentioB 
and  negatived  by  the  amendment 

Judgment  for  defendants  in  prohibition. 

Per  Maulk  and  Cbbsswbll,  J&,  ssd 
ALMnsoH  and  Platt,  Bs.  Dissenticatibi% 
WiLDB,  C.  J.,  and  Pakkb  and  Bolti,  Bl 
GctUmg  v.  V^,  338 

IL  Form. 

1.  Heading:  improper  purposes. 

On  ^plication  to  a  jnatice,  under  Btat  H 
0.  3,  c  127,  s.  7,  to  eonvene  a  parishiooff 
charged  with  non-payment  of  a  diurcb  rate,  if 
it  appear  that  the  rate,  though  made  at  s 
vestry  assembled  to  lay  a  church  rate,  por- 
ports  by  its  heading  to  assess  the  pariabioncn 
**  for  and  towards  the  repairs  of  the  chuck 
and  other  incidental  eharget  of  the  nid  panAf* 
the  rate  is,  on  its  face,  bad ;  the  jiutice  may 
entertain  the  objection  in  the  first  initanee; 
and  this  Courtwill  not  interfere  bymaodanu. 
even  to  the  extent  of  requiring  him  to  eon- 
vene the  party  for  the  purpose  of  an  eiami- 
nation. 

Per  Lord  Dknxaii,  C.  J.  After  applicatiaa 
to  the  justice  and  refusal  by  him,  the  title  ef 
the  rate  might  be  amended  according  to  tkt 
truth,  if  the  proceeding  in  vestry  was  correct 
and  the  rate  itself  good.  MeginuT.  Byr<m,  Si 

2.  Amendment,  what  and  when,  821. 


OHUBCHWABDEN. 
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Mit  before  jvetieee. 
Hel  where  heeding  bed,  8S1.   AmA,  TL  1. 

CHUBCHWABDBN. 

Power  of  ehnrehwaident  in  leipeet  of  loyiog 
ehvehntea,  in  OoaUng  ▼.  VWcy.  Ml 

CHURCHYARD, 
f  athi  tfarongh,  order  for  itopfrfiig. 

B7  stet  69  O.  8,  e.  184,  i.  89,  ea  order  of 
the  Choieh-huildiBg  CommiMionen  for  ftop- 
piagpothf  Uiroogho  ehorohTordii  tobe  made 
with  eonient  of  two  Juftioee,  end  om  motif 
Mmg  given  in  the  monner  end  form  preseribed 
by  the  Hlghwey  Ae^  55  0. 3,  e.  68 ;  end  no  op- 
peel  liei  ftgoinst  the  order.  By  stnt.  55  O.  8, 
o.  68,  8. 1»  the  stopping  up  wae  to  be  by  an 
order  of  two  Juticet  proTided  that  nottoe 
were  giren  in  tiie  form  annexed ;  whieh  form 
•tated  that  the  order  had  5m»  signed ;  bat 
there  wai  an  appeal  to  the  feeiions,  s.  8;  and, 
tf  no  one  appealed,  or  the  order  was  eoniinned 
on  appeal,  s.  4»  the  way  was  to  be  stopped, 
and  the  prooeedings  oonehisiTe. 

Held  thnt  an  order  of  the  Commissioners, 
being  final  when  made,  mast  be  preoeded  by 
Botiee ;  and  that  the  words,  ''on  notiee  being 
gfren,"  in  stat  59  O.  8,  e.  184,  s.  89,  most, 
with  referenee  to  snoh  an  order,  be  read 
<*  after  notiee  giren."  And,  where  the  order 
bad  been  made  flnt  and  notiee  published 
afterwards,  this  Conrl^  on  eertiorari,  qnashed 
the  order  for  that  reason  A*«ytiia  t.  Ark- 
Wright.  960 

CIBBR. 

Lieonsetoi«tai]»654    B^, 

CLSRGTHAK. 

I.  IQnister  of  distriet  ehnreh:  ^porttonment 
of  ftes,  971.     Commmtdam, 

n.  Soqnestration :  bishop's  retom. 
Beferenoe  of  items  of  dednotion  to  master. 

When  a  sequestrari  fooias  has  issned  in  an 
notion  against  an  ineambent,  and  the  Bishop, 
vnder  a  role  of  Coort,  retams  the  writ  witii 
the  seqnestrator's  aeoonnt  annexed,  stating 
the  amounts  IsTied,  and  setting  against  them 
doduetlons,  some  for  oharges  of  an  eoelesias- 
Heal  nature  and  some  not,  the  Court,  on 
motion  by  the  plaintiff,  will  refer  it  to  the 
Master  to  examine  the  latter  items  of  dedno- 
tion.   Dawmm  r.  J^gmondt.  880 

m.  Dilapidations,  795.    OttraU,  IL 
IV.  Non-residenee,  488.    B€»^Ue,  L  L 

CUBBK. 
I.  Attorney's.    Atiomeg,  VI. 
n.  Of  oounty  eonrt,  986.     Onmig  Court,  L  1. 
JXL  Of  to^pike  trusty  816.     Twmpiht,  T.  I. 


lY.  Clergyman.     OUrgguum, 


JVtfMt 


COAL  MINB. 


CO.DBFBNDAKT. 


His  interest  in  the  reeolt  of  the  eaase,  S67. 
MoUm,  L  1. 

COHABITATION. 
How  long  OTidenee  of  afenoy,  460.   Agmtt,  L 

COLLUSION. 

Qaashing  eollasiTO  oonTietion,  627.    CWt-fierar^ 
LL 

COMMENCEMBNT. 

Ofindietment,884k    dyftoa,  L 

C0MMBNDA3L 
What  is  not  a  taking  or  holding  in  oommendaau 

By  a  local  act  of  parliament  (16  0.  2,  e» 
28),  the  hamlet  of  Bethnal  Green,  in  the 
perish  of  Stepney,  was  divided  fh>m  it  and 
made  a  distinct  parish  under  the  name  of  St. 
liatthew,  Bethnal  Green,  with  a  parish 
church ;  and  the  adrowson  was  vested  in  the 
patrons  of  the  original  ehnreh :  and  it  was 
enacted  "that  the  rectory  of  the  said  new 
ehurch  or  parish  should  not  be  taken  or  held 
in  commendam."  The  rector  of  St  MattheW| 
Bethnal  Green,  while  holding  tliat  benefiee, 
aeoepted  another.  Held  that  the  rectory  did 
not  thereby,  and  by  force  of  the  statute,  be- 
oome  void,  the  rectory  not  being  rated  in  the 
King's  books,  and  the  patrons  not  making  n 
new  presentation. 

Under  the  Chureh-buUding  Act,  50  G.  8,  e. 
184,  and  by  an  order  in  Council,  a  district^ 
with  a  district  church,  was  parted  off  trom 
the  parish  of  St  liatthew,  Bethnal  Green ; 
but  the  order  in  Council  directed  that,  during 
the  Incumbency  of  the  then  rector  of  St  BCai- 
thew,  two-thirds  of  the  fees  to  be  received  for 
mairiages,  baptisms,  churchings,  and  burials 
at  the  district  church  should  "  belong  and  bo 
paid"  to  the  rector,  and  one-third  to  the  dis- 
trict minister. 

Held  that,  where  the  minister  had  actually 
received  the  entire  fees  for  marriages,  Ac,  the 
rector  might  recover  fh>m  him  the  two- thirds 
in  an  action  for  money  had  and  received. 

But  that  the  act  and  order  in  Council  did 
not  oblige  the  minister  to  receive  the  fees  or 
any  part  of  them ;  and  that  the  rector  could 
not  maintain  assumpsit  against  him  on  a  sup- 
posed duty  to  take  the  fees  and  pay  the  reelor 
his  two-thirds.    King  r.  AUton.  971 

COMMISSIONERS. 

L   Chnrdh-building,    960.      Churchyardf    %TL 
CfommtndawL 


lOM 


COMMITMENT. 


COMFOUin). 


IL  or  Mwen,  439.    0am,  I.  1. 

HL  or  nilwsjf,  5^2.    Arhitrutum,  YTL 

coMUTMsirr. 

L  F«rdefiMiltorfttteiid«MM,flS.    JMtor,l,h 
IL  OrdOTBoi md«r  Md,  613.    1M«^,  L  h 
UL  In  ftbieBM  oT  party,  612.    lM«»r,  L  L 
IV.  Witboat  dste^  612.    POior,  L  1. 

COXIUTTEB. 
Liibflity  ot  oommiH— -imia.    Oompamg,  I. 

COMMON. 
or  Uubtirj,  887.     JViMjal  i»  Oommomf  L 

COMMOH  RiaHT. 
lUMmenti  ezUtUig  Vy*  789.    Jtftn^  L  L 

COMPANY  (PUBLIC.) 
I  LiAblUty  or  cominlttee-iiieii. 

t.  Money  hftd  and  received  ror  depoeiti.  EtI- 

denee  or  iti  hftTing  come  to  derendaoti' 

hands. 

Amimpait  againit  C,  H.,  and  T.,  tor  money 
had  and  reeeired.  The  plaintiff's  ease  was 
that  the  three  derendants  were  memhers  or 
the  committee  or  management  or  a  registered 
railway  company,  to  which  Company  he  had 
paid  the  money  in  question  as  a  deposit  on 
ahares ;  and  that  berore  he  so  paid,  and  while 
derendants  were  committee  men,  a  raise  repre- 
sentation as  to  the  state  or  the  Company  had 
been  publicly  adTcrtised  in  the  name  pr  the 
eommitiee.  The  only  CTidenoe  or  the  receipt 
or  tbe  money  was  tbe  payment  to  bankers,  ap- 
pointed by  the  committee,  who  gare  a  receipt 
on  behair  or  Atc  trustees,  or  whom  H.  was 
one,  but  not  either  C.  or  Y. 

Held,  that  the  action  did  not  lie. 

Semble,  that  the  derendants  might  hare 
been  liable  for  the  rraud,  in  another  rorm  or 
action,  ir  it  had  i^peared  that  the  fidse  repre- 
sentation had  been  wilfUIly  made  by  a  party 
anthoriied  to  act  generally  in  the  transaction 
for  the  defendants,  and  tiie  Jury  had  found 
tiie  rraud  in  fact;  although  there  was  no 
direct  CTidenoe  that  the  tnnd  had  induoed 
the  plaintiff  to  pay  the  money.  WaUon  r. 
Ettrl  CkarUmonL  856 

8.  Not  on  contraets  prior  to  the  oonunence- 
ment  or  liability. 

A  member  or  a  proTiaional  eommitiee,  who 
§nt  takes  part  in  the  affiurs  oT  a  company, 
M  as  to  make  himaeir  individnally  liable,  on 
•  giren  day,  does  not  thereby  make  hiaseir 
liable  for  services  performed  for  the  Company 
after  that  day,  where  the  order  was  given  be- 
lt 

An  admission  by  Him  or  his  UabiUlj  ii  aoft 


Urn ;  but  Ae  jvy,  fa  igM- 
iti  weig|it»  an  to  like  iBt»  esMidn- 
tion  the  eireunstaBess  under  whieb  it  wu 


A9,  llmt,  when  it 
ions  prevailed  respeetiBf  the  otattf  a 
provisional  committee  man's  liability.  Nm- 
tam  T.  Btteker,  ttl 

8.  Moneypaidtotraitees,8S6.   iMl,l. 

4.  Med  or  admlmieas  by,  92L  Jai^l,t2S. 


6.  Liability  for  ftand  or  aathorised  sgesli^ 
866.    AmO,!. 

n.  Compuliiiy  purdiaai  by. 
L  Taking  the  whole. 

Uader  tiM  Landi  GhMSi  CeueliAitin 
▲e^  8  4  9  Viet,  CL 18^  ir  the  pranotenef  w 
■ndertaking  denand  a  oompoliary  nk  of 
premiiM  by  anthorily  eC  tbe  HMtc^  Hm 
Mmov  by  seet  92,  mny  nfose  te  sell  leu  Au 
the  whole :  b«^  IT  they  have  givia  iotiee «( 
fiqpiiring  a  part»  the  owner  caaaot,  by  leeiM 
or  such  notice^  leqmire  that  the  vhola  be 
takes;  aad  the  promotan,  e«  hiintaeltt 
ieUpwi^BayabaadoBthepwebase.  ^^ntfc 

m 

2.  Abandomnent  or  purchase,  TT6.   Aa/^  t 

m.  Sale  or  shares  In. 
Omisdon  to  change  depoiitSy  UL   A^t 

nLi. 

COMPENSATION. 

L  When  not  a  conditioii  precedent,  244.  Ae- 

<ltYtoii,  L  1. 
n.  Notice  offering:   construed  litenUy,  Mi 

ComdiUon,  L  1. 
m.  By  arbitration  under  lands  Clsniei  Act. 

662.    ArMfnitiois  VIL 

OOMPSTINCY. 
OrwitBeii,S67.    JTaltbe^l.  L 

COMPLAINANT. 

LiiMBty  to  damages,  871.    AtHnmt  TL 1 

COMPLAINT. 

To  ground  order  or  removal.    Pee**,  ZXH 

COMPOSITION. 
Dramatic  or  musical,  217.    Droew,  L 1* 

COMPOUND. 
Bzciieable,  905.    JHatiiUry,VL 

COMPULfiOBY  POWERS. 

Page  448.    Mimdamm^  IH.  1.    Hft.   (b^T^ 
ILL 


COMPXJTATION. 


CONSTABLE. 
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COMPUTATION. 
Of  time  by  the  Court,  877.    Am^ndfMni,  IV.  1. 

COKDEHNATION. 

I.  Of  fflegAl  eplrits,  906.    DkHXUry,  TL 

IT.  Against  whom  not  oonelasiTe,  mnd  under 
trhat  drcamstADeesy  906.    DitHlkry,  XL 


CONDITIOir. 


r    inimtis. 


1  Distinction  between  %  condition  in  defeu- 
»iiee  of  ftn  estate,  and  a  coTenant  to  tar- 
render. 

A  lease  of  land  by  Sndentnre  contained  thii 
fllame,  following  covenants  to  repair,  paj  rent, 
4e.  ''Prorided  ncTertheleae,  that  in  eaie  H." 
Ithe  leesor)  "ehaU  aft  any  time  be  deeirottf  of 
having  any  pari  of  the  »aid  pi€e€  cf  itmd  de- 
iivered  np  to  bim,  and  of  eaclLkif  deaire  shall 
Cr^Te  three  calendar  months'  notloe  to  C"  (the 
lea»ee^,  *'  theSr  at  the  expiration  of  saeh  notioe, 
be,  the  said  C,  doth  hereby  eevenaat  peace- 
ably to  sunrender  up,  and  that  the  eaid  M. 
shall  and  may  take  peaceable  posieasion  of, 
each  part  or  parts  of  the  said  land  as  shall  be 
mentioned  in  such  notice ;  k9  the  taid  M.  pay- 
ing to  the  said  C.  a  reasonable  dompensation 
in  respect  of  the  moneys  which  may  have 
been  laid  oat  by  C  in  improving  ike  condition 
ofm>  mueh  of  the  §aid  piece  of  land  as  shall  be 
eo  given  op :  and  then  and  from  thenceforth 
the  rent  reserved  by  this  indenture  shall  be 
redaced/'  Ac.  (in  proportion  to  the  land  given 
up);  ''and  the  remainder  of  the  said  land 
shall  be  held  by  C.  at  such  reduced  ren^  and 
M.  shall  have  the  same  powers  and  remedies 
in  all  respects  as  if  this  lease  had  originally 
been  granted  at  such  reduced  rent:  and  all 
the  covenants,  elaases,  Ae.»  heretn  contained, 
shall  be  as  valid  for  fo  much  of  the  demited 
land  as  shall  not  be  included  in  such  notice 
■8  if  the  reduced  rent  had  been  the  original 
rant,  and  the  land  originally  demised  had 
been  the  land  not  include.!  in  such  notice." 

Held  that,  under  this  proviso,  the  lessor, 
giving  notice,  might  resume  all  the  demited 
land. 

That  the  provito  did  not  operate  at  a  mere 
covenant  by  the  lessee  to  give  up  on  notice, 
b«t  expressly  gave  the  lessor  power  to  take 
possession ;  and  that  he  might  do  so  without 
having  first  paid  compensation. 

The  lessor  served  a  notice  requiring  the 
lessee  to  give  possession  of  the  whole  land  at 
cho  end  of  three  months,  and  adding :  "  I 
horeby  offer  and  agree  to  allow  you  a  reason- 
able compensation  /or  any  repaire  whieh  mag 
kmve  been  done  6y  yon."  Held  a  suiBdent 
•ffer  of  compensation  under  the  proviso. 

The  lessee  brought  Cjjeotmen^  laying  oa« 
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demise  entry  and  ouster  before,  and  anothei 
demise,  entiy  and  ouster  after,  the  ezpirfttion 
of  the  three  months.  The  defendant  had  en- 
tered during  the  three  months.  The  declara- 
tion was  dated  after  their  expiration.  Held 
that  Uie  plaintiff 'could  not  recover  on  the  first 
demite.  Doe  d,  Gardner  v.  Kennard.  244 
2.  Notwithttanding  uie  of  word  ''covenant," 
244.    Ana,\, 

IL  Partieular  iattancet. 
For  retumption  by  lessor  of  any  part  of  land 
demised,  244.    .daia.Ll. 

m.  Precedent 
Payment  of  compensation,  when  bo<»  244. 
Ana,  L  1. 

IV.  Conditioiial  endonoaeat,  317.    BiXU,  1. 1 

CONDUCT. 
L  Waivsrby. 
Waiver  of  objection  to  evidence  by  proving  a 
set^  693.    OwMty  (hnH,  XL  1. 

IL  In  evidence. 

1.  Kegarded  as   evidenoe   of  malice,    611. 
Malice,  IIL  1. 

2.  On  former  occasions,  at  evidence  of  agency, 
460.    Agent,  I. 

nL  Estoppel  by. 

1.  Wbennotbyadmittiont,  926.  Admieticn,!. 

2.  Receipt  and   dittribution  of  rcntt,  998. 
Corporation,  IL  1. 

C0K9B88I0N. 
Of  leate,  entry  and  outter,  244.   Condition,  L  1 

CONITRHATION. 

Of  leate,  by   receiving   rent,  998.     Corporet-. 
tion,  IL  1. 

CONSBNT. 
Oaring  ol^eotioB  by.    Wiekhnm  v.  Lee,  621. 

CONSIDEBATION. 

L  Moving  from  the  plaintiff:  statutory  power, 
971, 984.     Commendam. 

IL  For  contract  for  fireight^  647.     Shipping^ 
IIL  L 

m.  Pleaof  fkilure  of,  906.    Dieiillerg,  H. 

lY.  See  Contract. 

CONSIGNEE. 
CoDlnict  for  freight  647.    Shipping,  UL  1. 

CONSTABLE. 
Parish  constable :  qualification  of  substitute. 
Under  sUt  6  4  6  Viot.  c  100,  it  is  mot 
■sesssary  that  a  person,  named  as  inbstitato 
for  and  by  a  ponon  selflelid  at  ooattaUe  from 
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th«  rewlrj  lift  of  penons  ffoaKied  and  liabfe, 
or  rceonuBCBdcd,  to  Mnre,  ihovM  hiBself  be 


•steToitfy 


BoodL         8M 


COBTSTEUCnON. 

1.  or  ftfttates.  

I.  BotrofpoeaTO,  120,  149.  Poor,  XVTL  1. 
ZIX.  1. 

9,  PlrDTiio  to  be  eonitraed  m  qualifying  the 

•obftantiTe  enaetmeiit,  105, 137, 140.  Poor, 

XVIL  1,  4.  XVIIL  2. 
8.  By  reading   distinet   aeti   m  ob«,  100. 

Poor,  I.  2, 
4.  With  regard  to  pnnriew,  217,  287.  Drama, 

LI. 

6.  With  regard  to  the  part  of  the  aet  in  whieh 
the  proTiaion  ii  fonnd, 217, 288.  I>rama,L  L 

e.  By  analogy,  289.    Ooou,  Y.  1. 

7.  According  to  the  letter,  292.  Poor, 
XXXVLO. 

8.  Whether  ao  aa  lo  aroid  abaordity,  429. 
Tamyihe,  VL 

9.  Not  beyond  what  ia  aeeeaiaiy  to  effect 
the  otjeet  of  the  sUtnte,  405.  Bamkrupt, 
IL2. 

10.  According  to  the  spirit,  081.    Ba$tard. 

II.  To  preTcnthardahip,  094.  Attorney ,  IIL2. 
12.  To  prcMrre  uniformity,  804.    Auomejf, 

IIL2. 
18.  Enabling  one  party  but  not  obligatory  on 
the  other,  775.     Company,  II.  1. 

14.  Not  K>  aa  to  extend  powers  againat  eom- 
mon  righty  000.     CKurckyard, 

15.  By  analogy  to  the  subatantial  effect  of  an 
incorporated  enactment  which  cannot  be 
pnrsued  literally,  960.    Churekyard. 

TL  Of  written  initmmentk  and  deedi. 

1.  Offer  of  compensation,  not  strictly  con- 
stmed,  244.     Condition,  L  1. 

2.  Omission  of  word  rtnt  in  reddendum,  558  a. 
Landlord  and  Tenant,  VIL 

UL  Of  legal  proceedings. 
Difference  between  orders  and  convictions^ 
816.  Turnpike,  Y.  1. 

lY.  Of  pleading. 

1.  In  sense  of  statute  pleaded,  217.  Drama,  L 1. 

2.  Of  confession  of  lease,  entry  and  ouster, 
244.     Condition,  I.  1. 

8.  Of  libel  in  Ecclesiastical  Court  as  set  forth 
in  declaration  in  prohibition,  according  to 
what  it  may  reasonably  mean:  in  QoeUny 
T.  Veiey,  343,  362. 

4.  Of  indictment  in  connexion  with  caption, 
884»    Caption,  L 

\    Particular  words  and  phrases. 
I   <*  Acting  on  behalf  of  any  other  penon,* 
087,094.    Auormm.Ul. 


2.  «ABy  part,*  244.  roedifw«,LL 
8.  "C^f"  ''maiatmnag  its  evapv,-  in. 
PMr,L2. 

4.  «'Carate,''795.    Cmnde,TL 

5.  ^Dnmade  piece  er  calsitBiaBMa^'  UT. 
Drmmm,l.\. 

0.  "DaagcroM   hnatas^  iasaae  pcim,  « 
idiot,"  198,  19&    Poor,  XXXTL  S. 

7.  «<  Not  befoie,' 940.    2ttM,Vni. 

8.  *«  On  notice  bemg  glTen,"**©.  atardfwi 

9.  "Or," 429.   Tmmpike,YL 

10.  <' Others"  in  OesiiiiyT.  F<Ie|r,32^33r, 
808,378. 

IL  "  Ontgoinga,"  419.    Poor,  VL 

12.  Party   <<perforBung   the    datiei,'  m 

Conmiy  Comrt,  1. 1. 
18.  ''When  he  ia  not  ressoraUe,"  137.  Pmt. 

XYIIL2. 

14.  «Bents,  Saanes,  and  proits,"  W4.  is- 
oownt,  I. 

15.  «  Bepriaes,"  419.    Poor,  YL 

10.  «  Shan"  used  in  a  sul^unetiTe  sesse^  Itf. 
Poor,  XYIL  1. 

17.  "Single  woman,"  081.   BmCord 

18.  «•  Taken  by  rirtue  of  any  exeeiitiflB,"«7l 
landhrdand  Tenant,  YUL  1 

CONTINUANC& 

L  Of  agency,  480.  A^eal^  I. 

n.  Distinguished  flromomisdon  to  resiedjiSTi 

Action,  I.  1. 

CONTBACT. 

I.  Parties:  competent. 

1.  In&nt:  contrmot  when  Totd  ss  not  bcaj 
beneficiaL 

A  contract  by  aa  inftat,  biodiDC  bin  to 
serre  during  a  certain  time  for  wsft^  ^ 
enabling  the  maater  to  stop  tbe  wort  wko- 
ever  he  chooses,  and  to  retua  tbe  vhO 
during  stoppage,  is  wholly  T^d,  as  aot  b*| 
benefieiai  to  the  infimt. 

And,  where  a  aerraat  had  beea  ces«** 
(under  Stat  4  O.  4,  c.  84,  s.  8K  «f  •**»^ 
himself  from  serrice  under  sack  eontise^** 
Court  quashed  the  eonrieliea.  *^J; 
Lord,  ^l 

2.  Corporation   aggregate:  eonOmsti*  ^ 
aet  of  successors,  998.    CWyorrti— i  H  ^ 

n.  Parties:  generally. 

1.  Agent   acting 

Agent,  y.i, 
1  Effect  of  special  deaeriplMBia 

oral  eridence,  810.    A§ent,  Y.t, 
8.  Female  cohabitiBg  with  ddMsat 

wife,  400.    Ayent,!, 
4.  Maaagiag  oommittae^  850. 


in    hia   ewa 


311. 


tfkii 


CONTRACT. 


1059 


6.  ProTiiional  eonmittee :  membera  added  to 
the  eommittM  between  the  making  of  the 
eontnet  and  iti  performance,  021.  Cbm- 
pany,  L  3. 

6.  Dean  and  chapter,  998.  Corporation^  H,  1. 

m.  Formal  reqnUitea. 

Demifo  bj  corporation  aggregale  :  sea!,  998. 
OorporaHoHf  IL  L 

IV.  Specialty  or  simple  contract. 

Under  what  oircnmitances  a  contract,  the 
terms  of  which  appear  by  deed,  may  be  sued 
on  as  a  simple  contract,  699.  Dmd,  I. 

y.  Distinction  between  executed  and  execntoiy 
eontraots. 

Presumption  as  to  validity  of  executed  eon- 
tracts,  998.     Corporation,  II.  1. 

VI.  Fraud. 

1.  Misrepresentation  by  managing  committee, 
856.    Company,  I.  1. 

2.  The  other  party  need  not  show  that  he 
knew  and  was  affected  by  it,  866.  Com- 
pany, L  I. 

TIL  Illegality :  rerenue  laws. 
What  liability  to  forfeiture  does  not  avoid 
eontract,  905.    DiuHUtry,  I. 

TIIL  Consideration:  generally. 
For  contract  for  freight,  as  between  shipowner 
and  party  other  than  the  original  charterer, 
647.    Skipping,  III.  1. 

IX.  Consideration:  fSsilnre. 

By  seisnre  in  hands  of  Tcndee  for  contraTcn- 
tion  of  rcTenue  laws,  905.  DittiUery,  II. 

X.  Stipulations  which  are  to  be  regarded  as 
distinct 

For  improTal    by  Tcndee's    inspeetor,  and 

warranty  of  quality  by  Tender. 

Assumpsit  on  a  eontract  for  sale  and  de- 
lirery  by  defendant  to  plaintiffs  of  iron  rails, 
t9  be  inspected  and  certifled  as  then  agreed 
vpsn  between  the  parties,  and  to  be  equal  in 
quality  to  any  rails  made  in  Staffordshire ; 
charging,  as  breach,  that  certain  rails  so  de- 
livered  by  defendant  were  not  equal,  Ae.  Plea, 
that,  by  the  said  agreement,  the  rails  were  to 
be  inspected  and  certified  as  in  the  count 
mentioned,  vis.,  to  be  inspected  before  de- 
lirery  by  an  agent  of  the  plaintiffs,  who  was 
to  be  at  liberty  to  approve  and  accept  for 
plaintiffs,  as  he  should  think  fit,  any  of  the 
rails,  and  to  certify  as  he  should  think  fit,  to 
plaintiffs,  respecting  the  same  :  and  that  the 
rails  in  question  were  inspected  before  deli- 
very, and  were  thereupon  approved  and  ac- 
cepted, in  performance  of  the  agreement,  for 
the  plaintifi^  by  G.,  their  agent,  appointed  in 
porsnanee  of  the  said  agreement 

Held,  on  dMBurrer  to  the  replicatkm,  a  bad 


plea,  as  giving  no  complete  answer  to  the 
declaration.    Bird  v.  Smith,  786 

XI.  Stipulations  forming  a  single  promise. 
Pleading,  786,  794    Anti,X. 

XII.  Time  of  performance. 

1.  When  the  court  will   notice  its  having 
elapsed,  877.    Amendment,  IV.  1. 

2.  Provisions  as  to  extra  time  for  extrawork 
and  liquidated  deductions  for  delay. 
Declaration  in  debt  stated  a  building  eon* 

tract  under  seal,  by  which  plaintiff  covenanted 
to  complete  buildings  by  October  38d  and 
defendant  to  pay  him  418/.  on  the  completion, 
and  it  was  Airther  covenanted  that,  if  defend- 
ant should  order  any  extra  work,  he  should 
pay  plaintiff  its  value,  or,  if  be  ordered  any 
diminution  or  omission,  plaintiff  should  allow 
the  value  out  of  the  4182.  Also,  that  if  the 
buildings  should  not  be  finished  on  the  23d 
October,  plaintiff  should  pay  the  penalty  of 
IL  per  day  for  every  subsequent  day  em- 
ployed, as  liquidated  damages.  Provided  that^ 
if  defendant  should  require  any  additional 
work,  plaintiff  should,  be  allowed  so  much 
extra  time  beyond  23d  October  as  might  be 
necessary  for  completing  the  same.  The 
plaintiff  averred  that  defendant  ordered  extra 
work,  which  required  thirty-one  days  of  addi- 
tional time,  and  the  value  of  which  was  841. ; 
and  that  the  contract  would  have  been  ftil- 
fiUed  by  October  23d,  but  for  such  orders. 
And  he  demanded  the  418/.  (minus  a  sum  for 
diminutions),  and  841.  for  the  extra  work. 

Defendant  pleaded,  as  to  22/.,  parcel  of  the 
debt  in  the  declaration  mentioned,  that  the 
extra  time  necessary  for  completing  the  addi- 
tional work  was  nine  days  only,  but  that  the 
plaintiff  had  exeeeded  the  stipulated  time 
by  thirty-one  days,  whereby  he  became 
liable  to  pay  defendant  22/.  according  to 
the  deed;  which  22/.  defendant  offered  t^ 
set  off. 

Held,  on  general  demurrer,  that  thu  clausa 
for  payment  of  1/.  per  day  applied  to  the 
covenant  for  extra  time  in  respect  4»f  extra 
work,  as  well  as  to  the  clause  which  fixed  a 
day  for  oompleting  the  contract  as  originally 
defined :  and  that  defendant  might  deduct,  in 
the  form  of  set-off,  1/.  per  day  for  the  number 
of  days  by  which  the  plaintiff  had  exceeded 
the  necessary  time  for  completing  the  extra 
work. 

Also,  on  special  demurrer,  that  the  set-off 
was  not  bad  because  pleaded  to  the  418/.,  and 
the  84/.,  as  constituting  one  debt  Lfgg€  v. 
Barlock.  '    1015 

XIIL  Varying. 

Not  written  contract  by  oral  evidence,  31* 
Agtui,  V.  2. 


^ «.« 
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XIV.  In  wbofe  name  to  sue. 

When  only  in  tbsi  of  formal  party,  SIO.  A^emt, 
V.l 

XV.  Plaadlnf. 

1.  Wliat  addition  of  tsran  enwtm  plan  to 
amoont  to  non  amnnpait  Bird  t.  Smith, 
796. 

S.  Pleading  eridenca.   Bird  t.  Smith,  79L 

3.  SepUeation  da  iigviA,  78<l  ii«ti^  X. 

4.  When  the  Conrt  will  take  noliiie  of  lapee 
of  time  without  esqireae  arenneBty  ^77. 
Amtmdment,  IV.  1. 

9.  IMadnetion  between  general  ieene  and  plea 
of  lUhire  of  eoniidcntion,  906.      DUUU 

i.  8et>off  for  liquidated  dednetf  ont  for  delay, 
1016.       AnO,  XIL  2. 

XVL  Snforeing  by  fommaiy  eenrietton. 
When  not  againat  iniant^  767.    Anti,Lh 

CONTBIBUTION. 

Viam  highway  rate,  for  repair  of  tampUn  road, 
«10.    Titmnik€,  y.  1. 


CONVKKINO. 

Vnr  nonpayment  of  phorehrate,  321.    Ckvreh' 
ha€,  TL  1. 

CON  VERSION. 
hi  trover,  200.   Tnwr,  IL  1. 

CONVICTION  (8UMMABY). 

]»  OlraiMB 

<    X  Beerhonie  keeper  permitting  drddfeMnesi, 
492.   Pott,lL 
S.  Row  many  offeneet  hi  ode  day,  492, 409. 
Pott,n, 

%  By  maltster'fl  eerranty  againit  ezchie  laws, 
027.    Certiorari,  1. 1. 

4.  Inihntabientingbimielf  from  lerrioe,  767. 
CfoHtraet,  I.  1. 

IL  Form  generally :  statutory  form. 

OMttplianee  with  statutory  form  sufflelent: 
tfme  of  eomplaint  and  place  of  hearing. 

1.  In  a  eoDviction,  nnder  stats.  11  Q.  4  A 
i  W.  4,  e.  04,  s.  13,  and  4  A  6  W.  4,  o.  86, 
awarding  penalties  against  a  pnblioan  for  per- 
mitting disorderly  eocdnot  in  his  house,  it  is 
not  neeeisary  to  state  that  the  house  was  in 
the  dlyisloD  for  which  the  Justices  acted; 
^Ihe  statutory  form  (sect  25)  not  containing 
iHich  an  averment 

And  if  the  statement  were  neoesiary,  SemhU, 
that  the  fact  might  be  collected  from  a  state* 
jnent  in  the  conviction  that  A.  B.  (the  pub- 
liean),  of  the  parish  of  Ashford,  in  Kent,  was. 

iTioted,  before  us,  Ac,  two  JustiGes,  Ae., 


acting,  4e.,  ta  and /or  Aediwiriim  t/Atkfvn 
in  the  said  county,  for  tiiat  he  did  pcraut,  Acl, 
in  his  house  and  prefldMssLtaaiSMCieperiii 
<^  Ath/ord  in  the  said  county. 

2.  It  need  not  be  aTwred  ia  radk  twht- 
tion  that  the  penalty  was  pioeeeded  for  whkii 
three  eatendar  montha  next  aftw  lbs  eoa- 
mitting  of  the  offenoe. 

3.  It  is  sufficient  in  sndi  coaTietion  (bas; 
fubaequent  to  stat  4  A  6  W.  4»  e.  85),  sad  ii 
a  warrant  founded  on  it,  to  tUege  thit  tbi 
publican,  being  a  seller  of  beer,  Ac,  by  redii, 
and  licensed  to  sell  the  saaM  by  retail  toU 
drunk  and  eonsumed  in  sad  upm  hii  pA* 
miaes,  under  the  proristons  of  tbe  itsti^  n 
that  ease  made  and  proyided,  permitted,  4^ 
against  the  tenor  of  the  lieeaae  gnDted  to 
him  under  the  proTisions  of  the  ssid  ststotn, 
and  contrary  to  the  fonn  of  the  said  ttitaies; 
irtthout  frirtfier  painttiig  out  the  itatatet. 
And  the  mention  of  •'statates'  (sot  atattfe) 
IS  eoirect 

4  0^  6.  The  charge,  in  such  «»TitffloB,tf 
permitting  "  drunkenness  and  other  digorderly 
eondnet^"  againai  the  leaor  of  seeh  fieesii, 
Ac,  not  naming  tha  parties  who  were  per- 
mitted to  miabehavop  nor  stating  the  Unu  of 
the  license,  la  not  too  ragoe.  Nor  is  tko 
charge  double 

0.  In  such  cdbTietion,  the  Words  "thk 
being  s;<yvdged  to  be  his  aecosd  oisaee 
against  the  prorisions  of  the  aforeuid  ita- 
tutes,"  are  a  suffieiant  a^ludicstfeo  os  tbt 
point*  under  sect  18  of  stat  11  6. 4  4  I W. 
4»  c  04»  without  flirther  showing  the  aiton 
of  the  first  oiTencc 

7.  The  jusUces  hartng,  in  §aA  eonTicdoB, 
awarded  a  penalty  of  10(.,  one  moietj  tkeR> 
of,  after  deaacUng  costs  of  ooDTiction,  to  tbi 
nee  of  A.,  and  the  other  moiety,  after  dedsct- 
ing  the  costs  as  aforesaid,  to  the  ose  of  B.: 
Held,  in  an  action  of  trespasi  for  \irp»i 
the  10/.,  that  the  penalty,  under  a.  IS,  tm 
well  imposed,  and  the  adjudioatioD  not  latdo 
bad  by  die  award  of  costs. 

8.  Held  no  ol^ection  to  the  wamnt  of  ia- 
tress  that  it  ordered  the  money  levied  to  k 
paid  to  the  Justioes,  in  order  that  they  nis^ 
dispose  of  the  same  as  directed  bj  the  tta- 
Yiction.     Wray  t.  Take.  ^ 

IIL  Form :  oonriction  within  diTision. 

IMerred  from  probabUitiea  and  )Am^^ 
name,  492.    Amti,  IL 

IV.  Form:  time  of  prosecution. 

Where  limitaUon  ia  in  a  distinoielBBS^«>^ 
AHti,lL 

V.  Form :  charge  of  the  offMee. 

1.  In  general    terms,  when   saffiden^  ^ 
AmiflL 


GQfTmOHT. 


COSTS. 


Wl 


S.  When  it  nM4  not  speeity   namm,  49X 

3.  General  refewQoa  to  the  statatei  in  that 
eaie,  Ac,  lufltoient^  492.    AuU,  IL 

YL  A^ndioation  of  its  being  a  second  offence. 

,     Snffieientin  genenl  tanae,  498.    AuU,  IL 

YII.  Form :  award  of  penalty.. 
Directions  to  dednct  costs,  492.    Ami,  IL 

Yin.  Constmction. 

How  it  differs  from  the  constmction  of  order^ 
81ft.     Turnpike,  V.  1. 

IS.  Distress  waifant 

To  whom  it  may  order  th«  i«9iiej  to  >e  paid, 
492.    .iiiid,  IL 

X  Whenqnashedi  and  by  what  Conri. 

1.  By  Court  of  Qneen's  Bench,  for  coUwiony 
527.    CertdMmri,  1.1, 

2.  Becanst  eontoMi  t«M  a^  againal  lniMit» 

COPYWGHT. 

Distngaished  i«om  right  of  azehiaiTa  p«iiPB- 
•faee,  21f .    Drmma,  L  h 

CORPOBATION. 
L  Goiporation  aggregate :  saaL 
]>istinoti«in  between  azeeuted  and  fzaealoiiy 
eoatnMts,  998.    Poti,  II.  1. 
n.  Aggregate:  leasee  by. 
1.  Omission  of  eorenant  retinired  by  local  act 
A  dean  and  chapter  were  empowered  by  a 
local  act  to  grant  building  leases  of  certain 
lands  for  ninety-nine  years^  provided  that  in 
aveiy  sneh  lease  there  was  a  eoyenant  by  the 
leMtB  to  build.    They  granted  a  lease  for 
nine^-nine  years,  omitting  the  coTcnant 

During  the  supposed  term,  after  the  death 
of  the  dean  under  whom  the  lease  had  been 
granted,  the  lessee  remained  in  possession, 
and  continued  to  pay  the  reserred  rent  to  the 
succeeding  deans  and  chapter,  who  distributed 
it  among  themselves.  Held  that,  if  the  lease 
waa  Toidable  only,  it  was  made  good,  as 
against  each  successive  dean  and  chapter,  for 
their  own  times  respectively,  by  such  their 
receipt  and  distribution  of  the  rent 

And  that,  if  the  lease  was  absolutely  void, 
aach  receipt  and  distribution  were  evidence 
from  which  without  proof  of  any  instrument 
nndar  seal,  a  demise  from  year  to  year  might 
be  presumed  against  them ;  the  presumption 
in  such  a  ease  being  the  same  against  a  corpo- 
ration  aggregate  as  against  an  ordinary  per- 
son. Doe  dem.  Pennington  v.  Taniere,  998 
2.  Voidable,  how  made  good  as  against  sue- 

eeasive  deans  and  chapters,  998.    AnU,  1. 
S.   Prejumption  of  demise  from  year  to  year, 
998.    AnU,l, 

3 


HL  Particular  eorporations. 

1.  Dean  and  chapter,  998.    AnU,  IL  1. 

X  Munioipal.    Munie^xU  OorporaHoi^ 

8.  Parishioners,  for  certain  purpofciff,  ia  fl^ 
ling  V.  Veleg,  847. 

IV.  By-law. 

When  unreasonable,  in  OotUng  v.  Teleig,  847. 

V.  Presumptions  against. 

Same  as  ag^iinit  ordinary  persons,  996.  Am<), 
ILL 

YL  YaUdlty  of  exaeuted  contracts,  998.    AnO, 
ILL 

C08TS. 

L  OeneraBy. 

1.  Action  not  to  proceed  lb*,  bidependent  of 
some  damage,  898,  81ft,  n.    Aecord, 

2.  Acceptance  in  satisfaction   after  action 
brought,  without  costs,  808, 818,  n.  Accord' 

8.  Waiver  of  claims  for,  808.    Aocord,  L 

4.  Se^  also,  Rumhelow  v.  WhaUey,  81ft. 

n.  Securi^  for  when  required. 

ftom  representatives  of  plaintiff  in  error. 

Whaie  a  pontiff  in  error,  defendant  below, 
died  after  Joinder  in  error  in  the  Bxehequet 
Chamber,  that  Court  stayed  proceedings  tiU 
security  for  costs  should  be  given  to  the  ie- 
fendant  in*  error,  upon  affidavits  showing 
ground  for  believing  that  the  plaintiff  in  erior 
had  died  insolvent,  and  that  his  attorney  vas 
prosecuting  the  writ  of  error  at  his  own  nsk, 
and  for  his  own  benefit  Haygartk  v.  WiU 
kineon,  Aftl 

nL  Staying  proceedings  till  payment 
Costs  of  former  €(Jectment 

Where  the  title  to  land  has  bean  tele«  in 
ejectment,  and  judgment  given,  and  the  im- 
successfU  party,  not  having  paid  the  costi^ 
brings  another  ciJeotment  fbr  lands  held  by  the 
same  title,  the  Court  will,  at  the  instance  of 
the  defendant  in  such  new  action,  stay  pro- 
ceedings till  payment  of  costs,  if  it  appear 
thai  the  second  action  turns  upon  the  same 
question  of  title  which  was  decided  in  the 
first  (as  the  validity  of  the  same  will),  though 
a  different  parcel  of  land  be  claimodt  and  a 
different  person  made  defendant  And  al- 
though the  party  who  was  sole  defendant  in 
the  irst  action  makes  his  wife  a  Joint  lessor 
of  the  plaintiff  in  the  second.  Doe  dem. 
Brayne  v.  Bather.  941 

lY.  Clauses  in  small  debts  acts  depiiving  plain- 
tiff of  costs. 

1.  Locality  of  cause  of  action  when  unmate- 
rial. 

Stot  10  A 11  Yiot  0.  IzzL,  s.  1,  enacts  that 
all  personal  actions  (with  some  ezccplions 
not  material),  where  the  debt  or  damage  does 
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COSTS. 


CODOTT  COCRT. 


Dot  exceed  20/.,  which  shall  b«  commenced 
in  the  SheriffB'  Court  of  London,  shall  be 
nolden  accotding  to  the  proTistons  of  that  act 
By  sect  40,  process  may  be  issaed  ovt  of  that 
Coart  provided  that  defendant  dwelt,  or  shall 
within  six  calendar  months  have  dwelt»  with- 
in the  city  or  Ubertiei ;  or  t/  iJbe  cawc  of  nc^iom 
crow  therein.  Sect  113  deprives  the  plaintiff 
of  costs  if  he  sues  in  a  superior  court,  and 
recovers  less  than  201.,  for  any  cause  for  which 
a  plaint  might  have  been  entered  in  the  Lon- 
don Court;  excepting  out  of  this  clause 
actions  which,  before  the  statute,  might  hare 
been  brought  in  the  lupierior  courts,  where 
the  parties  live  more  than  twenty  mile*  from 
each  other,  or  where  an  officer  of  the  London 
Court  is  a  party  j  which  actions,  by  sect  112, 
may  be  brought  in  the  London  Court  or  a  su- 
perior court  at  the  plaintiff's  option. 

Held  that  a  party  suing  in  a  superior  Court 
on  a  promissory  note,  and  recovering  less 
than  20L  may  be  deprived  of  costs  under 
sect  113,  though  the  cause  of  action  haa  no 
locality.    Lowiey  v.  jRowi.  952 

2.  Sheriff's  Court  of  London,  0>2.    AnU,  1. 

V.  Of  prosecution  under  stat.  7  G.  4,  e.  64. 

1.  Judge's  order  when  conclusive. 

On  a  oonvicUon  of  forgery,  the  trial  taking 
.  place  in  the  county  of  S.,  but  the  material  acts 
appearing  to  have  been  done  partly  in  the 
county  of  D.  and  partly  in  the  borough  of  0. 
in  county  S.,  which  borough  had  its  own  rate 
in  the  nature  of  a  county  rate,  the  Judge  of 
assise  made  an  order  upon  the  borough  trea- 
surer, under  stat  7  G.  4,  c  64,  s.  25,  for  pay- 
ment of  the  prosecutor's  eoste.  The  order  was 
not  disputed  during  the  assises.  The  borough 
afterwards  contesting  it,  and  a  mandamus 
being  moved  for : 

Held  that  the  Judge's  order  was  conolusive. 
And 

That  a  mandamus  might  issue  to  enforce 
the  payment. 

Per  Lord  Dbhm ah,  C.  J.,  and  PAncaov,  J. 
Assuming  that  the  validity  of  the  order  eonld 
be  inquired  into,  it  was  rightly  made.  Be$%' 
na  V.  OftcMfry,  Trtaturer.  239 

2.  Where  material  facts  in  two  opunties,  239. 
Ana,  1. 

3.  Whero  material  facts  in  borough  having 
rate  in  nature  of  county  rate,  239.  AtiU,  1. 

4.  Payment   enforced    by  mandamus,    239. 
AuUf  1. 

VL  OfappeaL 
Order  on  substantial  respondent,  300.    Poor, 
XXXVL  8 

Vn.  On  summary  conviction. 

Informality  when  immaterial,  492.     Convte- 
tion,  IL 


Vin.   In  county  court,  687,  m.    Miotm,, 

CO-TBNANT. 
Action  of  account  by,  986.    Aeeomif  L 

COUNTRY  CAUSE. 
Page  928.     IfoiumU 

couim. 

1,  Division,  492.     OmvietiM,  TL 

H.  Costs  of  proeeeution,  239.   Cbfto,  Y.  1. 

COUNTY  COURT. 
I.  Appointment  of  offitiers. 
I..  Who  not  entitled  as  perfonning  datiii  of 
one  of  the  schedule  oonrti. 

In  a  Court  holden  under  an  let  dtod  ii 
Schedule  (B.)  of  ttat  9  A  10  Yiot  e.  95,  A^  n 
let  June,  1846,  held  the  office  of  ekrk  to  • 
court  for  the  recovery  of  small  dtUi;  ha, 
owing  to  the  state  of  his  health,  th«  datw 
were  performed  by  his  deputy.  Held  thst mA 
deputy  was  not  entitled  to  be  appoialsd  dak 
to  the  County  court  under  sect  34  of  tbtlittd 
statute,  as  "performing  the  dnUes." 

In  the  rule  Nisi  for  a  Quo  Wamnto  tebr* 
mation,  it  is  not  enough,  under  Beg.  BiL  T I 
8  G.  4,  to  state  that  the  party  agumt  irboa 
the  application  is  made  was  not  entitlsd  Id  W 
appointed  to  the  office,  and  that  tlis  reiite 
was.    JUgitMr.Sdge.  9ii 

2.  Clerk,  936.    AmU,  l. 

3.  I>epaty,  936.    AtiO,  L 
IL  What  actions  it  may  try. 

1.  Action  on  Judgment  recovered  in  ssperifl 
Court 

The  County  courts,  under  stat  9  Al^TA 
c  95,  s.  58,  may  try  an  action  of  debt  os  i 
judgment  reeovered  in  Q.  B. 

And,  if  Che  defendant  allege  that  tbmu 
no  record  of  such  judgment,  the  tenor  Bt; 
be  brought  before  the  County  court  by  e«rt»- 
rari  and  mittimus,  as  in  like  actions  depcsdie; 
in  the  superior  courts. 

Per  PATTBSOir,  J.,  Qvcere,  whether  a  ta^i 
for  the  plaintiff  in  such  an  action  eaa  b«  in- 
peached  in  this  Court  on  the  ground  that  ft< 
Judge  of  the  County  court  allowed  the  exiis- 
ence  of  the  record  (which  was  disputed)  tfi  ^ 
proved  by  an  examined  copy.  Bat,  st  iS 
events,  it  cannot  be  so  impeached  if  tke  ^' 
fendant  at  the  trial  took  no  objection,  u^ 
after  the  evidence  had  been  adnutted,  prov^ 
a  set-off.     Wintor  v.  Dmm/onL  ^ 

2.  By  landlord  for  double  ralue. 

Under  the  act,  9  A  10  Viet  e.  95,  ifftif**- 
very  of  small  debt^  it  ia  not »  dividing  of  (^ 
cause  of  action,  within  sect  63,  to  levy  «** 
plaint  for  rent  of  premises,  and  another  (bs^ 
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itoi  4  G.  2,  e.  28,  •.  1)  to  reeoTer  double  valae 
for  holding  the  same  premisee  after  expira- 
tion of  a  notioe  to  quit 

An  action  for  double  Talae  lies  in  the  Conrta 
established  under  itat  9  A  10  Viet  e.  95. 

A  party  aued  in  such  Court  for  rent  and 
double  valne,  as  abore,  cannot  avail  himself 
of  stot  9  A  10  Vict  c.  95,  s.  58,  to  oust  the 
Court  of  Jurisdiction,  by  alleging  title  to  the 
premiees  in  himself,  if  it  be  proved  that  he 
has  admitted  himself  to  have  been  tenant  to 
the  plaintiff  at  the  times  when  the  rent  ao- 
nmed,  and  from  which  the  holding  over  oom- 
menced.    Wickkam  v.  Xee.  521 

ni.  Dividing  a  cause  of  action. 

t.  What  is  not,  521.    Ana,  VI.  2. 

2.  now  cured  by  consent,  521.    AnU,  11.  2. 
r\'.  Ouster  of  jurisdiction  by  alleging  title. 

.\ot  .Uler  admitting  title,  521.    Ant^  IL  2. 

V.  Evidence  before. 

1.  Rieord  of  superior  eoori  how  hroaght 
down,  603.    Amii,  IL  L 

2.  Waiver  of  objection  to,  603.    AuOp  II.  L 

VL  Impeaching  the  judgment 
Whether    for  admission  of    improper  eri* 
deuce,  603.    Ami,  II.  1. 

TIL  CosU  of  attorney. 

1.  Between  whom  limited,  687*  Auormtjf, 
.    ni.  1.      . 

2.  To  what  the  limitaaon  aztanda,  687,  694. 
Auorn^y,  UL  2. 

COVENANT. 

I.  Distinction  between  a  condition  and  a  cora- 
nant,  244.     Condition,!.  1, 

XL  Implied,  739.    iftne,  L  I. 

UL  Essential,   omission  of    in    laaea   undor 
power,  998.     Corporation,  IL  1. 

lY.  Set-off  of  liquidated  deductions,  1015.  0»n- 
traet,  XIL  2. 

CRIMINAL  LAW. 
I.  Indictment    Indictm€nt, 
IL  Costs.     CoMts,  V. 
UL  Sentenee.    Senttnee, 
TV,  Writ  of  error,  1026.    Bankrupt,  1. 1. 

CROWN  OFFICE  SUBPOSNA. 
Page  478.  Attaekmisnt, 

CURATE. 

I.  When  not  obliged   to  reeeive  apportioned 
feea,971.  Comwundam. 

TL  DilapidaUons. 

A  parpetual  curate  is  liable  to  an  action  on 


the  case,  at  the  suit  of  his  suocessor,  for 
dilapidations.    Mam>n  t.  Lamhtrt,  795. 

CU8T0DIA  LEOIS. 

Goods  taken  in  execution  and  sold,  673.  Land 
lord  and  Ttnant,  L 

CUSTOM. 

I.  Of  particular  market 

Principal  how  affected  by,  765.    Broktr,  IL 

n.  As  to  payment  of  differences  on  resales,  765. 
Broker,  IL 

DAMAGES. 

L  NominaL 

1.  Plaintiff  when  not  entitled  to  proceed  for, 
after  accepting  payment  of  del>t,  808,  813. 
Accord, 

2.  Right  to  costs  dependent  on,  808.  ileeord, 
IL 

n.  When  not  to  be  given  against  complainant 
for  judicial  act  of  magistrate,  871.  Action,  IL  X 

UL  ConsequentiaL 
Remedy  when  barred  by  previous  arbitration, 
276.    Action,  1. 1. 

DANGER. 
Knowledge  of,  489.    Oa$;  L 1. 


DATE. 


See  2Vm«. 


DEAN  AND  CHAPTER. 
Leases  by,  998.    O^rporoHon,  IL  1. 

DEATH. 

Of  plaintiff  in  error,  851.    Ooctt,  IL 

DEBT. 

L  How  contracted. 

By  female  cohabiting  with  defendant,  466. 
Agent,  L 

n.  For  penalties. 

For  nnauthoriied  performance  of  dramatle 
piece,  217.  Drama,  L  1. 

in.  Pleading. 

1.  What  sums  may  be  pleaded  to  as  constitnl- 
ing  one  debt,  1015.    Contract,  XIL  2. 

2.  Following  the  words  of   the    stat,  217. 
Drama,  1. 1. 

DEBTOR. 

L  Imprisonment  under  Small  Debts  Act 
Commitment,  to  what  prison. 

A  debtor  not  attending  nor  excusing  him- 
self, on  summons  under  the  Small  Debts'  Ac^ 
8  A  9  Vict  c.  127,  may,  under  sect  1,  ba 
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DBCLARATION. 
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Mmmltted  to  the  i^laoB  in  Whiteeron  Street, 
London  (eitnblishod  by  itnt  62  0. 3,  «.  ocIjl), 
thongh  it  appear  on  the  Cmo  of  the  eommit- 
ment  that  he  ia  leaident  at  the  time  in  Mid- 
dleeez. 

The  order  of  oommitment  in  defiudt  of  at- 
tendance or  ezonie  may  be  made  in  the  par- 
ly'i  ftbeenee. 

The  order  ia  mfieiently  eertain  if  it  direeti 
that  the  party  be  imprisoned  for  forty  dayg, 
though  it  bean  no  date,  and  doea  not  lay 
froin  what  time  the  impriaonmeBt  ahaU  eom- 
mence. 

The  impriaonment  reekona  from  the  time 
when  the  debtor  ia  arretted. 

The  order  need  not  be  nnder  aeaL 

Semble,  per  Pattk»oiv  and  Ebli,  Ja.,  that 
if  the  prisoner  pays  the  debt  and  costs  dnring 
the  term  of  imprisonment,  stat  8  A  0  Viet  o. 
ITf,  8.  3,  obliges  the  Commissioner  or  Jndge 
there  mentioned  to  gire  leare  for  hia  dis- 
eharge.   BowdUi^t  Com,  612 

2.  In  defhnlt  of  attendance,  612,  Anti,  I. 
8.  Order  need  not  be  sealed,  612.   AuU,  1. 
i.  Order  need  not  be  dnted,  612.    AnU,  1. 

5.  Beekoning  the  imprisonment,  612.  Ami,  1. 

6.  Bight  to  discharge  on  payment  of  debt  and 
oosts,  612.  Ami,  1. 

IL  Insolrent  debtor:  who  may  petition. 
Debtor  not  baring  any  property  for  distribn- 
tion. 

Under  the  Insolvent  Debtors'  Act,  6  A  6 
Vict  0. 116,  ss.  1,  4,  it  is  not  necessary  that 
ft  party  petitiening  for  an  order  of  protection 
should  hare  any  property  for  distribution 
among  creditors. 

A  defendant  may  plead  »  final  order  granted 
under  the  statute,  though  the  cause  of  action 
accrued  before  the  act  came  into  operation. 

A  plea  containing  the  averments  required 
by  sect  10  is  good,  though  it  do  not  state 
that  the  party  was  not  a  trader,  or,  being  a 
tender,  wae  indebted  in  less  than  3001.  Law- 
rU  T.  BendalL  634 

m.  Insolvent  debtor :  protection  by  final  order. 

Against  cause  of  action  anterior  to  aot^  684. 
Ami,JL 

IV.  Insolvent  debtor :  pleading. 
1.  Statutory  form  when  sulBcient,  684.   Ami, 

n. 

1  What  need  not  be  negatived,  634.  Anti,  II. 

DBCLARATION. 
L  In  pleading. 
1.  Following  words  of  statute,  217.    Jhruna, 

LI. 
t.    Possessory  title  when  iuficient»  217, 228. 
Drama,  L  1. 


3.  Oad0Bioftor(inalify]Dgw«ids,8ir.J)»«B% 
LI. 

4.  Particularity  In  ataling  groual  tf  cUi, 
734    JSiosnieirt, n.  1.  730.    JftM^Li 

6.  Allegations  In,  when  distribstabls,  7S1. 
JHwuihaUy,  L 

6.  In  limited  Juzisdietion,  for  freight  (47 
Skipping,  HL  1. 

IL  Making  declaratiftn. 
By    arbitrators  and  napirt  under  Irndl 
Claases  Aet»  662.    ilritlraliM,  VIL 


DBDUCTIONS. 

1  Liquidated,  1013.     iJomtrati,  XIL 

n.  In  bishop's  return  on  sequestmtieB,  ISl 
CIstyyuMHi,  n. 

DBBD. 
L  Deliveiy. 
Facts  from  which  it  may  be  presaaed. 

If  a  deed  between  two  parties  popoititB 
be  nnder  the  hands  and  seals  of  both,  sad  tbt 
attestation  witaeases  "the  signlBg  aad  Mil- 
ing"  by  both,  aad  the  deed  is  in  the  bsadi 
of  one  party,  and  is  admitted  by  the  othvto 
have  been  "  signed,  sealed,  and  executed,*  u 
it  puiports  to  be,  this,  in  an  action  of  ssiomp- 
sit  by  the  former  party  against  the  latter,  ftr 
AOB-performaace  of  a  oontraet  centred  ii 
the  deed,  is  evidence  from  whieh  it  may  be 
presumed  that  the  deed  has  been  dsttvired; 
aad  the  action  in  this  form  must  1^  ualHi 
it  can  be  shown  that  there  has  also  bea  a 
distinct  parol  contract  which,  either  by  rt- 
forring  to  aad  incorporating  the  terms  «f  tki 
deed,  or  by  ezpreas  language,  conprissi  Hm 
agreement  set  forth  in  the  declaration. 

8o  held  by  the  Court,  on  a  special  cut 
reserving  power  to  them  to  draw  all  initanaeM 
of  fact  that  a  jury  would  bo  Justilled  ia  dnv> 
ing.  HmUY.Buimkridg^     ,  IM 

n.  Contract  contained  in. 
Assumpsit    when    not    maintainable   (M. 
Ami,  L 

m.  Production   by  attorney,  711.    ^MsrMy, 
ILL 

DBFAMATION. 
L  Whatmatter  is  libellous. 
1.  Charge  of  ingratitude. 

In  an  action  for  writing  aad  publishiag  •( 
plaintiff  that  her  wannest  friends,  in  givisf 
up  their  advocacy  of  her  claims,  stated  tkat 
they  had  realised  the  Ikble  of  the  FraMa 
Snake,  if  Not  guilty  be  pleaded,  and  a  reidirt 
of  Guilty  found,  the  pUintiff  is  entitled  • 
Judgment,  since  the  juiy  may  have  undcirtMd 
that  the  words  "Fh>sen  Snake* 


DEFAULT. 
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lA  charge  th*  plaintiff  with  ingntilttd*  to 
friandfl.  And  it  ii  no  ol^eotion,  in  niroat  of 
Judgment,  that  tho  words  an  not  ezplainod 
hjinnaendo;  for  the  GonrtwiU  notioo  that 
tho  wordfl  aro  oommonly  enough  underatood 
in  thii  lense  *q  warrant  a  joiy  in  bo  applying 


It  is  a  libel  to  write  of  a  penon  solioitiag 
relief  firom  a  eharitaUe  soeietj  that  she  pre- 
Hms  unworthy  olaiins  whieh  U  is  hoped  the 
■embers  will  rejeet  for  erer,  and  thai  she  has 
Mfuandered  away  money,  already  obtained  by 
A«r  from  the  benevolent  in  printing  eiroolars 
ahusiTe  of  the  Society's  soemlary.  Jleare  t. 
SUaerlodL  §U 

3.  Charge  of  improper  use  ef  benerolenl  eon- 
tribuUons,  634.    AmU,  1. 

IL  Pririleged  eommunioation. 

Express  maliee»  611.    JMim,  HL  1. 
in.  Jnsttfleation. 

Sffeet  of  refusing  to  abandon,  511.    Malice, 

in.i. 

rV.  Pleading:  innuendo. 

1.  Want  of  when  not  oV|eetionable  after  Tsr- 
.   diet,  634.    Ana,Ll, 
S.  To  point  allttsions  to  a  well  known  Ihble, 
634.    AnU,I.l. 

V,  BTideaoe  of  express  malioe. 
Page  611.    JftUice,  UL  1. 

DEFAULT. 

Jadgment  by,  367.   UaUee,l.l.  938.  JTommi, 
IL8. 

DBPBASAKCB. 
OoBdiUon  Ibr,  344^    CtmdiiUm,  1. 1. 

DB  INJURIA. 

BcpUed  so  as  to  adopt  new  matter  added  by 
plea  to  the  eontraet  declared  on,  786.    Oba- 

DELAT. 
L  In  proceeding. 

1.  In  applying  to  set  aside  rule  abeohita  ex 
parte,  838.    JfoMntf,  IL  3. 

3.  Mandamus  reftised  on  aeeonnt  of,  448. 
MimdamHaf  IIL  1. 

XL  Liquidated  dednetlons  tn,  1016.    Cbufraef, 
XIL3. 

DBLIVBRT. 

X  Within  limited  Jurisdiction,  647.    Skipping, 
IILL 

U.  Of  deed,  698.    D^d,!. 

DEMAND. 
Avlienlani,  931.     Compong,  L  X 


DEMISE. 
L  6f  land.    Ltmdiord  and  TVnaiif; 
n.  In  ^lectmenl    JS^^ehiunL 

DEMUERBB. 

I.  inuitnotadmHtedby.JraMiiT.Zasi6«ft^988 

II.  Special. 

Amendment  at  Nisi  Prius  making  the  plead- 
ing specially  demurrable,  877.  Amea^sieiil, 
IV.  L 

DEPARTURE. 

Mrha4  vniiatkm  in  deseribing  the  possession  «f 
the  L  i.  «.  is  not     WkarUm  r,  Na^lor,     %tl 

DEPOSIT. 

L  With  intent  to  definnd  reTonue,  906.    iNi- 
itfl0ry,IL 

IL  Reeo¥ering>ongfoundof  misrepresentatiflay 
866^     Gimpmmf,  L  1. 

DEPUtT. 

When  not  regavded  ae  the  person  performing 
the  duties  of  the  ofloe,  936.  County  Court,  1. 1. 

DBSTRUOnON. 
What  is. 

Onttini^and  eanying  awny  tur^  837.  TsmmI 
in  Comimom,  L 

DETENTION. 
Pft«a8rL    Aeiie%IL3. 

DIFFERENCE. 
Diilbrenoes  on  resales,  766.    Broker,  Ii. 

DILAPIDATIONS. 
Liability  of  perpetual  curate,  795.    CwraU,  XL 

DISCHARGE. 
On  pigment  of  debt  and  oosts,  613.  IhUot^  L  L 

DISCRETION. 
What  powers  discretionary,  664.    Bemr, 

DISTILLERT. 
L  Neoessity  for  license. 
What  spirits  may  be  distilled  without  a  license. 

Sweet  spirits  of  nitre  are  not  "spirits^  for 
the  remoyal  of  which  a  permit  is  required  by 
stats.  6  a.  4,  c.  89,  s.  116,  and  3  A  3  W.  4>  t. 
16.  ss.  10, 11. 

Nor  are  they  within  sects.  6  A  7  of  stat  6 
0. 4, 0. 80,  by  which  penalties  are  imposed  for 
distilling  spirits  without  a  license,  and  the 
spirits  are  forfeited  and  may  be  seised,  Ao. 
Or  within  stot  7  A  8  G.  4,  c  63,  s.  S3,  whieh 
enacts  forfeiture  of  excisable  goods  deposited' 
in  any  place  with  intent  to  defirand  tbt 
rerenue. 
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DISTRESS. 


DBAMA. 


Ajraming  thst,  if  fpirita  hare  betn  to  sb- 
IftwftiUy  diftiUed  or  depodtad,  tboogh  inth 
tke  intention  of  making. them  intoiweeifpiriti 
of  nitre,  the  party  diiUlling  or  depoiiting  i§ 
nererthelesi  liable  to  the  penaltiee  and  for- 
Mtare ;  yet^  §ewtbU  that»  if  tbey  haTO  aetnaUy 
been  compounded  to  as  to  become  aweet  ipiriti 
of  nitre,  they  cannot  be  eeised  as  forfeit 

Aifuming  that,  by  any  of  the  abore  enaot- 
aenti,  the  spirita  or  compound  are  liable  to 
fiwfeitare,  and  the  maker  to  a  penalty,  he  may 
nerertheleu,  except  where  they  hare  aotaaily 
been  loct  to  the  pnrebaeer  by  leisure,  m*3ni^w 
an  action  againet  a  purchaser  for  the  price ; 
for  the  statutes  do  not  avoid  the  contract 

If  the  defendant  in  such  action  pleads  that* 
by  reason  of  the  spirits  baring  been  so  ille- 
gally distilled  or  deposited,  the  sweet  spirits 
of  nitre  were  seised  while  in  his  possession, 
and  an  information  laid  against  him  in  the 
Bzohequer,  where  they  were  afterwards  con- 
demned, such  plea  does  not  amount  to  the 
general  issue,  but»  admitting  a  sale^  shows 
only  a  lUlure  of  consideration. 

If,  in  such  plea,  the  defendant  merely 
alleges  that  an  officer  informed  the  Barons  of 
the  seisure,  and  prayed  condemnation,  ''where- 
upon such  proceedings  were  had,  that,  after- 
wards, to  wit,  on,"  Ac,  "  it  was  adjudged  by 
the  Barons"  that  the  goods  should  be  forfeited, 
and  they  were,  by  reason  thereof,  lost  to  de- 
fendant»  the  plea  is  insufficient,  as  not  showing 
that  the  render  had  notice  of  the  seisure,  or 
was  called  upon  to  protect  the  purchaser. 
BaiUy  T.  Harr%9,  906 

XL  Frauds  on  rerenue. 
Deposit  witii  intent,  905.    AnO,  L 

DISTRESS. 
L  Ooods  not  distrainable  for  rent 
1.  As  being  in  eustodift  legis:  goods  taken  in 
execution,  073.     Landlord   attd    T^tatU, 

vin.  3. 

S.  In  whose  hands,  078.    Landlord  and  Ten- 
ant, VIIL  3. 

XL  On  summary  conriction. 

Warrant  ordering  money  leried  to  be  paid  to 
justices,  492.     Conviction,  II. 

DISTRICT. 
District  church,  971.     Comnundam, 

DIYIDING  CAUSES  OF  ACTION. 
Page  621.     County  Court,  IL 

DIVISIBILITY. 
L  Of  issue,  by  taking  allegations  distribntirely. 

The  clauses  of  Reg.  Geo.  Hil.  4  W.  4,  /'/«a«(. 
utgt  in  particular  Aetiont,  V.,  as  to  taking  alle- 
gations distributively  and  entering  the  rerdlct 


*0MtdiBg1y,  apply  to  cess  a?  well  e 

to  franchises  as  well  as  rights  of  eooussa,  aai 

to  dedarations  as  well  as  pleis. 

In  ease  for  disturbing  the  eqeymcat  «f  la 
ancient  ferry,  the  dedaratum  statf'i  tbst  ^ais- 
tifla  were  possessed  of  an  aadeot  'erry  serM 
the  Thames,  to  and  from  the  leleof  Dcp  fisai 
and  to  Greenwich.  The  only  pleas  were^  Kol 
possessed,  and  That  there  was  not  sndi  andcBi 
ferry.  The  only  right  prored  was  as  aadsat 
right  of  ferry  from  the  lale  of  Dogs  to  GrMB> 
wich. 

Held,  that  tiie  right  aUeged  was  didnb^ 
and  that  the  plaintiffs  were  entitled,  under  tki 
aboTO  rule,  to  hare  the  verdict  entered  for  n 
much  of  the  right  as  was  proved.  Qilm  ?. 
GrovM.  721 

IL  In  whatactions,  72L    AnO,  L 

in.  In  what  pleadings,  72L    AaO,  L 

DIVISION. 
L  Of  county. 

1.  When  it  need  not  be  stated,  491    Cbaeie- 
fJo«,IL 

2.  From  what  inferred,  492.    OmmefiM,  U 

IL  Special  sesdonal,  816.     Tunpikt,  T.  1. 

DOUBLE  VALUE. 
Action  for,  621.     County  Court,  IL  1 

DRAMA. 
L  What  is  a  dramatic  piece  of  entsrtaininsBt 
1.  A  dramatic  aong. 

Qvmrt,  whether  the  protection  giTsa  bj 
Stat  6  A  0  Vict  c  46,  ss.  20,  21,  and  statS 
A  4  W.  4,  c.  16,  sa.  1,  3,  to  the  author  of  uj 
"dramatic  piece  or  mnaieal  corapositisB'* 
against  piracy  by  unauthorised  performsaee, 
extends  to  muncal  oompositions  if  they  W 
not  dramatic  in  their  nature,  or  perfoimed  si 
a  place  of  dramatic  entertainment  Bat,  sr 
suming  these  conditions  to  be  essenUd, 

A  song  which  relates  to  the  homing  of  a 
ship  at  sea,  and  the  escape  of  those  on  bosid 
describes  their  feelings  in  vehement  laagoagc, 
and  aometimea  expreaaea  them  in  thesappoid 
words  of  the  auffering  parties,  is  diamatie,  aa4 
therefore  at  all  events  within  the  meaning  of 
the  statute  though  it  be  sung  only  by  one  par- 
son, sitting  at  a  piano,  g:iving  effect  to  thi 
verses  by  his  delivery,  but  not  assisted  bj 
scenery  or  appropriate  dresa. 

And  a  room  where  the  aong  is  perfonnsdl, 
and  to  which  persons  paying  for  tickets  an 
admitted  for  the  purpose  of  hearing  it,  1%  fo* 
the  time,  a  place  of  dratnatic  entertaiauieat 
within  the  meaning  of  the  statutes,  though  ths 
room  be  ordinarily  used  for  different  puzposta 

The  proprietor  of  such  moaieal  compositaoo 
may  maintain  an  action  for  infringemeat  of 
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lufl  •xolnMire  right  to  perfem  i^  wHIiMit 
teriBg  flnt  Tegistered  it  aeeordiBf  to  ctet^  4 
It  6  Tict  e.  46,  ■•  13. 

A  declaration  in  debt  for  penaltiei  in  reipeet 
of  raoh  infringement  is  good  after  rerdict, 
though  it  state  only  that,  at  the  time,  Ae., 
«ihe  plaintiff  had,  and  still  hath,  the  sole 
Itbertj  of  representing  and  performing  a  cer- 
tain raosical  oomposition,  called,"  Ae.;  not 
stating  how  he  is  entitled  to  saeh  liberty,  nor 
qualifying  the  assertion  of  it  by  the  words 
'^  at  a  ny  place  or  plaees  of  dramatic  entertain- 
ment whatsoeyer,  in  any  part  of  the  United 
Kingdom,"  Ac,  used  in  stat  3  A  4  W.  4,  o. 
,  15,  s.  1.  For  it  is  sufficient,  at  this  period  of 
the  proceedings,  that  the  count  follows  the 
words  of  sUt  5  4(  6  Vict  o.  45,  s.  20,  which 
confers  the  right.    Busatllr.  Smith,  317 

2.  What  not  essential,  217.    Anti,  1. 

XL  What  is  a  place  of  dramatio  entertainment 

1.  One  where  there  is  public  dramatic  per- 
formance for  the  time,  217.    AnU,  L  1. 

2.  Not  necessarily  such  as  requires  theatrical 
license,  217,  237.    Anti,  L 1. 

IIL  Protection  of  the  author  as  regards  per- 
formance. 

1.  Registration  not  necessary,  217.  uiiiii,LL 

2.  Debt  for  penalties,  217.    AnO,  L  1. 

3.  Protection  of  musical  compositions,  217. 
Anti,  L  1. 

IV.  Protection  of  the  copyright. 
Begistration,  217.    AnU,  L  1. 

DRUNKENNESS. 

Oonriction  of  beerhouse  keeper  for  permitting, 
402.    Convietian,  II. 

DUPUCITT. 

In  describing  offence,  what  is  not»  402.   Cbnvte- 
iion,IL 

EASEMENT. 

L  Generally. 
Private  right   preceding  pnbUo   user,  515. 
Pott,  TV.  1. 

XL  Particular  easements. 
1.  Bight  to  hare  house  supported  by  adjoin- 
ing land :  how  pleaded. 
In  a  declaration  in  case,  each  count  alleged 
that  plaintiff  was  possessed  of  a  dwelling- 
house,  and  defendant  of  coal  mines  lying  near 
to  and  under  it ,-  and  that  the  dwelling-honse 
was  supported  in  part  by  land  between  the 
same  and  the  mines :  and  that  the  plaintiff 
«of  right  was  entiUed  to  and  of  right  ought 
to  hare  had  his  said  dwelling-house"  «  so  sup- 


ported In  part  by  the  and  land,  wttlie«t  IhA 
hiBdranee  or  disturbaaee  of  any  penon." 

The  first  count  alleged  that  defendar^ 
"  wrongfully  and  injuriously,  in  so  unskilful, 
careless,  negligent,  and  improper  a  manner, 
worked  and  excarated"  the  mines,  that  the 
land  by  which  the  house  was  in  part  supported 
was  disturbed  and  withdrawn,  and  the  sup- 
port of  the  house  injured  and  destroyed,  and 
the  foundations  of  the  house  gare  way,  Ac 

The  second  count  alleged  that  defendant* 
"wrongfully  and  iAJuriously,  made  dirers 
holes,  excavations  and  cuttings  in  and  loosened 
and  disturbed  and  removed  a  great  part  of 
the  said  land"  by  which  the  dwelling-house . 
was  in  part  supported,  whereby  the  support 
of  the  house  was  iigured,  Ac.  (as  before.) 

Held,  alter  verdict,  a  bad  declaration,  for 
not  stating  the  grounds  on  which  plaintiff  was 
entitied  to  have  his  house  supported  by  the 
land  above  the  mines.    Bitton  v.  Whitehead. 

734 

2.  Bight  of  owner  of  surfSsce  to  have  it  sup- 
ported by  the  worker  of  the  minerals,  730. 
Mine,  L  1. 

m.  Pleading. 

1.  The  grounds  of  the  alleged  right,  734. 
Anfd,  It  1. 

2.  Where  the  easement  exists  of  common 
right,  730.    Mine,  1.1. 

TV.  Extinguishment 

1.  By  cesser,  and  aequiescence  in  interrup- 
tion. 

Where,  on  the  trial  of  aa  indictment  for 
driving  a  carriage  along,  and  thereby  obstruct- 
ing, a  public  footway  through  a  narrow  lane, 
the  question  was,  whether  the  defendant's  pri- 
vate right  of  carriage  away,  preceding  the 
public  user,  and  inconsistent  tiierewitb,  had 
been  released  or  abandoned,  and  the  juiy 
were  directed  that  no  interruption  by  the 
public  for  a  less  period  than  twenty  years 
could  destroy  the  private  right,  a  new  trial, 
for  misdirection,  was  granted,  after  verdict 
for  the  defendant. 

In  such  a  case  (no  actual  interruption  for 
twenty  years  being  proved),  it  is  not  so  much 
the  duration  of  the  cesser  to  use  the  private 
easement,  as  the  nature  of  the  act  done  by  the 
grantee  of  such  easement,  or  of  the  adverse 
act  acquiesced  in  by  him,  and  the  intention 
in  him  which  either  the  one  or  the  other  in- 
dioate^  that  is  inaterial  for  the  consideration 
of  the  jury.    Megina  v.  Charley.  515 

2.  Of  private  right  of  carriage  way  over  a  pub- 
lic foot  way,  515.      AnO,  1. 

3.  Duration  of  cesser,  how  far  material,  515. 
Afili,  1. 
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ECCLE6USTICAL  LAW. 
L  Coiiim«BdMi,  071.    Oommfdam, 
TL  Bifltrict  ehnrch,  971.     Cammetuiaw^ 
UL  Apportionment  of  feei^  971.     (hmiMndawu 
lY.  Di]^>idalioai,  796.    CuraU,  U. 
V.  6e<iaMtmio]i,  880.   CUr^yman,TL 

EJECTMENT. 

L  When  maintiUnAble. 

XTot  where  leseor  of  plaintiff's  intereet  expiree 
before  the  eommeneeme&t  of  the  aotion,  244. 
Condition,  L  1. 

TL  LeswiroftbeplaintiC 

Leeeee  letiiag  op  the  iaTftBdity  of  ft  fomer 
leaie;  whrntuiwers  opeui  098, 1014.  Cbr- 
paration,  IL  1. 

m.  Demise. 

I«id  whilst  lessor  entitled,  hnt  aetion  not  oom- 
menoed  nntil  after,  244.    Condiiion,  L  L 

IV.  Confession  of  IsMe,  entrjr  and  ouster. 
What  ouster  oonfessed,  244.     Comditiam,  L 1. 

V.  Ontstaoding  term. 

1*  Lessee  when  not  estopped  fron  settiag  np^ 
711.    AMomtgtlLl, 

2.  Secondary  eWdenoe  by  abstsaet  in  the 
hands  of  stranger's  attorney,  711.  Attor- 
nejf,  IL  1. 

8.  Burrender  when  not  presumed,  711.  AjUor^ 
nejf,  II.  1. 

VL  Staying  proceedings  in. 

1.  Until  costs  of  fbrmer  ^eetment  paid,  941. 
a>ite,IIL 

2.  What  change  of  parties  and  parcels  imma- 
terial, 941.    0o9U,JlL 

ENTRY. 
By  defendant  on  plaintiff's  close. 
To  discontinue  a  trespass,  678.    AoUon,  L  L 

ERROR. 
L  Security  for  costs. 
Where  plaintiff  in  error  dies  insolTenV  861. 
Ch§t§,lL 

n.  Amendment  of  misprisions,  640.    Ammd^ 
mmU,  III.  L 

nL  What  proceedings  to  be  returned. 
Whether  proceedings  in  a  rule  In  the  Court 
below,  1028.    Bankrupt,  L  1. 

IV.  Objections  to  return. 
When  too  late,  1028.    Boninpt,  L  1. 

ESCROW 
Page  817.    fillip  LI. 


ESTATE. 

DisiHMtiQQ  halween  conditaon  in  defeasenai^ 
and  covenant  to  surrender,  244.  ClwniiiM% 
LL 

EISTOPPEL. 
L  Of  partiea  and  privies. 

1.  Lessee  of  tenant  for  life  when  not  etiopped 
Arom  setting  up  outstanding  term  in  ^eet- 
ment  by  remainder-man,  711.  Auontg, 
ILL 

2.  Of  plaintiff  and  attorney  from  denying 
knowledge  of  peremptory  undertaking  9M. 
Nomuit,  n.  1. 

8.  By  condemnation :  between  what  parHs%  • 
906.    BiHiUery,  U. 

n.  By  admissions. 

1.  When  not,  926.   Admimion,  L 

2.  By  receipt  and  distribution  of  ren^  908. 
(hrporaiion,  IL  1. 

EVICTiaN. 

Proceedings  in  the  same  nature. 

Selinre  of  ezciieable  articles  in  the  hands  ef 
vendee^  006.   JHtilUry,  IL 

BVIDENGB. 

L  Otfjeetioas  to  evidence. 
Waiver  by  going  on,  008.  Cbcmly  CSwr^  IL  L 

IL  Privileged  communication. 

Attorney,  711.    Attorney,  IL  1. 

m.  Burthen  of  proo£ 

After  proof  of  misrepresentation  in  fae^  868. 
Company,  I.  1. 

IV.  Admissions  generally. 

1.  Not  conclusive,  021.     Company,  L2. 

2.  To  be  weighed  in  connexion  with  attend, 
lag  oireumetances,  021.     Company,  L  2. 

8.  Made  under  mistake  of  law,  02L  Cb«> 
pany,  L  2.     026.    Admienon,  L 

4.  When  they  may  be  explained,  026.  AdmU' 
.  iion,  I. 

V.  Admissions  on  the  pleadings. 
Allegations  admitted  under  plea  of  Not  Guil^, 

287.    Malice,  I.  1. 

VI.  Admission  by  eondnet. 

By  silence  under  imputation,  611.    MaHm, 
III.  1. 
VIL  Production  of  documents:  attorney. 
When  it  is  that  the  attorney  may  prodnse 
and  when  that  he  must  not,  711.  Attorney^ 
U.  L 
VnL  Written  instruments :  execution. 
1.  Facts  from  which  delivery  of  deed  vay  ^ 
presumed,  800.    Deed,  I. 
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%.  Omlnions  in  attettatioii,  699.    Deed,  L 

IX.  Bale  against  Tarying  a  writtoa  oontraet  by 
oral  tettimony. 

'Osntraet  of  ebaft«rparty  by  agent  deeoribinf 
hioueVr  as  owner,  310.    Agent,  V.  2. 

Z.  Condoet  of  parties. 
'1.  Conduct  on  the  trial,  as  eyidenoe  of  maliee^ 
211.    Malice,  III,  1. 

1.  Condoet  subseqnent  to  the  matter  com- 
plained of,  511.    Malice,  IIL  1. 

%.  Omission    to    eontradiot   an    imputation 
thrown  out  in  eridenee,  611.  MaUee,  ILL  1. 
'4  On  former  ooeasions,  400.    Ajfuu,  L 

XI.  Of  partienlar  iaots. 

1.  Of  maUoe,  267,  511.    Maket. 

2.  Of  want  of  probable  eaa8e,267.  ifa<»es^  L  i, 

5.  Of  continued  agency,  460.    AgetO,  I. 

4.  Ofjudgment  Of  superior  Court,  603.  Ooumtjf 
Cwtrt,  II.  1. 

6.  Of  delivery  of  deed,  690.    Jh^d,  L  1. 
XIL  Competency  of  IrltdoM.    TTtlMw,  XI 

EXAMINATION. 
For  order  of  remOTal,  4.   Pew,  XXIV.  L 

EXCEPTION. 

I.  Convtrued  with  reference  to  the  Baittir  to 
which  it  U  applied,  149.   Poor,  XVIL  L 

XL  In  pleading,  634.    Debtor,  IL 

m.  When  it  need  act  be^aiintlftA  to  plea, 
666.    AppraieeT. 

EXCHEQX7EB. 
Plea  of  condemnation  in,  905.    DiatiUmf,  IL 

EXCISE. 

I.  Halt 

OollnsiTc  conyiction  of  servant,  527.    CerUo^ 
rari,  1. 1. 

II.  Spirits  exciseable,  or  not. 

Sweet  spirits  of  nitre,  906.    DttHUmy,  XL 

HL  Fraudulent  deposit,  905.  Disltibvy,  H. 
IV.  Seiiure. 

1.  AOer  change  of  species,  905.  DieUiUr^,lL 

2.  LiabiUty,  905.  JHatiUwy,  U. 

3.  Plea  of,  905.  DietOUrp,  11. 

y.  Forfeiture. 
UabUity,  905.    D{atiUety,TL 

TI.  Condemnation. 

Plea  of  condemnation  In  hands  of  tAidee, 
what  it  must  show,  905.    Dktdkrf,  IL 

?II.  Certiorari. 
'When  out  of  QuMn^s  Bench,  Itf.  OMhimri, 
LL 


EXECUTION. 

L  CmJtodia  legls. 
How  tu  it  extends,  673.      Landhrd   ani 
renanl,  VIII.  1 

n.  Landlord's  remedy  for  a  year's  rent^  673. 
Landlord  and  Tenant,  YIIL  3. 

IIL  What  irreguIaritieB  do  not  inyalidate. 
RemoTing  goods  without  paying  year's  arreare 
of  rent,  673.  Landlord  and  Tenant,  VIIL  i. 

IV.  Against  scTcral  co-defendants;  in  Mad- 
driek  t.  Meehp,  267,  287. 

V.  How  defeated; 

By  notice  of  act  of  baakmplcy,  466.    Bernk* 
nyKylL  2. 

EXPENSES. 
Of  prosecntioni,  239.    Coate,  V.  1. 

BXTIN&UISHKENT. 
Of  easement^  515.    Rtemnent,  IV.  1. 

FAILURE. 
Of  oonaidefatloii,  905.   JHetiUtrp,  IL 

FALSEHOOD. 

L  UnintentionalorimmaterialfiUseetatemanta. 
on  fhce  of  orders,  816.    l\tmpihe,  V.  1. 

IL  False  representations,  856b     Company,  L  L 

FALSE  IMPRISONMENT. 
L  By  judicial  act,  871.  Action,  IL  2. 
IL  See  imprfsoMMat 

FATHER. 
PutatlTC,  681.    Bamtrd, 

FEES. 

For  marriages,  Ac.,  at  district   ehoreh,  971. 
OomMMndam, 

FERRY. 

Allegation  when   distributable  72L     DfvM- 
Mity,  L 

FINAL  ORDER. 
Page  634.    Debtor,  IL 

FOOTPATH. 
Page  960.     Ckurehfford, 

FORFEITURE. 

L  Of  spirits  illegally  distilled  or  depodted,  905. 
DietilUry,  IL 

IL  LUbility  to,  effect  on  contraotc»  905.  DUM^ 
Ury,n. 

FORGBRT. 
Costs  of  proseention,  239.    Cdilv,  V.  I. 
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FORM. 


INDICTMENT. 


FO&lf. 

L  BlataUny,  491.     Omviciicm,  H.  634.  2M«. 
or,  IL 

IL  Of  MUif&etion  pleee,  L  Jtifu  Om. 

FORMER  RBCOYBRT. 
P»ge  676.    iftctioa,  L  L 

FRAHCHI8B. 

Allegation  whan  dUtrOmUble,  731.    IHwimhi^ 
lt«y,  I. 

FRAUD. 
MitreprwentatUm  bj  ngvui,  8M.  Oaa^amff,  L 1. 

FREIGHT. 


GENERAL  ISSUE. 

L  In  treipMt  far  breaking  Acl,  n  dwelliag- 
]imiM,640.    PUadimg,!. 

IL  8m  PIml 

GENERALITT. 

L  In  ehtfging  an  offenM,  492.    OommeUom,  IL 

n.  In  pleading.    PUadimf,  UL 

GOODS  SOLD. 

L  To  female  eohabiting  with  defendant*  460. 
Agent,  L 

IL  Dlegd,  905.     DuHUmy,  IL 

GRAND  JURY. 

DeftetiTe  referenee  to  jnron  at  the  eomaenee. 
aent  of  an  indietmenty  834.    Capiion,  L 

GRANT. 

L  Implied,  739.    Mime,  L  1. 

n.  Reienration   in   defeannoe,  244.     Condi' 
tion,  L  1. 

GRIEVANCE. 

'?T  eonstitute  ground  of  appeal,  117, 130.  Poor, 
XVL  10.  XIX.  1. 

HAMLET. 
Repidring  its  own  high  waja,  816.  S\nmpike,  Y .  L 

HEADING. 
L  Of  cbnrchrate,  321.    ChurtkrnU,  XL  L 
n.  See  CaptimL 

'     HIGHWAY. 
L  Genenlly. 

Publle  highway  ml^eet  to  a  printte  eaiement^ 
616.    ^M««Nl,  lY.  1. 

IT.  Obitraction. 
1    In  ezereiae  of  a  private  eaeaaenty  615. 
lY.  L 


nL  Aeddcnt  in,  from  aeg^ligoBt 
«fwoffcB,439.    Oua^Ll. 

lY.  Indietment. 
New  Mai  after  Tordiei  tat 
Eammtmi,  lY.  L 

Y.  Stopping. 
By  order  of  ehnrehbvilding 
960.     Ckwr^ifnrd. 

YL  Tompike.    IWi^pOc. 

HOUSE. 


Ul 


Right  to  fopport  of  a4ioiaiag   land,  714. 
Baaememt,  ILL 

HUSBAND  AND  WIFE. 
Baron  mndt  r€ 


IDENTITY. 
Of  nameo  of  plaoei,  492.    Convit^Um,  IL 

ILLEGALITY. 

L  When  it  renden  aet  a  nullity,  206.   Pmr, 
XXYLl. 

n.  From  want  of  lieenie,  666.    Afprviatr, 

HL  Fkilvre  of  eonsideration  by  reason  ai,  906. 
ButiUetj,  n. 

lY.  Plea  of,  906.    JHuiUeiy,  H. 

IMPLICATION. 
Of  gnat  or  eoTonaat,  739.    iftiM^  L  1. 


IMPRISONMENT. 

L  From  what  date  it  reckons,  612.   IMior,  L  L 

n.  When  a  break  in  residence,  143.    Poor, 
XYin.  L 

m.  When  not  an  ezeose  for  non-residflaos^ 
488.    Benefiee,  L  1. 

lY.  By  jndieial  aet 
Remand:    damages;   form    of  notion,    fit' 
Action,  IL  2. 

Y.  Until  sureties  of  the  peace  are  fonnd,  ItH. 
Bamkrmpi,  1. 1. 

« 

YL  For  debt    JDabior, 

INCUMBENT. 
Page  97L   ObsiaieRilam. 


INDICTMENT. 
L  Caption.    Caption, 

n.  Commencement 
Reference  to  Jurors,  834     Ctqttion,  L 

nL  Allegation  of  time. 

When  enred  by  stat  7  G.  4,  e.  64,  s.  2i, 
Caption,  L 


1 


IND0R8SB. 
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V.  New  triftl. 

After  rerdiet  for  defendant  615.    JSoemeai^ 
IV.L 

T.  Sentcnee.    iSmleiice. 
▼L  Costs.     Coaitf  y. 

INDORSBB. 
Of  bUI  of  kdlng:  Awight,  647.  Skifping,  UL 1. 

IND0R8EMBKT. 

INFANT. 
Contnets  for  benefit  of. 
Whftt  contrMt  to  senre  for  wages  is  not»  767. 

INFERBNCB. 

from  proVabQities  and  identity  of  namei^  40S. 
ObnWdion,  IL 

INFORMATION. 

L  Notice  of  intention  to  make,  816.    Tmrmpiht, 
V.l. 

n.  Recital  of,  and  finding,  in  order  of  Jnstieea, 
816.     Twmpihe^  V.  L 

INHABITANTS. 

When   eompellable    to   giro    OTidenoe^   478. 
AUatkmtm^  L  1. 

INJURY. 

INatinetion  between  eontinning  and  omitting  to 
remedy,  576.    Aetion,  L  1. 

INNUENDO. 
When  not  necessary,  624.    DrfvmniUm,  L  1. 

INSEN63ILITT. 

L  In  allegation  of  time,  834.    CafiUcm^  L 

^-  Rejection  of  insensible  date^  S6.     Peer, 
5XXII.  1. 

INSOLVENCY, 
^plidntiffin  error,  851.     Cbite,  IL 

INSOLVENT  DEBTOR. 
MUor, 

INSPECTION. 

ApproTal  by  rendce's  inspeetor,  786.  Obalnie^  X. 

INTENDMENT. 

I    From  duty  prescribed  by  statute,  816.  Twn- 

pikt,  V.  1. 
U.  From  allegations  on  Ikce  of  order,  816. 
Tmrnpik*,  V.  1. 

INTEREST. 
Of  witoei%  867.    Jfoii'et,  L  1. 


ISSUE. 
L  DiTisibiUty,  721.    DivinbUity,  L 
n.  General.    PUa. 
UL  Issues  and  profits,  086.    iUeowif,  L 

JOINT  STOCK  COMPANY. 
Cbmpany. 

JUDICIAL  ACT. 
LiabiUty  for,  871.    .Ae<»oa,  IL 


JUDICIAL  NOTICE. 


^oU'ee. 


JUDGE. 
L  His  order :  when  concIosiTC. 
For  payment  of   costs  of  prosecntion    by 
boroogh  treasurer,  239.    OMt§,  V.  1. 

IL  Questions  for. 
Probable  cause,  267.    Malie^,  L 1. 

JUDGMENT. 
L  In  rem. 
When  not  conduslTO,  905.    DUiitterff,  IL 

IL  Proof  of^  on  nul  tiel  record. 

Judgment  of  superior  Court  how  prored  In 
County  Courts  603.     County  Court,  II. 

JUDGMENT  BY  DEFAULT. 

L  Party  suflbring,  when  a  competent  witness 
for  oo-defendant,  267.    Maliee,  L  1. 

n.  Go-defendant  who  has  suffered. 
When  he  need  not  be  called  upon  or  receive 
notice,  928.    Notutti,  IL  3. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 
Nontuii. 

JURAT. 
Omission  of  the  words  **  before  u^"  19.    P<r^ 
XXXL7. 

JURISDICTION. 

L  Of  Queen's  Bench. 

1.  Over  irregularities  in  inferior  tribunals, 
627.     Certiorari,  I.  1. 

2.  When  concurrent  with  that  of  9ie  Bsohe- 
quer,  527.     Cortiorari,  1. 1. 

3.  Over  awsrd  made  under  Lands  Clauses 
Consolidation  Act,  562.    Arhitr^siiom,  VH 

IL  How  given. 

When  given  by  allegation  of  notice^  816. 
Turnpike,  V,  1. 

UL  Ouster  by  alleging  tia^52L   CoumifOtm^ 

n.  2. 

IV.  Showing  on  face  of  proceeding*. 
1.  " In  and  for,"  111.    Poor,  ZVL  4. 
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JURORS. 


LANDLORD  AND  TENANT. 


i.  Statement  of  In  notice  of  intended  infor- 
tOAtion,  816.     Turwpik^  Y.  L 

V.  Nullity  of  seta  withoat 

Older  of  seefione  eoniimia^  mm  order  «f  jw. 
tieee  egainet  which  no  ^>peal  lej,  298,  n« 
Poor,  XXXVI.  7. 

VL  Limited  civil  Joriidiotlon. 

AMompslt  for  freight  within,  647.  8kippin§, 
IILl. 

VIL  Of  Conntj  CoorL     Comitty  CowU 


JUB0B8. 

Beferenoe  to  at  the  oommenoementof 
ment»  834.     CapHon,  L 


indiot- 


JURT. 
I.  Qaeetien  for. 

1.  Whether  a  place  is  a  place  of  draaalio  en- 
tertainmenty  317,  326.    Drama,  L  1. 

2.  In  caee  for  malieiooi  proeecntion,  367* 
Malice,  L  1. 

n.  Grand  Jnry.     OrandJmry, 

JUS  TSRTII. 
Pleading  prooeedingi  to  which  the  adrersaiy 
was  not  a  party,  006.    DirtiUer^,  n. 

JUSTICE  OF  THE  PEACE. 

I.  Proceedings  before. 

1.  How  far  affected  by  matters  not  brought 
to  his  ndtice,  168.    Poor,  XX.  1. 

3.  Attendance  of  witnesses  compelled  bj 
erown  offloe  snbpeena,  478.  AUu^kwtentp 
L  1. 

n.  Examinations  before. 

Jurat,  10.    Poor,  XXXL  7. 

m.  Showing  jurisdiction  on  the  lace  of  his  pro- 
ceedings. 

1.  «'In  and  for,"  111.    Poor,  XVL  4. 

3.  When  by  showing  allegation  of  notice 
without  proof  of  notice,  816.  Turnpike,  V.  1. 

8.  By  intendment  from  facta  alleged,  816. 
Turnpike,  V.  I. 

IV.  Presumptions. 
Qaorum  authority,  478.    Attaehmmii,  Z  1. 

y.  Mis-statements  in  tiieir  prooeedingi. 

IFnflDtentional  or  immaterial,  816.  Tkung^ikt, 
V.I. 

KING'S  BENCH. 
Qtemife  Benek. 

KNOWLEDGE. 

L  By  principal,  when  immaterial,  765.    Bro- 
ker, n. 

n.  Of  danger  occasioned  by  defendantTs  negli- 
gence, 430.     Caee,  I.  1. 


LACHES. 

In  appCcatioa  for  maadamni^  448.   Jfads 
fliM,IILL 

LAND. 

Bespectiye   righti  of  owner  of  sor&ee  sad 
owner  of  minerals,  73f .    ifrac,  L  L 

LAKBLOBD  AND  TENANT. 
L  Landlord's  tiUe. 
1.  Disputing  so  as  to  oust  county  eonxt  of  js* 
risdiction,  621.     County  Conri,  IL  2. 

3.  Tenant  when  not  estopped  from  setting  oy 
an  outstanding  tem,  711.    AMom^  0. 1. 

XL  Lease  for  years :  Talidlly. 
See  Xcoee. 

JXL  Tenancy  from  year  to  year. 
Presumption  o^  from  receipt  and  distritetHi 
of  rents,  008.    Corporation,  TL 1. 

IV.  Lease :  proTisoee  generally. 

Distinction  between  a  condition  end  %  eon- 
naat,  344.    €femd%»itm,  L  1. 

V.  Ptotiso  for  resumption  by  lessor. 

When  proriso  for  resumption  of  any  peitglvfi 
power  to  resume  the  whole,  344.  CmmKIm*, 
LI. 

VI.  ProTiso  for  compensation  for  outlay. 
What  offer  sufflcient,  244.     Oimdtft'ae,  L 1. 

Vn.  Penal  rente. 
When  payable  throughout  tiie  term. 

The  reddendum  of  a  lease  was:  "yiddisx 
and  paying  therefore"  to  lessor  "the  Tcsily 
rent  of  sum  of  IWL,"  "  the  said  snnml  rest 
to  be  paid  by  two  e<iQaI  half-yearly  dsji  ti 
payment  in  the  year,"  naming  the  days ;  ** uA, 
also,  yielding  and  paying  unto"  the  lessor,  "st 
or  upon  the  days  or  times  of  payment  of  di« 
said  yearly  rent  first  abore  reeerred,  over  sb4 
above  the  said  rent,  a  funker  yearly  rem  w 
sum,  according  to  the  rate  of"  20{.  the  an«) 
for  conrerting  grating  land  into  tillage  witk- 
ont  license ;  "  and,  also,  yielding  and  pay- 
ing^ to  the  lessor,  <'  at  or  upon  the  daji  or 
times  for  payment  of  the  rent  first  named, 
oyer  end  above  the  said  rente  hereinbefore  re- 
serred,  according  to  tke  rate  of  2QL**  the  a«e, 
for  any  part  which  the  lessee  should  set,  let  or 
part  with  the  possession  of,  or  which  by  bis 
pririty  should  be  used  for  purposes  nasHi 
without  certain  prescribed  treatment;  ''soi 
also,  yielding  and  paying'  to  the  lessor,  at « 
before  the  days  for  payment  of  the  rent  felt 
reserred,  '*  orer  and  abore  the  sa.ne  rtsti, 
the  furiker  yearly  reni  or  sum  of  tM."  per 
acre,  for  any  part  mowod  fur  hay,  valkm 
manured   as  speciflea.   '  the    said   eevcfel 
eventual  or  contingent  rente,  if  any  JkA  iball 
become  due,  to  be  additional  to  the 
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tioned  ren^  and  to  be  paid  aod  payable  half- 
yearly  by  eqaal  portions :  and  the  firit  pay- 
ment thereof  to  become  due  and  be  made  at 
that  day  of  payment  of  the  said  first-men- 
tioned rent  which  shall  first  and  next  happen 
after  such  eventual  or  contingent  rent  shall 
be  incnrred,  and  to  continue  payable  Arom 
thenceforth  during  all  the  residue  of  the 
term."  Corenants  binding  the  lessee  not  to 
do  some  of  the  acts  upon  which  the  additional 
payments  were  to  aoenie,  and  to  pay  the 
yearly  rent  of  100/.,  "and  also  the  said 
Federal  eyentual  additional  rents,  or  such  of 
them,  if  any,  as  shall  be  incurred  or  become 
due,  at  the  several  days  and  times,  and  in  the 
proportions,  manner  and  form,  above  ex- 
pressed." Proviso  for  re-entry  if  Uie  yearly 
rent,  "or  the  said  several  eventual  or  con- 
ditional rents,  above  reserved,"  should  be  in 
arrear  for  thirty  days. 

Held  that  the  additional  sums  were  payable 
throughout  the  term,  if  the  act  or  default 
upon  which  they  arose  was  once  committed. 
Bowert  v.  Nixon,  558  D. 

VIIL  Landlord's  remedies. 

1.  Action  for  use  and  ooeupation  in  oonnty 
eonrt,  521.     Count jf  Court,  II.  2. 

2.  Action    for    double  valve,  521.      County 
Court,  IL  2. 

3.  Kon-removal  of  goods  taken  in  exeention. 
Stat  8  Ann.  c.  14,  s.  1,  makes  it  unlawftil 

U>  remove  goods  taken  in  execution  without 
paying  one  yearns  arrears  of  rent  to  the  land- 
lord ;  but  it  does  not  invalidate  the  execu- 
tion itself:  Goods,  therefore,  so  taken  are  in 
custodilL  legis,  and  cannot  be  disdained  on 
by  the  landlord  for  the  year|s  rent :  And  they 
are  equally  in  custodi&  legis,  for  this  purpose, 
whether  they  are  in  the  hands  of  the  sheriff 
or  of  his  vendee.  Wharton  v.  Naylor,  673 
i.  Distress,  073.    Anti,  3. 

5.  Case  against   sheriff   for  not  paying  the 
year's  rent,  673.    Anti,  3. 

6.  I^ectment :  outstanding  term,  711.  Attor- 
ney, II.  1. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
1.  Arbitration  under,  562.    Ar5tlralion,  YIL 
H.  Compulsory  purchase. 

1.  When  the  whole  must  be  taken,  775.  Com- 
pany, IL  1. 
S.  Abandonment,  of  purehaae,  775.  Company, 
ILl. 

L.\ND  TAX. 

I.  Redemption. 

By  tenant  of  particular  estate  :  rights  of  r» 
mainder^man. 
Under  stat  42  O.  3,  o.  116,  a  remaind«r- 
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man  in  possession  ean  compel  the  represent 
atives  of  the  tenant  of  a  previous  paiticular 
estate,  who  has  redeemed  the  land  tax,  to 
receive  the  consideration  money  for  suck 
redemption,  with  all  arrears  of  interest,  so  an 
to  free  the  land  from  the  charge  and  pay- 
ment of  the  interest  to  which  it  was  subject 
for  the  benefit  of  such  tenant  under  sect  128. 
^nd  a  tenant  in  common  of  the  remaicier, 
if  he  tender  the  whole  amount  and  that  if 
refused  and  the  interest  distrained  for,  may 
plead  the  tender  In  bar  of  an  avowry.  Counn* 
T.  HarrtB.  726 

IL  Tender,  726.    Ana,  I. 

LBASB. 
L  Bunding  lease  vnder  local  aet 

Omission  of  a  eorenant  required  by  the  *el» 
008.     Corporation,  II.  1. 

IL  Construction. 

Omission  of  the  word  rent  in  the  reddendum, 
558  n.     Landlord  and  Tenant,  VII. 

IIL  Voidable  lease. 

1.  How  fiur  made  good  by  receipt  aod  diitri* 
butkm  of  rent»  098.    Oorporatior_  II.  1. 

2.  Distinction  between  voidable   aod  v&id. 
008.     Corporation,  IL  1. 

II.  Presumptions. 
Of  demise  from  year  to  year,  008.     Oa:pora' 
tion,  IL  1. 

nL  Outstanding  term,  711.    Attorney,  IL  1. 

IV.  Production  of  abstract^  711.  Attorney,  IL  L 

y.  See  also  Landlord  and  Tenant, 

LIBBL. 
Drfamation. 

LICBN8B. 
L  ToretaUbeer,654.  l?eer, 402.  ConvieHon,n. 

IL  Oflfonce  against  the  tenor,  40X     Conuietion^ 

IL 
IIL  To  dista  spiriti^  when  required,  005.    JHe- 

tiUtry,  U. 

IV.  Plea  of  want  of,  666.    AppraUer, 

y.  As  a  defence  in  trover,  260.      Trover^  TL.  1. 

VL  By  tenant  in  oommon. 
When  nota  defenoe,  837.  Tenant  im  tommva,  L 

LIGHTING. 
Adoption  of  general  aet 
What  constitutes  the  requisite  migority,  308  m. 
Juafonty,  L 

LIMITATION. 
I.  Of  •ttomoy'a  eoati,  687, 604.  Attorney,  Ut 
IL  Of  actions. 
Replioatioii  of  an  aeknowledgment  ia  writing 
662.    Aeihioie2ed|^eiil. 

a 
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LIVING. 


MALICB. 


LIVING. 

LOCALITY. 
Of  CMM  of  action,  952.     CoHt,  TV,  1. 

LONDON. 
Bherifli'  Court,  952.    CoH$,  IV.  1. 

LUNACY. 
Pauper  Lunatic    Poor,  XXXVI. 

MAJORITY. 
I.  In  statutory  proportion,  where  §ome  reAue  to 

Tote. 

Tbe  Ltghiiog  and  Watching  Act,  3  A  4  W. 
4,  0.  90,  8.  8,  enacts  that  the  proTisione  of  the 
act  shall  take  effect  In  a  parish,  if,  at  a  meet- 
ing of  ratepayers,  it  shaU  be  "  detennined 
by  a  minority  consisting  of  two-thirds  of  Uie 
Totes  of  the  ratepayers  present  at  such  meet- 
ing" that  the  provisions  shall  be  adopted. 

Held  that,  where  thirty-seren  ratepayers 
attended  the  meeting,  twenty  roted  for 
adopting  the  proTisions  of  the  Act,  and  the 
remainder  abstainea  fh)mTCung  and  took  no 
.  part  in  the  proceedings,  the  prorisions  were 
not  legally  adopted. 

And  that  the  original  objection  was  not 
answered  by  Oie  inspectors  having  acted  for  a 
year  under  the  provisions.  Eyntkam  Cafe, 
'  398  n. 

n.  Power  of  majority  to  bind. 

1.  In  Go9Ung  v.  Fefey,  352,  8«7,  875,  381, 
384,  393. 

2.  May  not  compel  an  unlawftil  act,  in  Oot- 
lingY.  Fe^e^,  349. 

MALICE. 
L  Malicious  prosecution :  questions  for  judge 

and  jury. 
* '  1.  Reasonable  and  probable  cause :  belief. 
Case  for  maliciously,  and  without  probable 
wuse,  indicting  plaintiff  for  peijnry.  Aver- 
ment: that  plaintiff  was  tried  and  acquitted, 
and  judgment  given  that  he  should  depart 
without  day,  as  by  tiie  record  appeared.  Plea : 

Not  guilty. 

The  evidence  on  which  peijury  was  assigned 
was  given  against  defendant  in  an  aetion  in 
which  he  was  defendant,  and  in  which  the 
evidence  for  him  contradicted  tiiat  of  the 
then  plaintiff.  Defendant,  on  being  told  of  the 

•  now  plaintiff's  evidence,  said  he  would  indict 
him  for  perjury.  Defendanes  informant  said 
ba  thought  there  was  no  ground  for  such  in- 
dictment; but  defendant  replied  tiiat  he 
ihould  move  for  a  new  trial  fm  Uie  then 
aetion),  and  the  indictment  would  stop  the 

;  Aouths  of  the  now  plaintiff  and  tiie  <Vposita 
,|K^  for  a  time.    Held: 


1.  That  the  jury  were  properiy  siM 
whether  the  defendant  believed  then  m 
reasonable  and  probable  cauM  for  the  proae. 
cution :  and,  they  having  found  that  be  dil 
not,  that  the  Judge  was  right  in  raling  that 
there  was  no  such  cause. 

2.  That  the  jury  were  rightly  told  thai,  i^ 
upon  tiie  above  evidence,  they  belicTtd  that 
the  defendant  acted  from  an  improper  motin, 
they  might  infer  malice. 

3.  That  the  acquittal  was  admitted  on  thi 

record. 

Where  one  defendant  in  an  aetion  of  tort 
has  taken  issue,  and  the  other  has  ioffered 
judgment  by  default,  and  a  jury  is  wmmon«4 
to  try  the  issue  and  assess  the  damsffes,  tb« 
party  who  has  suffered  judgment  may  pn 
evidence  for  the  plaintiff;  if  he  has  do  other 
interest  in  the  result  than  can  be  inferred 
from  his  position  on  the  record. 

One  of  two  defendants  in  an  action  of  tort 
may  move  for  judgment  as  in  ease  of  a  b«- 
suit  for  not  proceeding  to  trial,  though  the 
otiier  has  suffered  judgment  by  defaalt,  ud 
the  venire,  as  to  him,  was  only  to  sMesi  da- 
mages. And  it  need  not  appear  that  he  hii 
notice  of  tiie  application.   Haddritky.BB- 

I  ^' 

fop. 

2.  Direction  as  to  naalice,  287.   ia^r  1- 
n.  MaUcious  prosecution :  pleading  and  en- 
denoe. 
Acqnittja  when  admitted  on  the  mmi  W 

Ant^f  I.  1 . 
m.  Bvidence  of  malice. 
1.  Refusal  to  abandon  justification. 

In  an  action  for  words,  constitnting,  priaj 
facie,  a  privUeged  communication,  defrid- 
tnfs  conduct  aOer  speaking  the  wordi  \f^ 
tiiat  he  pleaded  their  trutii  in  j«*»**^ 
and  gave  no  evidence  at  tiie  trial  i»  »»« 
of  such  plea,  and  that  he  refused  to  ad^ 
their  falsehood,  although  plaintiff  offered, « 
defendant  would  ao  admit,  to  •«*J^* 
apology  and  nominal  damages)  maybe  Wttf 
the  jury  as  evidence  of  express  maKee 

So  may  the  iiact  that  after  the  speaking  < 
the  words,  plaintiff,  in  a  judicial  pioceediift 
and  in  defendant's  preaence,  gave  enden* 
imputing  fraud  to  defendant  ia  ^^^ 
tion  bctwe-n  them  antecedent  to  the  ip»«|J 
of  the  word*.     Simpson  v.  iioWaioe. 

2.  Subsequent  matter  showing  the  paiiiM|' 
have  been  previously  Uving  on  had  tB» 
511.    Ant^l.  . 

3.  From  what  it  may  ba  inferred,  W.  « 

LI. 

IV.  Probable  causa. 
Belief  as  entering  into  qaeatioD  of  r^"^ 
2«7.    AmO,  L  1. 


MALICIOUS  PROSECUTION. 


MIDDLESEX. 
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y.  lUlicioos  proeecadon :  partieular  initUMsei. 
Malioiont  proMcutlon  for  p«ijiif7,  267.   And, 
1.1. 


JSreiM; 


MALICIOUS  PROBBCUTION. 
MALT. 


MANDAMUS. 

T.  Wben  it  lies. 

1.  To  eoforee  Jadge'i  order  for  payment  of 
eosts  of  proseeatioD,  239.     Cotts,  V.  1. 

2.  To  enter  eoDtinojuioei  aod  hear  appeal,  805. 
Poor,  XXXVL  0. 

5.  To  complete  works  began  bat  not  finished, 
448.    Pott,  nL  1. 

4.  To  eompel  officer  to  grant  statatoiy  eerti- 
flcate,  654.    Bter. 

6.  To  Rommon  compensation  Jary,  775,   Com- 
pany,  II.  1. 

II.  When  it  does  not  lie. 

1.  To  oTerseer  to  eertifj  the  requisite  parti- 
calars  about  the  applicant  for  a  license  to 
retail  beer,  654.    Bt^. 
2   Not  for  part,  where  the  only  claim  has  been 
for  the  whole,  775.    Ovmpany,  XL  1. 

IIL  Whenrefased. 

1.  After  nnreasonable  delay  in  making  the 
application. 

An  act  (6  A  7  W.  4,  c.  WiL)  for  repairing 
and  amending  a  tampike  road,  recited  that 
the  trastoes  under  former  acts  had  amended, 
Ac,  and  had  expended  and  borrowed  money 
for  the  purpose,  but  that  the  road  could  not 
be  sufficiently  amended  and  repaired,  nor  the 
debt  paid,  nniess  further  powers  were  granted : 
it  recited  also  that  the  public  would  be  bene- 
fited if  powers  were  giren  to  make  certain 
new  dirersioDs  from  the  former  road ;  it  then 
'cJter  repealing  the  prior  acts)  enacted  that 
•bis  statute  should,  for  an  enUrged  term,  be 
^t  in  execution  for  repairing  and  amending 
the  said  road,  and  for  making  and  maintain- 
ing the  new  lines ;  authorised  the  trustees  to 
continue  the  existing  toll  gates,  and  to  take 
certain  increased  tulls,  and  required  them  to 
apply   the  tolls,  and  the  money  already  in 
their  hands,  in   amending  the  said  roads, 
paying  off  debt,  and  otherwise  putting  this  act 
in  execution  as  to  them  should  seem  expedient. 
It  then  authorised,  empowered  and  required 
them  to  form  the  new  lines,  and  for  that  pur- 
pose to  enter  upon  and  take  lands  and  baild- 
ihgB,  making   compensation,  Ac;   but  the 
oompalsory  power  in  this  respect  was  to  cease 
In  Ato  years  from  the   passing  of  the  Set. 
The  trustees  entered  into  receipt  of  the  in- 
»d  tolls,  bat  did  not  make  the  new  lines. 


Seren  years  afler  the  compulsory  powers  had 
expired,  a  person  mored  for  a  mandamus  to 
the  trustees  to  make  the  new  lines,  stating 
on  aflldarit  that  he  was  an  inhabitant  of  the 
neighbourhood,  and  that  the  making  of  them 
wonld  be  an  advantage  to  him  and  other 
neighbours,  and  to  the  public :  but  he  did  not 
explain  his  delay  in  making  the  application. 
Affidavits  in  answer  stated  that,  soon  after 
the  statute  now  in  question,  another  act 
passed  for  making  a  railway,  which  had 
accordingly  been  formed,  running  parallel  lo 
the  turnpike  road,  greatly  injuring  the  receipt 
by  tells,  occupying  part  of  the  space  intended 
for  the  new  lines,  making  it  impracticable  to 
complete  them  except  at  a  Tcry  great  expense, 
and  rendering  the  oonstmction  of  them  un- 
important They  also  ascribed  to  the  prose- 
eotor  a  merely  personal  motire  for  making 
his  application. 

Held  that,  laying  out  of  consideration  •  the 
affldarits  in  answer  (which  might  hare  been 
controrerted  on  a  return),  the  Court,  in  its 
discretion,  ongbt  to  refuse  a  mandamus.  Be- 
gina  ▼.  RoekdaU  and  HtUifax  Bond  TVwslees. 

448 
2.  To  conrene  parishioners  for  non-payiAent 

of  churehrate  with  bad  title,  821.     Chweh- 

rau,  II.  1. 

MARRIED  WOMAN. 
Affiliation  of  her  bastard,  681.    Batlard. 

MASTER. 

Reference  to,  on  return  to  sequestration,  £80. 
CZcr^ysiaii,  II. 

MASTER  AND  SERVANT. 

I.  Contract 

When  Toid  as  not  being  beneficial  to  infiuit, 
757.     Contraa,  I.  1. 

n.  Servant  absenting  himself  fW>m  serrioe.    ' 
Summary  conviction,  756.     Contract,  L  1. 

MAXIMS. 

L  Nemo  tenetur  prodere  seipsum,  527.     Cfertta^ 
rari,  1. 1. 

n.  Sic  utere  tno  ut  alienum  non  UedaSy'78ll. 
Mint,  1. 1. 

ni.  Ubi  eadem  ratio  ibi  idem  jus,  795,  862. 
Curat€,  II. 

lY.  Verba  relata  inesse  videntar,  76.     Poor. 

xxin.  4. 


MEMORANDA. 
Page  854. 

MIDDLESEX. 
Debtors^  prison  for,  612.    JhUtdr,  L  U 
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MINE. 


NAM& 


ICINEL 

I.  ObI!g»tiOBi  of  worken  of  mine. 

1.  To  fappori  rar&ee  when  refltcd  in  ftaother 

ownor. 

Aeiion  on  tb«  ma  bj  the  oeevpior  of  the 
SBrfaco  of  Uod  for  negligentlj  and  improperlj, 
and  witfaoat  learing  may  tnffieieiit  piUan  and 
•npporU,  and  contrary  to  the  cnttom  of  mining 
in  tha  eoantry  where,  Ac,  working  the  Mbja- 
cent  minerals,  per  qnod  the  anrikoe  gare  way. 
Plea:  Not  guilty.  It  was  proved  on  the  trial 
that  plaintiff  was  in  occupation  of  the  surfiRce, 
and  defendant  of  the  su^jaeent  minerals ;  hot 
fhere  was  no  evidence  how  the  oecnpation  of 
the  superior  and  inferior  strata  eame  into 
different  hands.  The  sorfaoe  was  not  bnilt 
npon.  The  jury  found  that  the  defendants 
had  worked  the  mines,  carefully  and  aooording 
to  custom,  but  without  leaving  snftcient  inp- 
port  for  the  surlace. 

Held  that  the  plaintiff  was,  on  this  finding, 
entitled  to  have  the  verdict  entered  for  him ; 
for  that  of  common  rights  the  owner  of  the 
mirface  is  entitled  to  support  firom  the  subja- 
cent strata;  and  if  the  owner  of  the  minerals 
removes  them,  it  is  his  duty  to  leave  suAdent 
support  for  the  surface  in  its  natural  state. 
Bumpkrita  v.  BrogcUn,  739 

X.  Support  of  houses  on  a4}oining  land,  734. 
^oMfReii^  IL  1. 

VL  Whmgftil  acta. 
1.  Consequences  of  wrongful  excavation,  576. 
Aetion,  L  1. 

t.  Contequences  of   wrongfU    aperture    In 
boundary,  676.    Action,  L  1. 

MINISTER. 
Of  totriet  church,  971.    (hwmendam. 

MINORITY. 
Ohwehnle  laid  by,  838.    Churehrale,  I. 

MISDEMEANOR. 
StBtenee  for,  1026.    Bankrupt,  L  1. 

MISPRISION. 
X,  Of  office. 
What  is,  646.    Am«»dmmU,  III.  1. 

IL  Amendaent  of,  546.    AmBmdmmti,  JXL  1. 

MISREPRESENTATION, 
Bj  managing  committee,  866.    Compamjf,  L  I. 

MISTAKE. 

L  Of  law. 

!•  Admission  made  under,  9S1.    Cempaay,  L 
S.    925.    A4m%Mum,L 


S.  Uahmty  to  peuUy  noiwtthsludiBfr  4S9. 
IWiyO^y.  1. 

EL  In  aeeovnt. 
Whea  Bot coaelasive^ 581.    Afm^HLl. 

IIL  In  bin  of  partaenlars:  when  too  Im  to 
rectify,  921,  926.     Campamg,  L  2. 

MITTDnj& 
Certiorari  and  mittimus,  603.  Cmmtjf  CbeH,  HL 

MONEY  HAD  AND  RECEDTSD. 

L  Proportion  offees  received  at  distrietdiaii^ 
971.     Oommendam, 

IL  By  managing  committee  for  deponti,  8Si 
Company,  L  1. 

MONEY  PAID. 
L  For  dilforences  on  resales,  765.   Bnker,  U. 

n.   Deposit  on  raflway  shares,  531.    i^ 
nLl. 

MONITION. 
L  To  go  into  residence^  488.    Bm^/itt,  L 1. 
n.  Pftge828.     CkurekraUfL 

MOTIVB. 
Indirect,  267.    Malice,  L  1. 

MUNICIPAL  CORPORATION. 
I.  Costs  of  prosecutions. 

Where  material  foots  in  the  boroafh,  239. 
CoHm,  Y.  1. 

n.  Mayor. 
His  powers  under  stat  5A6W.  4,e.76tLfll 
891.    Poor,  ni. 

m.  Overseers  of  the  poor. 
By  whom  ^ipointed,  891.    P^or,  HL 

IT.  Borough  quarter  sessions. 
No  ^ipellate  Jurisdiction  over  lunacy  ordcn 
of  county  magistrates,  305.  Poor,  XXXYl  9. 


MUSia 

L  When  it  U  dramatic,  217. 

n.  Whether  a  song  is  a 
217.    Drama,  LI. 

KAMR 
L  Of  place. 

Inference  from  identity,  492. 
IL  Of  peiaoas. 

When  not  neeasauy,  49t, 

m.  Nottoe  bad  for  aot 
XXHLi. 


x/rasM,  1. 
caleompodte 


tt 
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NEGATIVES. 


NOTICE. 
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NEOAXIVES. 

L  What  need  not  be  negatlTed  in  order  of  re- 
moTftl,  Illy  168.    Poor,  XX.  1. 

IL  NagatiTing  ezeeptioBiy  In  ple%  6M.  Ap- 
praUtr,    634.    i>«6lor,  IL 

NEGLIOBNCB. 

I.  In  tbo  exoention  of  pablie  woriu :  pkintiiT 
knowingly  inonrring  tho  danger,  439.  Com, 
LL 

n.  In  mining,  784.  Xtumnt,  IL  1.  780. 
Mint,  L  1. 

HSW  T&UL. 
L  Motion. 
Notice  of  postponement,  865.    Beg.  Owm, 

IL  On  indictment!,  818.    AmmmmI,  IY.  L 

KISI  PRIU& 
Amendment  at,  877.    Awundmeni,  TV,  L 

KITRB. 
Sweet  ipirit  of,  908.    IHtiUkrf,!!. 

KOMINAL  DAMAOBS. 
Damuige,  L 

NON  ASSUMPSIT. 
Plea  amounting  to.    Bird  t.  SmiA,  798. 

NON  RESIDBNCB. 

Compulaorj,  bj  reaion  of  impriionment».488. 
Benefic$f  I.  1. 

NONSUIT. 
Judgment  as  in  ease  of. 
L  Moved  for  by  one  of  two  eo-defendaots  after 

the  other  has  sofTered  Judgment  by  defkalt, 

267.    MeUiee,  I.  1. 

IL  Rnle    discharged  on   peremptoiy    nnder- 

taking. 

1.  Drawing  up  the  rule. 

By  the  praetiee  of  the  Court  of  Q.  B., 
when  a  rule  for  judgment  as  in  case  of  a 
nonsuit  is  discharged  on  a  peremptory  un- 
dertaking, it  is  not  necessary  for  the  deftnd- 
ant  to  draw  up  and  senre  the  rule  if  he  wishes 
to  enforce  it 

The  plaintiff  and  his  attorney  oannot  be 
admitted  to  allege  (though  the  fact  be  so) 
that  they  did  not  know  of  the  peremptory  uu- 
dertoking.    Natkan  t.  iSkory.  986 

3.  Plaintiff's  knowledge  of  the  undertaking, 
986.  Aaa,l, 

2.  Performance  of  peremptory  undertaking: 
remanet 

In  eountry  eanses,  If  a  plaintiff,  haring 
giren  a  peremptoiy  undertaking  to  tiy  at  the 

8 


next  assises,  enters  the  cause  for  trial  at  such 
assises,  and  gires  notice  of  trial  accordingly, 
and  it  is  made  a  remanet,  that  is  a  per-- 
formance  of  the  undertaking :  and,  although 
he  does  not  afterwards  enlarge  the  peremp- 
tory undertaking,  or  try  at  the  assises  after, 
the  defendant  is  not  entitied  to  a  rule  ex 
parte,  absolute  in  the  first  instance,  for  Judg- 
ment as  in  case  of  a  nonsuit 

Where  such  a  rule  had  been  obtained,  and 
plaintiff  had  notice  of  it  on  the  last  day  but 
three  of  Trinity  term,  and  on  the  fourteenth 
day  after  such  notice  applied  at  chambers  to 
hare  the  rule  set  aside,  and  (proceedings  being 
stayed)  obtained  a  rule  niai  for  the  same  pur- 
pose at  the  beginning  of  Michaelmas  term : 
Held  that  he  was  not  too  late. 

Two  defbndants  being  sued  In  an  action  of 
tort,  one  of  them  suffered  Judgment  by  de- 
fimlty  and  the  other  pleaded  to  issue.  The 
latter  obtained  a  rule  absolute  for  Judgment 
as  in  ease  of  a  nonsuit^  on  the  ground  that 
plaintiff  had  not  proceeded  to  trial  in  pur- 
suance of  a  peremptory  undertaking.  Before 
such  Judgment  was  signed,  plaintiff  obuined 
a  rule  nisi,  calling  on  that  defendant  alone  to 
show  cause  why  the  rule  for  Judgment  should 
not  be  set  aside. 

Held,  no  objection  to  making  the  rule  ab- 
solute, that  the  defendant  who  had  suffered 
Judgment  by  default  was  not  called  upon  to 
show  cause,  and  had  not  reoeiTod  notice. 
ChapwuM  T.  EMep.  928 

4.  What  omission  does  not  entitie  defendant 
to  rule  absolute  ex  parte,  928.    Anti,  3. 

8.  Time  of  applying  to  set  aside  rule  absolute 
ex  parte,  928.    Ana,  3. 

6.  Co-defendant  who  has  suffered  Judgment 
by  default  when  he  need  not  be  called  on, 
928.  AnU,Z, 


FUa. 


Pha. 


NOT  aUILTT. 


NOT  POSSBSSBB. 


NOTICE. 

L  Oenerally. 

1.  An  act  rendered  Talid  ''on  notiee  being 
giren,"  when  it  means  "after  notice 
given,"  960.     Churchyard, 

2.  Bistinction  between  ordinary  notices  and 
notices  of  extraordinary  intenrention,  468. 
Bw^Kryipt,  II.  2. 

3.  Knowledge  by  principal,  when  immaterial, 
768.     Broker,   II. 

4.  Of  danger,  439.     Gate,  I.  1. 

8.  From  knowledge  of  the  course  of  bosfaMSi^ 
83L     Agma,  IIL  L 
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ORDER. 


It  JodidftL 
Of  time  of  eommeneement  of  aotion,  87T. 
Amendmentf  TV.  1. 

HI.  Conetmetion. 
QfforiDg  oomp«naatiott :  not  itrietly  MDitruody 
244.    GmdHioH,Ll. 

IV.  Of  intended  informatioii. 

1.  Purticnkrity  required  in,  8I<L    l\tmpikt, 

V.  1. 
S.  SUtement  of, in  order,  816.  TMmpike,Y.  1. 

3.  Intendment  of,  816.    ^nipfifce,  Y.  1. 

4.  Wben  it  sufficiently  points  out  an  applica- 
tion to  a  proper  jurisdiction,  816.  Turn- 
pike,  V.  L 

V.  DeliTeryofl 

1.  At  office  when  not  snfficien^  465.  Bank- 
rupt, n.  2. 

2.  When  it  must  be  to  a  person  competent  to 
act,  466.   Bankrupt,  TL  2. 

VI.  In  particular  instanees. 

1.  Notice  of  act  of  banhruptoy,  465.  Bank- 
rupt, IL  2. 

2.  To  plead,  949.    Time,  YIEL 

3.  Of  postponed  motion  for  new  trial,  855. 
Beg,  Oen. 

4.  Of  chargeability,  76.    Poor,  XXIIL  4. 

5.  To  vendor  to  protect  purchaser.  When 
necessary,  905.     BietiUery,  IL 

6.  Of  ^application  to  Church  building  commis- 
sioners for  order  to  stop  footpath,  960. 
Churchyard, 

7.  Of  proceedings  before  justices  against 
which  there  is  no  appeal,  960.  Churchyard, 

VII.  To  co-defendant  when  unnecessaiy,  928. 
Noneuit,  IL  3. 

VIIL  Non-appearance  after  notioe,  816.  2Wni. 
pike,  V.  1. 

NUL  TIEL  RECOBD. 

Certiorari  and  mittimus  to  bring  judgment  be- 
fore County  Court,  603.     County  Court,  IL  1. 

OBJECTION. 

I.  Time  of  taking. 

1.  That  proposed  amendment  nt  Nisi  Prius  is 
specially  demurrable,  877.  Amendment, 
IV.  L 

2.  When  too  late :  objection  to  return,  after 
assignment  of  errors,  1026.    Bankrupt,  L  1. 

IT.  Wairer  by  conduct,  603.  County  Court,  II.  1. 

IIL  Statement  of. 
What  not  sufficiently  specific,  936.    County 
Court,  I.  1. 


OFFER. 

Of  oompensation :  how  construed,  244. 
tion,  L  1. 


Condi- 


OFFICS. 

L  Acting  In. 

When  it  does  not  enre  iuTalidity  in  tppoiat* 
meni^  896  n.    Majoriiy,  I. 

OFFICER. 

I.  Statement  of  his  being  sueh,  in  ordsn  of 
justices,  816.    Turnpike,  V.  L 

II.  Deputy. 

When  not  regarded  as  the  person  perfbrmiiif 
the  duties  of  the  oflioe,  936.  Goumiy  Couri, 
LL 

OMISSION. 

In  account,  when  not  oondnsiTe,  531.    Ageatj 
ULl, 

OPINION. 

Preraient. 
Weight  to  be  attached  to,  in    eonsidcrni| 
admissions,  921.     Company,  L  2. 

ORDER. 

L  Oenerally. 

1.  Previous  notioe  whea  aeowmy,  MO. 
Churchyard, 

2.  Seal  when  not  essential,  612.  Bekor,  L 1. 

3.  How  far  affected  by  matters  not  brraglit 
forward,  168.    Poor,  XX.  1. 

IL  Of  church  building  commissioners.   To  stop 
footpath,  960.     Churchyard, 

III.  Of  sessions. 

Quashed  if  no  appeal  liesi,  298.  Peer 
XXXVL  7. 

rV.  Of  justices  and  petty  sessions. 

How  many  purposes  may  be  eombined  in,  211 
Poor,  XXXVL  5. 

V.  Showing  jurisdiction. 

In  respect  of  place :  **  in  and  for,"  IIL  Pee», 
XVL  4. 

VI.  Form:  Particularity. 

1.  Rules  as  to  indictments  when  irreknaV 
816.     Tumpike,r,  I. 

2.  Need  not  particnlariie  the  result  of  all  the 
directed  inquiries,  816.    Turnpike,  T.  1. 

VIL  Form:  intendment 

1.  That  the  justices  found  the  infbrmatioa 
true  as  recited,  816.    Turupike,  V.  L 

2.  That  notice  was  given,  it  being  alleged  ^bst 
the  parties  appeared,  816.    Turmpibt^  V.  L 

3.  That  a  hamlet  repaired  its  own  highvayy 
it  being  alleged  that  it  had  surveyors  asi 
highway  rates,  816.     Turnpike^  V.  1. 

VIIL  Allegations:  truth. 
L  Unintentional  false  statement  Sit.  fW» 
pike,  V.  L 


OiySTER. 
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i.  Ilfh«r9  the  tmtb  womd  ^ntially  hare  jiu-  \ 
tilled  the  prooceding,  816.   THnpikt,  V.  1. 

S.  Where  the  olgeetion  if  taken  at  aa  eariier 
■tage  would  bare  altered  the  eowne  of  pro- 
eeeding,  816.    Twmpikef  V.  1. 

UL  Comtraotion. 
Different  horn  that  of  ntmmary  oonTietiont, 
816.     Turnpike,  V.  1. 

OUSTER. 

I.  Catting  turf,  837.     TenatU  in  Common,  L 
IL  GonfeMion  of,  241.     Condition,  L  1. 

OVBRSBER. 
Poor,  IIL  IV. 

OWN  ACT. 

L  1.  Delay  in  applying  for  mandamni,  i48. 
Mandamua,  IIL  1. 

2.  Imprisonment  remlting  from  party's  own 
misconduet,  488.    B^nefiet,  L  1. 

3.  Acting  with  knowledge  of  danger,  439. 
Com,  I.  1. 

n.  See  Cbac/Mel. 

PARENT  AND  CHILD. 
Patatire  father,  681.    BattartL 

PARISHIONERS. 

Regarded  as  a  corporation  for  oertaia  puposesy 
in  Ootlinq  r.  Ke^,347. 

PARSONAGE. 
Dilapidations,  79b.    Curate,  IL 

PART. 

Power  over  any  part,  construed  to  iHPply  to  ereiy 
part,  244.    Condition,  X.  1. 

PARTICULARITY. 

L'  In  orders  to  contribute  to  repair  of  tampike 
road,  816.     Turnpike,  V.  1. 

II.  In  ground  of  appeal,  178  n.    Poor,  VIII.  4. 
IIL  In  pleading.     Pleadinff,  IIL 

PARTNER. 
Oomtpany. 

PAUPER  LUNATIC. 
Poor,  XXXVL 


PAYMENT. 
1.  After  action  bronght,  808, 818,  n.    ^eeordL 
%  Into  oourt,  eoeU.      Rimhdma  t.    Whah  \  HL  Not  possessed. 

Ujf,  815  I     1.  In  trorer,  260.    Trater,  IL  1 


PEACE. 

Sentenoe  requiring  sureties  to  keep  the  paiee, 
1026.    Bankrupt,  I.  1. 

PENALTY. 

I.  Distinetion  between  prohibiting  a  transaction 
and  annexing  a  penalty,  005.     DietilUry,  IL 

II.  Stipulated,  for  delay,  1015.  Contract,  XIL  2. 
IIL  Debt  for,  217.     Drama,  L  1. 

IV.  Set-off  for,  1015.     Cbnlraei,  XII.  2. 

V.  Award  of,  492.     Ckmvietion,  IL 

PEREMPTORY  UNDERTAKING. 
Pages  928,  966.    Nonnut,lL 

PERFORMANCE. 

Of  dramatic   or   musieal   compositions,    217. 
Drama,  I.  L 

PERJURY. 
L  In  affldavit  of  debt,  1026.    Bankrupt,  L  1. 
IL  Malieions  prosecution  for,  267.  Jialiee,  I.  1. 

PERMIT. 
Page  905.    Dv4ilUry,  11. 

PETITION. 
By  insolrent,  634.    Dehtor,  IL 


PETTY  SESSIONS. 


iSw«UMM. 


PIRACY. 
Unauthorised    performance    of    dramatic    or 
musical  piece,  217.    i^roasa,  L  1. 

PLACE. 

Nature  or  description. 
Determined  by  mode  of  user  for  the  time,  217. 
Drama,  L  1. 

PLAINT. 
In  county  court,  521.    Cownhf  Court,  II.  2. 

PLEA. 
L  Generally. 

Distinction  between  General  Issue  and  plea 
of  failure  of  consideration,  905.  DxatU' 
Ury,lL 

n.  Not  guilty. 

1.  In  trorer,  260.    Trover,  II.  1. 

2.  In  case  for  malicious  prosecution,  267. 
Malice,  L  1. 


laeo 


PLBADINO. 


FOOB. 


S.  Wbon  not  mad«  ont  by  ihowiiig  tenaooy 
In  oonunon,  837.     Tmani  in  Cowimon,  I. 

ly.  Jofttfleation. 

Diatinetion  between  dutinot  labetantiTe  tres- 
pftuee  and  matter  of  aggraTation,  640. 
PUading,  L 

V.  Partienlar  pleae. 

1.  Former  reeoreiy  imder  arbitration,  576. 
Action,  1. 1. 

5.  Protection  by  final  order,  634.   Debtor,  IL 

8.  Jnstifioation  onder  a  fl.  Al,  640.  Pleading,  I. 

4.  Illegality  of  work,  for  want  of  Uoenae,  666. 
Afpraieer. 

6.  By  vendee  that  the  goode  have  been  oon- 
demned  for  firand  en  reTenne,  005.  IKv- 
HUery,IL 

TL  Time  to  plead. 

Bxpiring  lOtli  Angnst,  040.     T^e,  Vm. 

PLBADma. 

t.  The  whole  of  the  opposite  pleading  mnit  be 
answered. 
Distinction  between  distinet  trespasses  and 

matter  of  aggravation. 

Declaration  in  trespass  charged  that  de- 
fendants broke  and  entered  plaintiff's  dwell- 
ing-house and  made  a  noise,  Ac,  and  also 
then  broke  open  ten  doors  of  plaintiff,  of  and 
belonging  to  the  said  dwelKng-hoase,  and 
broke  to  pieees  ten  locks  of  the  said  doors 
with  which  they  were  then  fastened,  and 
seised  plaintiff's  goods.  Jnstiflcation  under 
a  fl.  fa.,  by  one  defendant,  alleging  that  he 
sued  out  the  writ,  and  that,  by  anthority  there- 
of the  other  defendant,  being  the  sheriff^ 
peaceably  entered,  the  oater  door  being  open, 
in  order  to  seise,  and  did  then  seise,  the  goods, 
then  being  in  the  said  house ;  and  in  so  doing 
defendants  unaToidably  made  some  noise. 
Ac. ;  which  are  the  trespasses,  Ac.  On  spedal 
demurrer. 

Held  that  the  plea  was  bad,  the  breaking 
of  the  doors  and  locks  being  not  aggraration 
merely,  but  a  snbetantiTe  trespass  distinct 
from  the  breaking  and  entering,  and  requiring 
to  be  justified,  which  was  not  done. 

Per  PATTBBoir,  J.  If  the  breaking  and 
entering  and  breaking  the  doors  and  locks 
were  all  one  act,  the  plea,  as  to  these, 
amounted  to  Not  guilty.     OnrUwie  ▼.  Lanrie, 

640 
n.  Duplicity. 
Following  the  cnmulatiTe  words  of  a  statute^ 

when  not,  402.     Cbnvicftws  II. 

m.  Generality. 

1.  In  charging  an  offence,  402.  OonHetion,  IL 

X.  In  stating  ground  of  claim,  784.  Bmeement, 
ILL 


8.  In  stating  olaim  of  eommon  ri|^t31 
Jtine,  L  1. 

IV.  NegatiTw  and  exceptions. 

1.  When  not  noticed  in  statatoty  ft>im,  9U 
Debtor,  IL 

2.  In  subsequent  daoses  or  aols»  666.  ip- 
yraiaer, 

Y.  Showing  the  grounds  of  the  right  claimed  m 
pleaded. 

1.  Right  to  have  house  supported  by  a4ieia- 
ing  land,  734.    Saeement,  IL  1. 

2.  Sufficient  to  state  facts  from  which  a  dsim 
of  oommon  right  arises,  730.    Mine,  L  L 

3.  When  not  necessary  to  show  hew  seised, 
705,  807.     Curmte,  IL 

VL  SUtntoiy  qoalifloation. 

1.  Omission  o^  217.    Drutma,  L  L 

2.  Omission  of,  when  contained  in  distinct 
ehuise,  402.     Oontnation,  IL 

8.  When  dispensed  with  by  statntety  IhsBf 
634.    i>e5tor,IL 

yn.  Following  the  words  of  the  statute. 

1.  When  sufficient  after  rerdiet,  217.  Dramn, 
LL 

2.  In  plea  of  illegality,  666.     Appraiaer. 

VIIL  Dirisible  allegaUons. 
In  what  action,  on  what  rights,  and  in  wliat 
pleadings,  721.    DivieibHity,  L 

IX.  Notice  to  the  opposite  party. 

When  requisite  in  pleading  seisare  and  coa- 
demnatloB  under  excise  laws,  005.  DielS' 
Ury,lL 

X.  Setting  ont  written  instruments. 

When  not  necessary,  662.   AcknoteUdfmant 

XL  Admission  by.    Evidence,  Y. 

XIL  Construction  of  pleadings.    Oanelrmtienf 
IV. 

Xin.  Time  for  pleading.    Time,  VIIL 

POOR. 

L  Ooremmeai  of:  incorporated  parishes  undtr 
local  act. 

1.  Relief  by  their  relicTing  officer,  38.  P««f, 
XXXI.  4. 

2.  When  they  are  to  be  regarded  as  cob- 
stitoting  one  parish. 

By  Stat  1  A  2  W.  4,  e.  U.  (local  and  per. 
sonal,  public),  the  Ooremor,  Deputy  Gk>TcrBOi^ 
and  Guardians  of  the  poor  of  the  eity  of  Nor- 
wich were  incorporated ;  and  the  Corpora^ea 
were  to  have  the  care  and  provide  for  tte 
maintenance  of  all  the  poor  of  the  serersl 
parishes  within  the  eity,  and  to  exercise  sH 
the  powers  of  churchwardens  and  oTCissefB 
in  the  management  and  removal  of  the  po«t 
and    to  institute   and  defend   any    afficil 
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tfAinit  M17  Older  relating  to  Uto  poor;  aad 
nU  orders  of  remoral  were  to  be  made  on  the 
oomplAint  of  the  corporation.  The  oorpontion 
was  (0  apportion  flie  rami  to  be  raised  for 
Ae  relief  of  the  poor  among  the  several 
parishes,  to  be  paid  to  the  treasurer  of  the 
Corporation,  and,  in  fixing  the  proportion  to 
be  raised  bj  the  sereral  parishes,  were  to  eal- 
enlate  the  same  npon  the  whole  annoal  vahie 
of  the  property  liable  in  the  eitj.  Appeals 
agunst  orders  of  removal  from  any  parish 
within  the  citj  were  to  be  made  on  notiee  to 
the  Corporation. 

The  Corporation,  in  1846,  obtained  an  order 
to  remove  a  pauper  from  the  parish  of  Bt.  8. 
within  the  city  to  a  parish  oat  of  the  eity. 
The  panper  had  resided  in  SL  S.  two  years 
next  before  the  application  for  the  order,  and 
in  another  parish  of  tho  same  eity  twenty 
years  immediately  preeedlng  the  two  years. 

Held,  that  Norwieh  was  a  '*tAtf  "main- 
taining  its  own  poor,"  and  therefore  a 
«  parish"  within  stat  4  A  5  W.  4,  e.  76,  s.  169, 
and  Stat  9  A  16  Viet  e.  66,  s.  1,  whieh  aeft» 
by  sect  8,  is  to  be  read  as  one  act  with  the 
former  aet ;  and  that  the  panper  having  re- 
iided  five  yean  in  the  eity,  thm^  in  dUisrent 
parishes,  was  iiremovable.  Btgina  v.  Fon^ 
«•«  Si.  Mary.  166 

IL  Qovemment  of:  unions. 
1.  Orders  for  maintenance  of  lunatio  never. 

theless  directed  to  overseers,  S92.     Posl* 

XXXVL  5. 
i.  Appeal  where  the  order  is  made  on  the 

treasurer,  SOD,  305.  Posi,  XXXVI.  8,  9. 

IIL  Overseen  of  the  poor :  appointment 
In  boronghs. 

The  Mayor  or  other  head  oAeer  of  a 
borough,  under  stat  5  A  6  W.  4»  0.  76,  had, 
until  Stat.  13  k  14  Vict  ei  8,  tho  power, 
exclusively  of  the  other  borough  Jnstioee,  to 
appoint  oveneen  for  parishea  within  iuoh 
borough.    Regina  v.  Prtatom,  891 

nr.  Oveneen  of  the  poor:  their  powen  and 
duties. 
1.  Discretion  as  to  eertiflcatea  for  Uoense  to 

retail  beer,  664.    .Sssr. 
S.  Order  on,  for  maintnuMioe  of  Inaallit^  S92. 

Po9t,  XXXVL  6. 

V.  Relieving  oflloer. 

L  Of  parishes  united  undor  loeal  ao^  88. 

PoH,  XXXI.  4. 
S.  Or  union,  143.    Poal,  XVIII.  1. 

VI.  Rateable  property :  nut  in  lien  of  titho. 
What  words  exempt  the  rant  from  poor  rate. 

By  a  private  eneioenre  aet  (25  CF.  2,  e.  28), 
an  annual  rout  of  .90{.  was  vested  in  the 
roetor  of  a  parish,  to  be  iaeaing  and  payable 
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out  of  certain  oommon  flelda  to  be  endosed  bji 
virtue  of  the  act,  as  well  such  as  should  bo 
allotted  to  the  rector  in  lieu  of  his  glebe  lands 
lying  in  the  said  common  fields,  as  the  landi 
of  the  other  freeholders  lying  therein,  and  to 
be  paid  free  and  clear  of  and  from  all  deduc- 
tions, defaksations,  or  abatements,  for  or  in 
respect  of  nprises  or  outgoings  whatsoever, 
other  than  such  proportion  of  the  tax  charged 
upon  land  by  authority  of  parliament  as  the 
said  rent  of  90(.  should  bear  to  the  yearly 
value  of  the  lands  charged  with  such  nnt 
Tho  rent  was  to  be  in  lieu  of  all  tithes  arisfaig 
out  of  the  lands  to  be  enclosed,  and  also  out 
of  the  homesteads  and  gardens  of  the  pariah, 
generally :  but  the  right  of  the  rocior  to  the 
other  tithes  of  the  parish  was  expressly  re- 
served. For  the  lasUmontioned  tithes  tho 
rector  was  always  assessed  to  the  poor  rate. 

Held,  that  the  rector  was  not  rateable  to 
the  poor  in  respect  of  the  rent  of  902.  payable 
in  lieu  of  tithes.    Mt^ua  v.  Shaw,  419 

Vn.  Chargeability. 

1.  Relief  by  reeving  ofiloer  of  incorporated 
govemon  of  united  parishes,  88.  Posi, 
XXXL4. 

2.  What  statement  and  evidenee  snflkient* 
relief  by  relieving  officer,  148.  Posi, 
XVIIL  1. 

8.  By  reason  of  riekness  or  accident  within 
itat  9  A  10  Viet  &  66,  s.  4,  168.     Pos<, 
1. 


4.  By  reUef  to  idiot  adnlt  ohUd,  198.    Po§i, 
XXXVL  1. 

5.  Complaint  ot,  as  essential  to  jurisdietioii, 
478.    Anatkwuut,  L  1. 

VnL  Bottlemeat:  hy  birth. 

1.  General  travene  when  suflloient,  18.  Pott, 
XXXL2. 

2.  What  may  be  given  in  evidence  under 
general  travene,  13.    Pofi,  XXXL  2. 

8.  May  bo    relied    on,    abandoning  other 
grainds  alsoiot  teth,  19.    Pott,  XXXL  7. 

4.  When   soAeiently  stated   in  ground   of 
appeaL 

Oround  of  appeal  setting  up  a  birth  settlo- 
tlement  as  follows : 

"  That  P.  was  bom  in  the  parish  of  Porteea 
in  the  oounty  of  Soothampton,  in  or  about  the 
year  1810."  Held  sufficiently  particular,  on 
a  special  ease  asking  the  opinion  of  *hia 
Conrt  on  the  point    Regina  v.  Ealing, 

178  b. 

IX.  Setaement:  derivative. 

What  traverse  of  not  too  general,  81.    Pes< 
XXXL  3. 


i\m 


POOR. 


X  SettUmeat:  by  ApprentiMthip. 
Imm»torud  TwUnee  in  tnTerM  of  UndiBg, 
S(.    i>oi<,XXXILL 

XL  Stttlameat:  by  hiring  aad  Mirie*. 
Wbm  ti«T6rM  of  serrieo  doM  not  inelndo 
the  dnto.     Be^na  r.    WUUtwmU  in  a« 
Moor.  14  n. 

XCL  SotUoment :  bj  pnroehial  tezntion. 
Form   of  oxnminntion :    extnMU  froqi  rate 
books,  4.    Po9t,  XXIV.  L 

Xm.  8ettlem«nt:   fonner   order   wnappitntod 
Againit. 

Wbon  not  put  in  iirao  by  tesverM  of  lottlo- 
montySS.    Pot<,XXXL4. 

ZIY.  Roddenee. 

1.  What  imprifonment  oat  of  pwish  ii  in 
interrapUon,  106.    Po9t,  XVIL  4. 

2.  What  remoTftl  under  order  ie  an  intermp- 
..     tioD,    111,    133,   193.      PoH,   XVL  4»  6. 

XXXVL  3. 

8.  In  what  character :  wife  and  widow,  117. 
Poti,  XVI.  10. 

4.  Id  dilTerent  parish  under  order  of  eonfine- 
ment  as  pauper  lunatic^  181.  Poti, 
XXXVL  1. 

«  ft.  Pietitions,  under  itataiorj  prorision,  181, 
187.    Po««,  XXXVL  1. 

'  6.  Animus  morandi,  193, 199.  Pot,  XXXVL  8. 

XV.  Remorability :  generally. 

Of  panper  lunatic  as  an  ordinary  panper,  193. 
Po9(,  XXXVL  3. 

XVL  RemoTabiUty:  sUt  9  A  10  Vict  e.  66: 
,  purview. 

1.  Part  of  the  flye  years  before  the  act 

Under  stat  9  A  10  Vict  c.  66,  s.  1,  a  panper 
cannot  I>e  removed  under  an  order  of  Justiees, 
if  he  has  resided  in  the  parish  fire  years  next 
before  the  implication  for  a  warrant  of  remoTal, 

-  whether  such  residence  or  any  part  of  it  waa 
after  or  before  the  passing  of  the  act 

•  Assuming  the  first  proviso  in  seet  1  (which 
excludes  from  the  computation  of  the  five 
years  any  time  daring  which  the  party  shall 
have  been  in  prison  or  receiving  parochial 
relief,  Ac.)  to  be  retrospective,  a  residence 
down  to  the  time  of  the  application  makes 
the  party  irremovable,  though  he  may  have 
reoeived  parochial  relief  within  five  years  of 
the  application,  provided  the  residence 
amounted  in  the  whole  to  five  years  exclusive 
of  the  period  of  such  relie£  Rtgina  v.  Bar- 
row  on  tk€  HiU,  103 

5.  In  different  parishes  united  by  statute  so 
as  to  form  one  parish,  160.   AnU^  L  2. 

1,3.  Sect  1  applies  to  paupers  under  suspended 
orders  at  the  time  of  the  act  passing,  206. 
Pott,  XXVL  1 


4.  Bemoval  under  order,  an  mtermptioB. 

If  an  order  of  removal  states  that  ii  n» 
made  by  justiees  "in  andfor^  the  propv  im- 
triety  it  need  not  also  stats  the  particalsr  plM» 
where  it  was  made  within  that  district 

It  is  not  neeeseary  that  an  order  of  reBonl, 
since  stat  9  A  10  Viet  c  66,  should  ncptiTt 
that  a  pauper  has  beoome  chargeable  in  7mr 
seqneaee  of  sickness  or  accident 

A  pauper  is  not  irremovable  irom  s  psmh 
on  the  grwind  of  reei^nce,  under  itsL  %  k 
10  Viet  o.  66,  s.  1,  i^  at  aoy  time  durisg  the 
five  years  aexi  before  application  for  sa  erdcr 
to  remove  him,  he  has  been  removed  from  the 
parish  under  a  prior  order ;  for  saeh  raasfsl 
Is  a  break  in  the  residence. 

And  it  makes  no  difference  that  the  psBpcr 
so  removed  leaves  behind  famiUire  in  s 
house  rented  and  occupied  by  him  st  the  tuns 
of  his  removal  and  retains  the  key  of  the 
hoase,  and  that  he  has  always  the  sasam 
revertendi,  and  aotuslly  retanis  and  resssiei 
ooeupation  of  his  boose  after  an  abseofle  ef  s 
few  daj  s.   Jtegima  v.  Halifax.  lU 

h.  Interruption  by  removal  under  order. 

Panper,  having  resided  twenty  yesn  ia 
parish  S.^  went  from  8.  in  coneequeoce  of  M 
order  of  removal  to  parish  C,  aDappesltd 
against  She  intended  to  retom  to  8.  if  the 
parish  oa  C.  would  allow  her  to  do  lo,  ssd 
relieve  her  at  S.  She  lived  for  a  week  ia  Cst 
her  sister's-in-law,  and  then,  by  direction  of 
the  parish  oflBcers  of  C,  returned  to  S«  when 
she  was  relieved  by  C,  and  continued  ie  re- 
side till  the  order  next  mentioned.  Widiia 
five  years  of  her  going  to  parish  C.  another 
order  of  removal  to  C.  was  made. 

Held,  that  sUt  9  A  10  Vict  c  66, 1. 1,  did 
not  make  her  irremovable  from  8.,  the  nn- 
denoe  having  been  discor  tinned  by  her  gotsg 
to  parish  C.  within  the  five  years  precedisf 
the  second  order. 

Though  her  child  and  Aimiture  resisbed 
throughout  at  the  house  in  S.,  and  the  peeper 
continaed  her  tenancy  there  and  paid  rent  for 
the  whole  period.    Btgina  v.  SettuL         13S 

6.  Sect  1  does  not  apply  to  the  removal  of  t 
pauper  lunatic  to  and  his  maiotenanee  la 
asylum,  181.    PoH,  XXXVL  1. 

7.  Whether  removal  to  and  maintenance  is 
lunatio  a^lum  is  a  break,  181.  P^^ 
XXXVL  1. 

8.  Removal  under  order  notwithstandisf  rs- 
tention  of  house  and  nnimus  revertindi, 
193.    Poet  XXXVL  3. 

9.  Illegal  removal  equivalent  to  no  remofsl, 
206.    Poet,  XXVL  L 

10.  Parts  of  the  five  years  in  different  chaise- 
ters ;  wife  and  widow. 
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Where  a  pauper  has  resided  fire  years  eon- ' 
tinaooalj  in  a  pariBh  first  as  wife  and  after- 
wards as  widoWy  the  two  periods  of  residence 
eoalesoe,  so  as  to  render  her  irremovable  under 
itat  9  A  10  Vict  c.  66. 

Where  an  order  of  remoral  has  been  made 
before  stat  9  A  10  Vict  o.  66,  and  the  pauper 
has  not  been  removed,  it  is  no  ground  of  ap- 
peal that  the  pauper  has  become  irremovable 
hj  virtue  of  the  statute  since  the  order  was 
made.    Btffina  v.  Qlo—of,  117 

11.  Voluntary  absence  with  animus  reverten- 

di  to  fkmily  never  absent :  no  break. 

In  1841,  pauper,  who  had  resided  five  years 
with  his  wife  and  fltmily  in  parish  St  M.,  in 
rooms  hired  by  the  quarter,  went  to  T.,  the 
parish  of  his  settlement,  to  obtain  work  or 
relief,  and  was  there  employed  and  paid  by 
one  of  the  overseers  for  about  six  weeks, 
during  which  time  he  lodged  in  the  poorhouse. 
He  then  returned  to  his  wife  and  fhmily,  who, 
during  his  absence,  continued  to  reside  in  the 
same  rooms,  and  were  mainUuned  by  him ;  and 
he  resided  there  with  them  up  to  December, 
1846,  when  an  order  for  his  removal  from  St 
IL  to  T.  was  applied  for.  For  the  four  years 
next  before  the  passing  of  stat  9  A  10  Vict, 
e.  66,  he  received  relief  from  the  parish  of 
hlf  settlement 

Held,  that  the  paupei's  aheenoe  from  St  IC. 
was  no  break  in  his  residence,  m  there  was 
clear  evidence  of  his  animus  revertendi :  and 
that  he  had  become  irremovable  within  stat 
9  A  10  Vict  0.  66,  s.  1. 

Whether  a  pauper  had  the  animus  rever- 
tendi is  a  question  of  fact ;  and  the  sessions 
ought  to  determine  It  Rtgina  v.  Tacolnt- 
•lone.  157 

XVII.  Five  years'  residence:  first  proviso. 

1.  Bxdusion  of  period  of  relief  before  the 

act 

The  proviso  in  stat  8  A  9  Vict  c  66,  s.  1, 
excluding  from  the  computation  of  the  five 
years'  residence,  which  is  to  make  paupers 
irremovable,  the  time  during  which  a  person 
"shall  receive"  relief,  from  any  parish  in 
which  he  does  not  reside,  applies  to  cases 
where  the  relief  has  been  given,  before  the 
passing  of  the  act    Rtgina  v.  Ckri^Aurek, 

149 
S.  Relief  commenced  before  the  passing  of  the 

act,  168.    PofI,  XX.  1. 
S.  Exclusion  of  period  of  relief,  103.    Ant^^ 

XVI.  1. 
i.  The  first  proviso  does  not  apply  to  exclude 

periods  of  imprisonment  out  of  the  parish. 

A  pauper  is  not  irremovable  from  a  parish 
on  the  ground  of  residence,  if,  during  any 
portion  of  the  five  years  next  before  applica- 


tion for  an  order  to  zemove  him,  he  has  been 
confined  as  a  convict  in  a  prison  out  of  the 
parish ;  for  the  period  of  such  imprisonment 
is  not  within  the  first  proviso  of  stat  9  A  10 
Vict  c.  66,  s.  1,  so  as  to  be  merely  excluded 
from  the  computation  of  time,  but  is  a  break 
in  the  residence  so  as  to  render  it  deficient 
within  the  enacting  clause  of  the  section. 
Regina  v*  Sal/ord,  106 

XVnL   Five  years'  residence :  second  proviso. 

1.  Break  by  imprisonment  of  husband  out  of 
parish. 

Pauper  resided  with  her  husband  in  a  parish 
from  June  1841  to  April  1846,  when  he  was 
committed  to  a  prison  out  of  the  parish  foi 
.felony,  of  which  he  was  convicted  at  the  next 
assises,  and  transported.  Pauper  continued 
to  reside  in  the  parish  until  September  1846. 
Held  that,  as  such  imprisonment  made  p 
break  in  the  husband's  residence,  the  pauper 
was  removable  within  stat.  9  A  10  Vict  o.  66, 
s.1. 

The  caption  of  examinations,  on  which  an 
order  of  removal  was  made,  stated  that  they 
were  taken  on  the  complaint  of  parish  ofilcers 
as  to  the  last  plaoe  of  legal  settlement  of  the 
pauper.  Held  that,  on  grounds  of  appeal, 
stating  that  the  order  and  examinations  were 
bad  on  the  face,  and  that  the  order  of  removal 
was  Bol  made  on  the  complaint  of  such  parish 
oScers,  it  was  not  open  to  the  appellants  to 
object  that  the  examinations  did  not  property 
state  the  subject-matter  of  complaint 

The  examination  of  a  relieving  officer  of  a 
onion,  before  removing  justices,  stated  that 
the  panpar  was  resident  in,  and  receiving 
relief  firom,  the  respondont  parish  within  the 
anion.  On  the  trial  of  an  appeal  against  the 
order  of  removal,  the  relieving  officer  of  the 
onion  stated  that  he  had  relieved  the  pauper, 
at  the  request  of  an  overseer  of  the  respondent 
parish,  in  which  the  pauper  was  residing ;  and 
that  he  had  continued  such  relief  by  order  of 
the  board  of  guardians,  charging  the  respon- 
dents with  the  amount;  and  the  order  book 
of  the  board  of  guardians  was  produced,  con- 
taining a  statement  of  the  parUculars  of  such 
relief,  and  that  it  was  given  by  their  order. 
Held,  that  chargeability  to  the  respondent 
parish  was  stated  in  the  examination  and 
proved  at  the  trial.  Rtgina  v.  Poit  ShrigUg, 

143 

2.  When  the  head  of  the  family  "is  not 
removable." 

The  proviso  of  stat  9  A  10  Vict  c  66,  s.  1, 
thaty  where  a  man's  wife  or  children  have  no 
other  settlement  than  his  own,  they  shall  be 
removabia  waen  he  is '  removable,  and  not 
removable  when  he  is  not,  refers  to  the  case 
of  a  man  Otfing  legally  removable,  and  not 
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to  his  being  in  fStot  remoTable  or  not  bj 
reMon  of  hif  preience  in  the  puieh  or  abienee 
from  it.    Regjna  r.  St,  Ebbtt,  137 

XIX.  RemoTability  of  widows. 

1.  Widow  remored  within  the  year  on  order 
made  before  the  aeL 

Pauper  was  residing  in  parish  W.  with  her 
hosband  at  the  time  of  his  death,  which 
happened  before  the  passing  of  stat  9  A  10 
Vict  o.  66.  The  parish  obtained  an  order  for  her 
remoraly  and  serred  notice  of  chargeabilitjr, 
Ao,  Before  actual  remoral,  the  statute  passed, 
the  widow  not  having  completed  a  residence 
of  twelve  calendar  months  from  the  husband's 
death. 

Held  tiiat»  by  sect  2  of  the  statute,  she 
was  irremovable  till  the  completion  of  such 
recidenoe,  for  that  the  clause,  though  prospec- 
tive as  to  the  removals  contemplated,  might 
be  construed  retrospectively  as  to  the  con- 
ditions under  which  removal  should  or  should 
not  be  lawfuL 

Held,  also,  that,  although  the  order  was 
valid  when  made,  it  might  be  quashed  on 
appeal,  upon  the  widow  being  actually  re- 
moved, after  the  passing  of  the  act,  and  within 
the  twelve  calendar  months*  Htgina  v.  St, 
Mary^  V^hiUehapeL  120 

2.  An  order  of  justices,  made  before  the 
passing  of  sUt  9  A  10  Vict  e.  66,  for  remov. 
ing  a  pauper  widow,  resident  with  her  hus- 
band at  tile  time  of  his  death,  was  executed, 
after  tbo  statute  passed,  by  removal  within 
twelve  months  after  hie  death. 

Held,  under  seet  2,  that  such  removal  was 
unlawful,  and  was  a  ground  for  quashing  the 
order  on  appeal  Htgina  v.  St,  PamenM,  129 

XX.  Removability.    Seet  4.    Chargeability  by 
sickness  or  accident. 

1.  What  the  other  must  state  in  such  ease. 

Under  stat  0  A  10  Vict  c.  66,  s.  4,  it  is 
good  ground  for  quashing  an  order  of  removal, 
on  appeal,  that  the  pauper  was  chargeable  by 
reason  of  sickness,  and  the  order  does  not 
state  that  the  removing  justices  were  satisfied 
that  the  sickness  would  produce  permanent 
disability. 

Although  it  does  not  appear  by  the  order 
of  removal  or  examinations  that  the  fact  of 
sickness  was  brought  before  the  removing 
justices. 

It  is  no  answer  to  such  objection  that  relief 
to  the  pauper,  though  given  after  the  passing 
of  stat  9  A  10  Vict  c.  66,  began  under  an 
order  for  relief  made  before  the  statute 
passed,  and  had  been  ever  since  continued 
without  a  new  order.  Segina  v.  Prior*» 
Bardwich,  168 

2.  Notice  of  to  the  justices,  168.    AnU,  1. 


8.  Permaneney  not  a  question  for  the  ler- 
sions,  in  Regina  v.  Prim't  Hardmitk,  17L 

4.  Need  not  be  referred  to  where  no  laek 
sickness  in  question. 

It  is  no  objection  to  an  order  of  remoral 
that  the  chargeability  may  have  been  ooca- 
■ioned  by  sickness  or  accident  not  tending  to 
produce  permanent  disability,  and  that  tbe 
order  does  not  negative  that  state  of  thinst, 
if  there  be  no  proof  that  any  chargeability  by 
reason  of  sickness,  Ac,  existed  or  wai  in 
question  at  the  time  of  the  remoral. 

An  examination  purported  to  be  tsken  bs- 
fore  A.  and  B.,  jvstices,  Ac,  in  and  for  the 
West  Riding,  at  P.  ia  the  said  Ridfaig»  m 
April  24fA,  1847,  on  the  eompiaint  tftke  ettr- 
man,  Ac,  touching  the  chargeability,  Ae.,  that 
H.  (tiie  pauper)  hath  oome  to  inhabit  and  m» 
is  inkahiting  in  E.,  their  township,  and  i«  sow 
ohargeable,  Ac 

Held  that  it  sofflcientiy  appeared  by  tbii 
caption  thai  the  eompiaint  was  made  on 
April  34th,  when  the  examinations  were  taken, 
and,  oonsequentiy,  was  made  within  the  joiis* 
diction.   Regina  v.  QooU.  ITS 

XXL  Removal:    proceedings  before  the  re- 
moving justices. 

1.  Complaint    Pott,  XXIL 

2.  Attendance    of    witnesses   under  erown 
office  subpoena,  478.    AftacAmeat,  1. 1. 

3.  Inhabitants  of  settlement  parish  compel- 
lable to  give  evidence,  478.  A<facAjiiei(<,  L 1. 

4.  Taking    objections    to  jurisdiction,  478. 
Attaehmentf  L  1. 

XXIL  Removal:  complaint. 

1.  Most  be  shown  in  caption  of  examiasHsa, 
66.    Pof<,XXULl. 

2.  What  it  must  show,   63,   72,  76.    /*«(, 
XXIL  3,  4, 12. 

3.  Must  precede  the  examination  of  witneno^ 
83,88,93.    Potf,  XXIIL  5,  6,  7, 

4.  Mode  of  stating  objection,  88,  98»  143. 
Anl^,  XVHL  1.    Po9t,  XXIIL  6,  XXX.  1 

5.  When  sufficientiy  shown  to  have  beenmadt 
within  the  jurisdiction,  172.   A»f^,  XX.  4. 

6.  Need  not  precede  issuing  of  crowp  of&ee 
subpoena,  478.     Attachment^  L  1. 

7.  Must  be  shown  to  have  preceded  diiobc* 
dienee,  478.     AtUxehmtnt,  I.  1 

XXHI.  Order  of  removal :  caption  on  exaaiina' 
tions. 

1.  Bad  as  showing  no  complaint. 

Where  an  examination,  on  which  an  ord^r 
of  removal  is  founded,  shows  no  cninplsiot, 
either  in  the  body  or  by  the  caption,  the  order 
must  be  quashed  on  appeal,  if  the  obje^tics 
be  properly  taken. 
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Altlioiigh  Uie  ord«r  itaelf  show  a  oomplftint 
S^gina  r.  St,  Thomat,  Ntm  Sarum.  66 

3.  Bad  u  showing  no   oompUI]it»    61    n. 
Po9t,  9. 

8.  MaUar  of  oomplaut  when  not  mtteiaaUy 
■peoified :  **  toaching  the  sotUoniant" 
The  caption  of  an  ezaminaiion  before  re- 
moring  jnitiees  is  insuAcient  if  it  state  only 
a  eomplaiiU  </  thm  churekwardeM  and  ovtriMr* 
•f  the  poor  of,  Ac,  **  toueking  ike  ItgcU  •ettU' 
Mcni  of"  the  panper,  not  further  specifying 
4be  natter  of  complaint  Begina  r.  £<ui 
AoacAouM.  72 

4.  Matter  of  complaint  when  not  snlBoiently 
specified:  "toaching  ehargeability/' 

In  the  caption  of  an  examination  before  re- 
moving  josticeSy  it  is  not  sufficient  to  state 
that  such  examination  is  taken  on  the  com- 
plaint  of  the  OTerseere^  toneking  tke  ckarge- 
abifity  of  the  paupers,  without  directly  alleg- 
ing a  complaint  that  they  were  chargeable. 

A  notice  of  chargeability  sUted  that  "  the 
perwont  named  in  tke  order  kereunto  annexed** 
hare  become  chargeable,  Ac. ;  not  otherwise 
naming  them.  A  counterpart  of  the  order  of 
removal,  naming  the  paupers,  was  written  on 
the  other  side  of  the  same  sheet  of  pi^r. 
Held  insufficient.     Begina  t.  OowtereaL       76 

6.  Not  sufficient  where  the  oomplaint  follows 
the  eaptton. 

An  examination  before  remorlng  jostiees 
was  stated  in  the  caption  to  be  the  examina- 
tion of  H.  (orerseer  of  the  removing  parish) 
and  of  A.,  B.,  and  C,  touching  the  settlement, 
Ac.;  but  the  caption  recited  no  complaint  by 
the  overseers.  The  examination  began  by 
stating  that,  first,  H.,  the  overaeer,  makeUi 
oath  and  saith  that  the  overseers,  Ae.,  eom- 
plain  and  say,  and  this  examinan^  by  their 
direction,  Ac,  maketh  oath  and  saith  that» 
Ac ;  laying  a  soffieient  complaint,  and  stating 
material  facts.  Then  followed  die  deposition 
of  A.,  beginning  ''And  this examinant A.  for 
herself  maketh  oath,  and  saith,"  Ac ;  and  the 
other  depositions  in  the  same  form. 

Held  that  the  want  of  a  oomplaint  in  the 
caption  was  not  supplied,  for  that  the  com* 
plaint  must  precede  the  examination  of  any 
witness.    Begina  v.  Momk-Bretton,  83 

6.  Not  sufficient  where  the  oomplaint  follows 
the  eaption. 

Examinations  before  removing  Justices  con- 
siited  of  the  examination  and  complaint  of 
an  overseer  on  behalf  of  the  parish  ofleers, 
regularly  drawn  up,  stating  a  ooraing  to 
inhabit  and  ehargeability ;  also,  of  the  pan- 
par's  examination  as  lo  settlement,  the  eaption 
Af  which  wae :  "  The  swiMtlia  e^"  Acf 


"taken  on  oath," Ac,  "before  us,"  Ac,  "Jus- 
tices,''Ac,  "for  the'Said  county,  toaching  the 
place  of  settlement,"  Ac;  not  mentioning  any 
complaint  Held  that  the  caption  failed  to 
show  Jurisdiction,  and  that  the  examination 
was  invalid :  Although  the  order  purported  to 
be  made  on  due  proof  of  the  oomplaint  as  well 
by  examination  of  the  overseer  and  pauper  on 
oath  as  otherwise. 

And  that  the  objection  might  be  taken  on  a 
ground  of  appeal  stating  only  "  that  the  said 
examinations  and  ord«r  are  bad  on  the  faces 
of  them  respectively."  Begina  v.  Witkam.  88 

7.  Complaint  following  caption. 

The  caption  of  examination  before  remov- 
ing Justices  began :  "  The  examination  of  F. 
C,  one  of  the  overseers  of  M.,  and  of  M.  L." 
(the  pauper),  "  touching  the  place  of  settle- 
ment of  M.  L.,"  "severally  made  and  taken 
on  oath  upon  the  complaint  of  the  overseers 
of  If.  before  us,"  Ac.  "  The  said  F.  C,  on 
behalf  of  the  overseers  of  M.,  eomplaineth," 
Ac  (staUng  oomplaint  of  the  inhabiting  and 
chargeability,  Ac).  "The  said  M.  L.,  for 
herself,  on  her  oath  as  aforesaid,  saith* 
(stating  facts  as  to  settlement,  Ac). 

Held  that  the  examinations  did  not  suf- 
ficiently show  Jurisdiction  in  the  Justices, 
since  it  did  not  appear  by  any  caption  that  a 
proper  complaint  had  been  made  when  M.  L. 
was  examined.    Begina  v.  Skefield.  93 

8.  One  general  eaption  suffieient 

When  an  order  of  removal  is  made  on  seve- 
tal  examinations,  it  Is  not  necessary  that  each 
examinatioa  should  have  a  distinct  caption,  if 
there  be  one  eorreot  eaption,  containing  the 
names  of  all  die  deponents,  at  the  head  of  the 
examinations,  and  each  examination  contain 
a  reference  to  such  heading  by  the  weirds : 
"  Tke  eaidf*  A.  (a  deponent  named  in  the  gene- 
ral eaption)  "  upon  his  oath  saith."  Begina  v. 
iSlr.  Miekaelf  Coventry,  96 

9.  Not  aided  by  order. 

Where  examinations,  on  which  an  order  of 
removal  is  founded,  show  no  complaint,  either 
in  the  body  or  by  way  of  eaption,  the  order 
must  be  quashed  on  appeal  if  the  objection  be 
properly  taken.  Although  the  order  itself 
show  a  complaint,  and  recite  that  the  Justioes 
have  examined  witnesses  of  the  same  names 
as  those  subseribed  to  written  examinations. 
Begina  v.  HolywelL  61 

10.  Not  aided  by  order,  55,  83.    Antl,  1,  5. 

11.  Jurat  aided  by,  19.    Poet,  XXXL  7. 
13.  Complaint  when  sufficiently  shown. 

In  the  caption  of  an  examination  befbre 
removing  Justioes,  the  recited  complaint  of 
the  oTtneen  is  soffieient,  If  it  state  that  the 
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|Minpen  hATe  come  to  inhabit  and  are  charge* 
able,  without  adding  that  they  are  not  settled 
and  do  not  prodnoe  a  eertilleate.  Btgina  ▼. 
Addingham.  6S 

13.  When  it  gnfficiently  ehowe  the  complaint 
to  hare  been  made  within  the  jarisdietiony 
172, 178  n.    Anti,  VIIL  4,  XX.  4. 

14*  Qroand  of  objection,  how  to  be  eet  forth, 
88,  98,  143.  Ana,  6,  XVIII.  1.  Pott, 
XXX.  2. 

XXIV.  Order  of  remoTal :  examinations. 

1.  When  not  necessarj  to  let  forth  extracts 
from  docaments  produced. 

To  prove,  before  removing  jnstioes,  that  the 
occupier  of  premises,  in  respect  of  which  a 
settlement  in  the  parish  of  P.  was  relied  upon, 
had  been  assessed  to  the  poor  rate  in  1840- 
1841,  the  removing  parish  called  the  vestry- 
clerk  of  P.  His  examination  was :  J.  M.  **  on 
his  oath  saith  that  he  now  produces  th«  poor 
rate  books  of  the  said  parish  of  P.,  for  the 
years  1840  and  1841."  The  other  examina- 
tions proved  the  renting,  occupation,  and  pay- 
ment of  the  rates,  for  which  receipts  were 
exhibited,  signed  by  the  collector  of  P.,  but 
no  further  mention  was  made  of  the  rate 
books  or  their  contents,  nor  was  any  extract 
added.  On  appeal,  because  the  examinations 
did  not  show  by  legal  evidence  that  the  party 
was  assessed,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  auf- 
flciency  of  the  exeminations. 

Held  (Lord  "Dkkmam,  C.  J.,  and  Colbiud«s, 
J.,  dubitantibns),  that  the  examinations  were 
sufBoient,  for  it  must  be  presumed  thai  the  re- 
moving Justices  inspected  the  rate  book ;  and, 
if  there  was  any  mode  in  whieh  the  material 
entries  oould  have  been  annexed  to  the  exami- 
nations, that  addition  was  not  necessary  for 
the  informaGon  of  the  appellants,  the  book 
itself  being  in  their  custody.  R^gina  v.  iSlt. 
fnnera»,  4 

L  What  does  not  form  part  of  the  examina- 
tions, 4.    Ant^  1. 

S.  Jurat:  when  a  f wearing  before  Justioes 
snfflciently  appears,  19.    Pout,  XXXI.  7. 

XXV.  Order  of  removal :  form. 

1.  Place  of  making,  when  sufficiently  shown 
to  be  within  jurisdiction.  111.  Ant^,  XVI.  4 

2.  What  need  not  be  negatived :  five  years' 
residence.  111.    jitif^,  XVL  4. 

8.  Permanence  of  disability  by  sickness  or 
accident,  168, 172.    AnU,  XX. 

XXVI.  Suspended  order. 

1.  Time  of  appeal  against 

In  April,  1843,  an  order  was  made  for  the 
removal  of  a  pauper  from  parish  B.  to  parish 


C,  and  was  suspended  the  tame  day ;  and  G. 
was  served  with  notice  of  the  order  ef  re- 
moval on  17th  April,  1843.  On  2dth  August 
1840,  Stat  9  A  10  Viet.  «.  f  0,  came  into  opera- 
tion. Pauper  had  resided  in  B.  five  yean 
next  before  the  making  the  order.  In  Sep- 
tember, 1847,  execution  of  the  order  was  ^• 
reeted  by  another  order  of  justices ;  and  the 
pauper  was  removed  to  C.  AiUrwards  CL 
appealed  against  the  first  order. 

Held,  that  the  appeal  was  too  late,  inas. 
much  as  sect  2  of  stat  49  0.  3,  c.  124^  makes 
the  time  of  appealing  against  a  nispeaded 
order  run  from  the  time  of  serviee  of  the 
order,  and  not  from  the  removal ;  and  stsL  9 
k  10  Vict  c.  86,  s.  I,  does  not  give  any  power 
of  appeal  against  the  removal  itself. 

But  that  the  order  of  September,  1847, 
which,  after  directing  the  exeeotion  of  the 
first  order,  ordered  G.  to  pay  to  B.  1002.  for 
charges  incurred  by  the  suspension,  must  be 
quashed  on  appeal,  since  stat  35  O.  3,  e.  101, 
s.  2,  gives  such  expenses  only  in  the  case  ef 
the  death  or  removal  of  the  panper;  and 
here  the  pauper  was  not  dead,  and  the  re- 
moval, being  iUegal  under  stat  9  4  10  Viet 

0.  66,   s.    1,  was  no  removaL     Btgimm  x, 
Ohedgrave,  204 

2.  Removal  under,  when  rendered  illegal  by 
stat  9  A  10  Vict  c.  66,  s.  1,  206.    Amt^  I. 

3.  Remedy  for  such  illegality,  206.     Awiik,  1. 

4.  Order  for  charges,  contingent  on  what 
events,  206.    Antk,  1 . 

XXVn.  Notice  of  chargeability. 

Must  express  the  names  of  the  panptrs,  76. 
Ant^  XXUL  4. 

XXVIII.  Appeal  against  order  of  removal-:  ts 
what  sessions. 

1.  Against  suspended  order,  206.  Am^ 
XXVL  1. 

2.  To  county  sessions  against  order  of  eevnty 
justices  though  made  without  jniisdielw^ 
805.    PoH,  XXXVL  9. 

XXIX.  Appeal    against    order    of    removal, 
grievance. 

1.  Not  that  panper  has  become  irremovable 
since  the  order,  117.    Anti,  XVI.  10. 

2.  That  panper  has  been  removed  after 
having  become  irremovable  since  order, 
120, 129.    Anti,  XIX. 

XXX.  Appeal  against  order  of  removal  r 
ment  of  grounds. 

1.  Ground  in  the  nature  of  general  dein 
Lets  in  insufficiency  of  caption,  88.    Amii, 

XXIIL  6. 

2.  Ground  set  forth,  that  examination  does 
not  show  complaint;  real  objeetioa  thai 
the  caption  does  not 
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If  Ui«  gronnd  of  sppMl  ftgabiit  aa  order 
of  romoral  be  merelj  that  it  does  not  i^pear, 
apon  the  face  of  the  *'  ezamiziationB,"  that  it 
was  made  upon  a  proper  complaint;  the 
objection  ie  euffieiently  answered  by  ahowing 
diat  sneh  a  complaint  appeari  in  the  body  of 
the  examinatione,  although  no  caption  shows 
iL    Segina  r.  St.  Margartt,  Xtfteettar.  98 

XXXI.  Statement  of  groonds  of  appeal:  tra- 
Torse. 

1.  Gronod  set  fbrth  that  caption  did  not  state 
complaint  of  overseers  :  gronnd  that  it  did 
not  show  the  suljject-niatter  of  the  oom- 
plaint,  not  avaiUble,  143.    Jatf,  XVIII.  1. 

2.  General  traverse :  where  only  one  settle- 
ment set  forth. 

Examinations,  on  which  a  widow  and  her 
children  were  removed,  alleged  that  the  de- 
ceased  husband  was  bom  in  the  appellant 
parish,  and  stated  no  other  gronnd  of  settle- 
ment The  onl  J  gronnd  of  appeal  controTcrt- 
ing  the  settlement  stated  that  the  widow  and 
children  **  were  not,  at  the  date  of  the  order, 
nor  was  the  husband  at  the  time  of  his 
decease,  legally  settled  in"  the  appellant 
parish. 

Held,  that  this  was  a  sufficient  traTcrse  of 
the  examinations  to  put  the  respondents  to 
prove  the  birth  in  the  appellant  parish.  i7«. 
gina  V.  St.  GiUt,  Colekuter.  IS 

3.  General  traverse :  when  not  eoopled  with 
more  specific  objections. 

A  pauper  was  removed  on  examinations 
showing  a  derivative  settlement  from  his 
mother,  she  having  become  settled  by  renting 
a  tenement  A  ground  of  appeal  was  '*  thai 
the  statements  contained  in  the  said  exami- 
nations are  not  true." 

Held  that  the  respondents  were  obliged,  by 
this  ground  of  appeal,  to  prove  the  alleged 
Mttlement,  the  traverse  not  being  too  general, 
ttd  there  being  no  other  more  specific  objeo- 
(«n.   Regina  v.  St.  Pancraw,  81 

i.  General    traverse:     when    coupled    with 

specific  denials. 

A  pauper  widow  was  removed  on  examina- 
tions showing,  first,  relief  to  her  husband 
and  herself  at  diff'erent  times,  secondly,  an 
order  for  removal  of  the  pauper,  as  such 
widow,  noappealed  against,  and  removal 
accordingly.  One  ground  of  appeal  was  that 
fmtker  the  hmtband  uor  pauper  had  any  Mttle- 
wenl  in  the  appelUtnt  pariah.  Another  ground 
was,  that  the  last-mentioned  order  of  removal 
was  not  sent  to  the  appellants  with  the  exami- 
nations. Another  ground  stated  that  the  re- 
ll«f  was  either  not  given,  or  given  by  mistake. 
Another  ground  set  up  a  five  years'  residence 
the  present  removal  being  since  stat  9  A  10 


Vict  e.  86).  The  remaining  grounds  eon- 
aiated  of  objections  to  the  examinations,  the 
order  and  the  notice  of  chargeability ;  and 
denial  of  the  ohargeability,  Ac. 

Held  that,  upon  these  grounds,  the  respond- 
ents were  not  bound  to  prove  the  former 
order  of  removal,  it  not  being  put  in  issue. 

A  statute  (1  A  2  W.  4,  c.  li.,  local  and  per- 
sonal,  public)  incorporated  guardians  elected 
for  several  parishes  of  a  district;  and  enacted 
that  the  Corporation  should  have  the  care, 
and  provide  for  the  maintenance,  of  all  the 
poor  of  the  said  parishes,  and  should  exercise 
all  the  powers  and  authorities  of  church- 
wardens and  overseers  in  the  management 
and  removal  of  the  poor,  and  might  institute 
and  defend  any  appeal  against  any  order  re- 
lating to  the  poor ;  and  all  orders  of  removal 
of  poor  persons  chargeable  to  any  of  the 
parishes  were  to  be  made  on  the  complaint 
of  the  Corporation.  The  Corporation  was  to 
apportion  the  sums  to  be  raised  for  the  relief 
of  the  poor  among  the  several  parishes,  to  be 
paid  to  the  treasurer  of  the  Corporation ;  and, 
to  enable  them  to  make  such  apportionment^ 
power  was  given  them  to  call  for  certain  evi- 
dence as  to  the  amount  of  property  in  the 
several  parishes.  Appeals  against  orders  of 
removal  from  any  parish  within  the  district 
to  any  parish  without  were  to  be  made  on 
notice  to  the  Corporation. 

Conceded:  that  relief  given  to  a  pauper 
residing  within  one  of  the  parishes  in  the 
district,  by  the  relieving  officer  of  the  Corpora- 
tion, showed  ohargeability  to  such  parish. 
Regina  ▼.  St.  Mary,  Bungay,  38 

5.  Distinction  between  traverse  of  settlement 
and  traverse  of  evidence  of  settlement,  88. 
AnUf  4. 

6.  Traverse  how  construed ;  when  not  so  at 
to  include  dates.  Regina  v.  Widecombe  i» 
the  J/oor,  14  n. 

7.  Omission  to  trarerse  one  of  several  settl^M 
meats  alleged. 

An  examination,  transmitted  with  an  order 
of  removal,  began  thus :  **  The  examinatioB 
of  A.  B.,  sow  resident,"  Ac,  ''taken  before 
us,  C.  D.  and  E.  F.,  two  of  her  Mtii%%ij't 
Justices  of  the  peace  in  and  for  the  county  of 
Salop,  upon  the  complaint,"  Ac,  "  this  Kih 
day  of  January,  1847.  The  said  examinanty 
A.  B.,  upon  his  oath  saith,"  Ac.  At  the  foot 
were  the  words  **  Taken  and  sworn  at  B.*  (in 
Salop),  *'thls  25th  day  of  January,  1847.  C. 
D.,  B.  P." 

Held,  that  a  swearing  before  Justices  ap- 
peared sufficiently,  though  the  names  of  the 
magistrates  were  not  preceded,  in  the  Jnra^ 
by  the  words  "before  us." 

The  examination  stated  that  the  paapar 
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WM  born  in  the  appellant  parish,  and  had 
done  no  act  to  gain  a  settlement ;  and  then  it 
went  into  a  detail  of  facte  showing  a  derira- 
tire  settlement  in  the  same  parish,  acquired 
by  the  pauper  throagh  his  tether. 

Held  that  the  respondents  were  entitled,  at 
the  sesuons,  to  abandon  the  deriTaUre  and 
rely  upon  the  birth  settlement,  and  thereupon 
to  hare  the  order  of  remoral  confirmed,  the 
birth  settlement  not  being  trarersed  by  the 
gounds  of  appeal.     Regina  r.  ElUimere.    19 

.XXXII.    Appeal  against   order  of  remoTal; 
statement  of  affirmative  grounds. 

L  Immaterial  varianee:  rejection  of  insen- 
sible date. 

A  pauper  was  remored  on  an  examination, 
taken  1st  May,  1847,  stating  a  settlement 
through  a  binding  in  1804,  by  indenture  of 
apprenticeship,  which  was  destroyed  ''  thirty 
eight  years  ago,"  and  serriee  thereunder  and 
residence.  The  ground  of  appeal  was  that 
the  pauper  "  was  not,  in  the  year  18S4»  l«g*Uy 
bound  apprentice"  ^as  stated  in  the  exami- 
nation." 

The  sessions  held  that  the  apprenticeship 
was  not  traTersed,  and  confirmed  the  order, 
•ubjeet  to  a  case,  stating  the  ikets  as  above, 
and  that  the  order  of  sessions  was  to  be 
<iuashed  if  this  Court  should  be  of  opinion 
that  the  grounds  of  appeal  did  raise  an  issue 
on  the  question  of  settlement. 

Held :  1.  That  the  question  so  stated  might 
be  entertained  by  this  Court  as  a  question  of 
.    Uw. 

2.  That  the  order  of  sessions  was  wrong, 
and  must  be  quashed,  inasmueh  as  it  could  be 
eoUected  from  the  examination  and  statement 
of  grounds  that  the  respondents  could  not  hare 
been  misled  by  the  rarianee  in  the  latter  as 
to  the  date:  and  that  such  date  must  be  re- 
jected  as  insensible.  Begina  ▼.  Atton  nigh 
Birmingham,  26 

2.  Particularity:  <'on  or  a1>out"when  sufii- 
eient,  178  n.    AmO,  VUL  4. 

XXXIII.  Appeal  against  order  of   remoTal : 
Judgment. 

Proper  form  where  the  pauper  has  become  ir- 
removable sinee  the  order,  117.  AnU, 
XVL  10. 

ZXXIV.   Appeal  against  order  of  remoral: 
•peeial  oase. 

1.  What  a  matter  of  law :  Tariaaee»  26.  Antti, 
XXXU.  1. 

2.  Particularity  of  ground  of  appeal,  178. 
Anti,  Vin.  4. 

XXXV.  Special  case :  certiorari. 

Order  of  sessions,  confirming  order  of  justices, 
quashed  if  no  appeal  lies,  298  n.  Post, 
XXXVL  7. 


XXXTL  Pauper  lunatle. 

1.  Remoral  to  and  maintenance  in  itjhm 
not  within  the  five  years  enactment 

A  pauper  Innatio  may  be  sent  to  an  asytea 
by  order  of  a  justice,  under  stat  8  A  9  Yict 
o.  126,  s.  48,  though  he  has  resided,  for  in 
years  next  before  the  appUeatioo  for  iseh 
order,  in  a  parish  different  from  that  in  whid 
tiie  asylum  is  situate,  the  case  of  such  remoral 
being  an  exception  to  the  general  ensetmeBt 
of  Stat  9  A  10  Viet  o.  66,  s.  1.  And  jiattkct 
may  afterwards  make  orders  under  stat.  8  k 
9  Viot  c.  126,  ss.  58,  62,  a<yndgiDg  sacli  pan. 
per  to  be  settied  in  a  parish  otlier  than  that 
in  which  he  has  so  resided,  and  reqnirisf 
such  other  parish  to  pay  for  maintenanee,  4c 

Qtutre,  whether,  if  such  pauper  reoovered, 
and  returned  to  the  parish  whence  he  vai 
taken,  the  order  under  sect  58,  or  the  actual 
removal,  would  be  deemed  to  cause  a  break 
of  residence  in  such  parish,  disentitling  him 
to  the  benefit  of  the  five  years  formeily  cob> 
pleted  there.    Eegina  v.  Leaden  Soothing. 

181 

2.  Situation  ol^  when  discharged  cured,  181, 
187.    Antif  1. 

S.  Discretion  of  justices  to  confine  bin,  or  U 
remove  him  as  an  ordinary  pauper. 

Under  stat  8  A  9  Vict.  e.  126,  s.  48,  it  is  sot 
necessary  that  a  lunatic,  chargeable  to  apariih, 
should  be  sent  to  an  asylum  or  licensed  hoise. 
The  justice  before  whom  he  is  brought  if  to 
decide  whether  he  is  a  proper  person  to  be 
confined  or  not;  and,  if  not  confined,  he  maf 
be  removed  to  his  parish  as  an  ordissry 
pauper. 

An  idiot,  aged  thirty-three,  living  with  bii 
parents  in  parish  B.,  became  chargeable;  and 
thereupon  he  and  they  were  removed  by  ordv 
of  justices  to  parish  T.,  their  place  of  settle- 
ment The  order  was  never  appealed  apisrt. 
The  fother  retained  his  house  in  B.,  is  the 
care  of  two  of  his  children,  who  were  emaBo- 
pated;  and,  when  removed,  he  intended  to 
return  as  soon  as  he  could.  After  four  dan, 
the  paupers  did  return  to  the  house  in  B.  with 
the  consent  of  the  overseers  of  T.,  who  pro- 
mised to  send  weekly  relief  to  the  parents  for 
the  son :  but  the  son  again  became  chargeable 
to  B. ;  and  another  order  was  made,  findtag 
the  son  and  parents  chargeable,  and  orderiof 
their  removal  to  T.  The  family  had  resided 
in  B.  for  five  years  next  before  the  making  sf 
this  order,  excepting  only  the  four  days  abort 
mentioned.  On  appeal  (not  stating  ss  s 
ground  that  the  parents  were  not  chargceUo 
at  the  date  of  the  second  order),  and  saao 
stated  by  the  sessions : 

Held  that  the  five  years'  residence  wai 
broken  by  the  removal  to  parish  T.,  and  Ihst 
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the  panpen  were  not  irremoTable  ftt>m  B. 
under  stat  9  A  10  Viet  o.  66,  e.  1.  Be^na 
T.  Bam»Uy,  193 

4  Dittinctnm  between  Innaticfl  fit  to  be  eon- 
fined  and  thoae  who  are  not,  198.    Jm)^  8. 

6.  How  many  orderf  neeestary. 

The  a4)itdioation  of  the  Mttlement  of  a 
lonatio  pauper,  and  the  order  for  hb  mainte- 
nance, under  etat  8  A  9  Viote.  126^  as.  58, 62, 
may  be  contained  in  the  same  Instnunent. 

The  order  of  maintenanoe  may  be  made  on 
the  orerseerf  of  the  parish  in  which  the  Innatio 
paaper  is  settled,  althongh  such  parish  be 
comprised  in  a  union.  Rtgina  t.  TjfrwXitL  292 

6.  Order  of  maintraaiiM  on  Whom  made,  292. 
ilfU^,  6. 

7.  No  appeal  against  order  of  abjudication  of 
settlement. 

No  appeal  lies  against  an  order  mersly  ad- 
judicating the  settlement  of  a  lunatic  pauper, 
though  the  settlement  may  be  disputed  on 
appeal  against  an  order  of  maintenanoe  reoit- 
ing  such  acyndication. 

Where  the  sessions,  on  appeal  against  an 
order  of  a^jndieatioii,  confirmed  the  order,  but 
stated  a  case»  raising  the  queetion  wbelhtr  dr 
not  the  sessions  had  jurisdiction  to  entertain 
the  appeal,  this  Court,  on  motion  to  quash  the 
order  of  a4judication  and  order  of  SessioDSy 
made  the  rule  absolute  to  quash  the  latter 
order  "for  want  of  jurisdiction,"  but  dis- 
charged the  rule  as  to  the  original  order. 
Regina  T.  St,  Panenu.  289  n. 

8.  Who  the  respondent  in  appeal  against 
order  of  maintenance. 

On  appeal  by  parish  S.  froln  an  order  of 
jnstioeB  (under  stat  8  A  9  Vtet  e.  126), 
whereby  they  adjudged  the  settlement  of  a 
lunatic  pauper  to  be  in  S.,  and  ordered  8.  to 
foy  to  the  treasurer  of  the  guardians  of  the 
union,  in  which  the  parish  of  C.  was  situate, 
the  expenses  incurred  by  parish  C.  about  the 
examination,  conreyance,  maintenance,  Ao., 
cf  the  lunatie,  the  sessions  quashed  the  order 
of  justices,  and  ordered  the  orerseers  of  parish 
0.  to  pay  the  costs  of  the  appeal  to  the  OTcr- 
leers  of  parish  S. 

Held,  that  it  suflleiently  appeared  upon  the 
order  of  sessions  that  parish  C.  was,  substan- 
tially at  all  erents,  respondent  in  the  appeal, 
so  as  to  be  liable  to  the  costs.  B^ginm  t. 
CkatKam,  860 

9.  Who  may  appeal  against  order  of  mainte- 
nance made  on  treasurer. 

By  order  of  justices  under  stat  8  A  9  Vict 
«  126,  s.  62,  reciting  that  the  settlement  of  a 
innatio  paaper  had  been  adjudged  to  be  in  a 
township  within  a  poor  law  union,  the  trea- 


surer of  the  guardians  of  such  union 
directed  to  pay  a  sum  for  the  pauper's  main- 
tenance. Held,  that  both  the  officers  of  the 
tdwnship  and  the  guardians  of  the  union  had 
such  an  interest  in  contesting  the  order,  that 
they  might  jointly  appeal  against  it 

If  jttitioes  of  a  eounty  make  such  order 
without  jurisdiction,  the  order  may  be 
appealed  against  at  the  county  sessions,  and 
cannot  be  appealed  against  at  the  sessions 
to  which  the  appeal  would  have  lain  had  the 
order  been  made  by  the  justices  who  had  the 
juriidietion.  J?«^«iaT.  Lanetuhin  Jvttieet,  306 

10.  Joint  appeal  by  guardians  and  oYersecri, 
805.    Ami,  9. 

P0SSB88I0N. 

I.  What  it  is. 

1.  When  it  does  not  import  exclusiTC  po«i6S- 
slon,  837.    Tikant  in  Common,  L 

2.  Meaidngora8apiaiedtoohattels,260,265. 
Trovtr,  II.  1. 

IL  Plea  of  not  possessed,  265.     Trover,  IL  1. 

POSTBA. 
Amendment  o^  546.    Amendment,  HL  1. 

P08TP0KE1IBNT. 
Of  motion  for  new  trial,  855.    Meg»  Oen, 

TOWER. 

L  Compulsory. 
BxpiMtlon  of,  448.   Mand^mut,  TIL  1. 

XL  SUtutoiy. 

1.  What  statutory  powers  discretionary,  654. 
Bter, 

2.  Leasing  power  under  local  act 

Bffeot  of  omitting  a  coTcnant  required  by 
the  Act,  998.    CorjMraHon,  II.  1. 

Til.  Of  resumption,  244.    Condition,  1. 1. 

PRACTICE. 

See  the  following  heads : 
Amendment.  ArhitreUion,  Attachment,  Attor- 
ney,  Ctrtiorari.  County  Court,  Debtor 
Ejedment,  Exeeuiion,  Jny^rieonmenL  Judg^ 
ment  5y  Default.  Noneuit.  NoHee,  Plea, 
Reguim  OeneraUe.  RvUe  of  Court,  TVeie. 
Verdiet,     Witneet. 

PRB0UHPTION. 

L  Omnia  ritd  tea^  acta. 

1.  As  to  justices  being  of  the  quorum,  478. 
Attaehmient,  L  1. 

2.  From  acting  in  Ae  particular  eltse,4t8. 
Attachment,  I.  1. 

n.  Of  things  hating  been  done  in  the  mantt6r 
indicated  by  the  conduct  of  parties. 
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BEOTOBT. 


1.  Aj  to  oompletenen  of  exeoated  oontnotiy 
998.    (hrporaium,  II.  1. 

2.  Of  demiM  from  year  to  year,  from  receipt 
and  difltribntion  of  rent^  998.  Oorporatiom, 
ILL 

9.  Of  deUreiy  of  deed,  699.    D^d,  L 

in.  Surrender  of  term  when  not  profnmed, 
riL  AUomejffJLl. 

PBINOIPAL  AND  AGBNT. 

PBiyiLBGBD  COlOfUNIOATION. 
FigeHL   ^MoriMy,  ILL 

PRIVITT. 

Between  reetor  and  minister  of  distriet  ehoroh, 
971.    Chmwiendam, 

PBOCBBDmaS. 

What  to  be  retimed  in  error,  1036.   Banhmpi, 
LL 

PBODUCTION. 

Of  dooomenti  by  attorney  for  stranger,  711. 
^oriMy,  n.  1. 

PBOFIT. 
Ai  between  tenants  in  common,  986.  ^Imoim^  L 

I 

PBOHIBITION. 
When  reftised. 

To  interfere  with  bishop  acting  within  his 
Jnrisdiotion,  488.    Betuflee,  L  L 

PBOMOTIONS. 
Page  854. 

PBOSBCTJTION. 
L  HaUoions,  267.  Maliee,  L  1. 
n.  Order  for  costs,  339.    Co§u,  Y.  1. 

PBOSBOUTOB. 

Liability  for  detention    under   remand^  871. 
Aetion,  IL  3. 

PBOTBCTION. 
By  final  order,  634.    IMtor,  IL 

PBOTEST. 
Against  ehnrchrate,  838.     OkurekraU,  I. 

PBOVISO. 

I.  When  it  operates  as  a  condition,  and  when 
as  a  mere  eoTenan^  344.    OondiHcnf  L  1. 

n.  In  a  statute. 
Constraction  of,  106, 137, 149.    Poor,  ZYIL 

xvnL 


PUBLIOAN. 
Page  493.  C(moietum,lL 

PUBLIC  COMPABT. 

PUBLIO-HOUSB. 

L  Lloense  to  retul  beer:  oraneer's  oaMmUi 
654.    Botr. 

n.  Page  492.    Omvietion,  XL 

PUKISHMBNT. 

For  non-repair  of  ohnreh,  in  OotUng  t.  Vdej, 
848, 367,  885, 893. 

PUBOHABBB. 

Vendors  and  purchasers.    Vtndcn, 

PUTATIVB  FATHBB. 
Page68L    BoMtard. 

QUALOIOATION. 

L  Omission  of  qualifying  words,  317.   Dtom, 
LL 

n.  In  distinct  sections,  493.    OwvielMis  IL 

in.  Ofaubstitnto,  884.    OmaCoMs. 

QUBBITB  BBNCH. 

Court  of. 
Jurisdiction.    Jorudiation,  L 

QUOBtniL 
Presumption  as  to,  478.    Auackmmdt  L  L 

QUO  WABRANTO. 
Stating  ol^ections  in  Bule  NisL 
What  not  sufficient  936.    (kmOjf  Oomi,  L 1. 

BAILWAY  COMMISSIOirEBS. 

Appointment  of  umpire  by,  M3.    ArM(ralJt% 
VIL 

BATEPAYBBS. 

Meeting  ot,  898  n..  Majority,  L    338.   Otftl^ 
roU,  L 

BBCOBD. 
Party  to,  367.    JToIum^  L  L 

BECOYBBT. 

Bar  by  former  recoreiy. 
Under  arbitration,  576.   Aefton,  L  L 

BECTOB. 
Bent  in  lieu  of  Uthe,  419.  Poor,  TL 

BECTOBT. 
Page  971.    Oowmmimm, 


BEDBMPTION. 


EIGHl?. 
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RBDBMPTIOK. 
Qflaadtoz^TSe.   Land  Tax. 

REFEREKCB. 
L  Inoorpontion  by,  T6.   Poor,  XXTTT.  4. 
IL  To  mMMUr,  830.    CUrgymam,  IL 
m.  To  arbitntloii.    ArUtraHoa. 

BEFVSAL. 

By  minority:  when  it  is  that  tho  minority  may 
JM^  828.     Ckwrekraio,  L 

BEOISTRAB. 
OfeoortoflMaikniptoy,  1026.  Banhru^'Ll, 

REGISTRATION. 
Ofdmnwtiopiooe,  2ir.   Ihrama,  1.1, 

REQIBTRT. 
Of  ship,  890.    iSAtjpiptM^,  m.  L 

REGUIiS  eBKBRALBS. 

L  HU.  T.  r  A  8  a.  4.  Qao  winaato:  what 
ftatoment  of  objootion  infufldtD^  980. 
CowUff  Oowrt,  L  1. 

n.  Uieh.  T.  8  W.  4.(12)  Time  for  pleading 
expiring  before  10th  Angnit^  949.   Timo. 

nL  HU.  T.  4  W.  4.  Pleading  in  partienlar 
notions,  Y.  BistribntaUe  allegation,  721. 
DiHotbaUy,  L 

IV.  B.  T.  7  Viet  Satislketfon  pieee  alteration 
in  form  o^  1« 

V.  Trin.  T.  11  ^ot.  Porm  of  satisftetion 
piece^  1. 

VL  Mieh.  T.  12  ^et  Kotioe  of  postponed 
motion  for  new  trial,  865. 

RBMANB. 
Who  notliable  for  in  trespass,  871.  AoHom,  U,  1. 

REMANET. 

Page  928.   2ro9umi,ILZ. 

REMEDT. 

Landlord's  remedy  against  sheriff  for  not  pay- 
ing orer  the  year's  ren^  678.  Landlord  and 
Tenant,  Vm.  8. 

REMOVAL. 

I.  Ofgoods  taken  in  exeention,  what  eumstitates, 
673.    Landlord  and  Tmumt,  YUL  8. 

U.  Of  spirits,  905.    JDutUUry,TL 

in.  Of  poor.  Poor. 

RENT. 
L  In  lien  3f  tidie :  lateabiUty,  419.    i^1or,  VL 


XL  Rent  issues  and  profits,  as  between  tenants 
in  eommon,  986.    Aooonn*,  I. 

nL  Penal,  558  n.     Landlord  and  Tmant,  VIL 

IV.  Snecessor  aooepting,  nnder  roid  or  voidable 
lease,  998.    Corporation,  IL  1. 

REPAIR. 
L  Of  turnpike  road^  816.    Turnpike,  V.  1. 
n.  Of  ehoroh,  828.     Ckurelraie,  I. 

REPLEVIN. 

Arowry :  distress  for  interest  on  eonsideration 
money  paid  for  redemption  of  land  tax,  726. 
Land  Tax,  L 

REPLICATION. 

Written  acknowledgment  replied  to  plea  of 
statute  of  limitations,  662.    AeknowUdgmeni. 

REPRESENTATION. 
False  representations,  856.   Company,  I.  1. 

REQUEST. 

When  trayersed  and  not  found  by  special  rer- 
diot    Cltgg  t.  Dearden,  598. 

RESIDENCE. 

L  As  pauper  lunatie  in  asylum,  181.  Po«v> 
XXXVLL 

n.  Pietitious  by  rirtne  of  statutory  prorision, 
181,187.    Poor,  XXXVLl. 

IIL  Break  of,  by  removal  under  order,  193. 
Poor,  XXXVL  8. 

IV.  To  constitute  irremorability.  Poor,  XXXV. 

RESPONDENT. 
Substantial,  800.    Poor,  XXXVL  8. 

RESUMPTION. 
Power  to  resume  any  part^  244.  Condition,  1. 1. 

RETURN. 
To  writ  of  error,  1026.   Bankrupt,  L  1. 

REVENUE. 
L  Exeise.  Sxeiee. 
n.  Land  Tax.    Land  Tax*. 
nL  Stamp  duties.    St€mp. 

RIGHT. 

L  Subserrient  rights,  739.   Mine,  1. 1. 

n.  Pleading. 
When  the  grounds  must  be  stated,  734.   Eaee* 
mnt,  IL  1.  789.   Jf  tiM,  L  1. 

IIL  Dirisible  aUegation,  721.    Divieihility,  L 
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SHIFFIKa. 


BULES  OF  COUBT. 
I.  GenenL    BeguUt  0«uraki, 

XL  Stating  objeetloni  in. 
What  insoffleient,  936.    Oomijf  Oo%h%  L  1. 

IIL  Drawing  up  and  Mrrioe. 
When  onneeeiwy,  966.    Nonauii,  IL  1. 

rV.  Abiolnte  ex  parte. 
Time  of  inlying  to  let  aaide,  928.    Nomtmt, 
IL8. 

SAUi. 

I.  BiUof.   BiUo/Sak. 
IL  Bee  Vmion, 

SATISFACTION. 
L  Form  of  latlfllwtlon  pleoe^  1  R^g*  Otm, 
n.  Alter  action  bron^  808»  SU  A.   Atewrd, 

SEAL. 

L  When  not  MMntial  toTalidlij  of  order,  6U. 
Debtor,  L  L 

II.  AetB  of  oorporatiott  aggregate  withoaip  998. 
CorpontHou,  IL  1. 

SECOND  OFFENCE. 
Adijadication  of,  492.    OonvieUonf  IL 

8ECTJBIIY. 
For  coits,  851.    OotU,  IL 

SBIZirBE. 
Under  excise  lawi,  905.    JHHUUrjf,  IL 

SENTENCE. 

L  Beqniring  mreties  to  keep  the  peaoe.     On 
conyiction  for  p«ijar7, 1026.    Bamknqtt,  L 1. 

IL  Effect  of  sentencing  to  fttftherfanpriMnmeni 
until  secnrity  be  giren,  1026.  Bankng^  L 1. 

BEQUESTBATION. 

What  may  be  refeired  to  the    master,  880. 
Clergytnan,  IL 

BEBYANT. 

Mcuttr  and  SenmnL 

SEBYICE. 
Of  notice,  465.    Banhr^qai,  IL  2. 

SESSIONS. 

I.  Qnarter. 

Order  confirming  an  order  where  no  appeal 
lay,  298.    Poor,  XXXVL  7. 

n.  Special. 

1.   Showing    Jurisdiction    in    notiaes^    816. 
Tumpik0,  V.  1. 


diTt- 


2.  Sitoation  of  hi|^wmy  ia  the 
sion,  816.     Titngtik^  Y.  1. 

nL  Petty  sessions :  attendance  of 

Under  crown  office  mbpcBna^  4T8. 
Mini;  LI. 

lY.  Borough,  805.    Poor,  XXZYL  8. 


SET-OFF. 

L  Of  liquidated  dednctfons  for  delay,  stipolated 
for  in  Iha  deed  sned  oo,  1015.  {hrnkmi, 
XIL2. 

n.  When  it  may  be  pleaded  to  sereral  sums  ai 
oonsUtnting  one  deb^  1015.   OmCrae^  XIL  2> 

SETTLEMENT. 
Poor. 

SEWEBS. 
Negligence,  iS9.    Om^LI. 


Jgtml,ULh 


to 

vnLi. 


BHABX. 
Bale  of:  pafiMntof  diposH^flSL 

SHBBIFF. 

Bemedy  against  for  not  pajying 
landloidy  678.  Zamdlord  and 

BHIPPINa. 
L  Begisiiy. 

1.  WhatTCSselsneednotbefe 

If  a  ▼eisel  under  fifteen  tons'  burden,  nsvt 
gating  on  the  coasts  of  the  United  ¥ingd(nsi, 
be  registered  by  her  owner,  a  British  salfjeciW 
he  may  transfer  it  to  another  BritiA  sahjeet 
without  any  instrument  in  writing^  or  Ikvih 
registry;  for  sect  84  of  stat  8  A  9  Yloi  & 
89,  does  not  apply,  inasmuch  as,  under  slil  8 
A  9  Yict  e.  88,  ss.  13, 14,  the  original  registra- 
tion was  unnecessary.  BenyonY,  Orm§w§tt,  899 

2.  Of  transfers,  899.    Anii,  1. 

n.  Transfer. 
Registry,  899.    Ana,Ll. 

m.  Freight 

1.  Contract  as  between  shipowner  and  e&> 
dorsee  «f  bill  of  lading. 

Where  the  endorsee  of  a  bill  of  lading  er 
the  consignee,  other  than  the  original  char- 
terer, becomes  liaUe  for  freight,  such  liabilt^ 
results,  not  from  the  original  contraet  of 
aflzeightmen^  but  from  a  now  oontiact  the 
consideration  for  which  is  the  deliTsry  of  At 
goods. 

Therefore,  in  an  aetton  of  assumpsit  6r 
freight,  brought  within  a  limited  juri8dicti<xv 
and  grounded  on  sneih  liability,  the  dedsia^ 
tion  is  sufficient  if  it  state  as  oonsideralioa  a 


SICKNESS. 


STATUTE. 
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ddirery  on  request,  Krenmg  saoh  delirery  to 
hmre  taken  plaeo  within  the  JtiiisdioUon, 
though  the  goods  are  not  alleged  to  have  been 
oairied  within  it 

And,  where,  in  sach  an  aetion,  the  doelara- 
tion  stated  that  defendant  was  indebted  to 
plaintiif  for  freight  dne  to  him  for  the  cairiage 
of  eertain  goods  by  plaintiff  before  that  time 
earned  in  a  ship  called,  Ac.,  from  M.  to  H.  and 
then  deliTeied  to  defendant  within  the  Jnris* 
diction  aft  defbndanfs  reqnesi:  Held  that  the 
delireiy  andreqnest,  thongh  not  the  eaiRTing, 
appeared  to  have  taken  plaee  within  the  Juris- 
diction, and  that  the  oonnt  was  good.  Ktmp 
T.  CUwk.  647 

2,   Action  for,  in  limited  jviadietioB,  647. 
A«fl,l. 

SICKNESS. 
DisabiUty  by,  168, 173.    Poor,  ZX. 

SmOLB  WOMAN. 
Paga6n.    BostardL 

SLANDEB. 

SMALL  DEBTS  AOT. 

L  Locality  of  cause  of  aoUon,  953.  Oott$,  IV.  1. 

n.  Order  for  imprisonment  under  stal  8  A  9 
Vict,  c  137,  613.    Debtor,  L  1. 

in.  See  Cbw^y  Cburl. 

SOIL. 
"What  is  part  oi;  887.    Trntani  t»  Oommom,  L 

SONG. 

I.  Whether  it  is  a  musical  eompoaitiooy  317. 
DramOf  L  1. 

XL  Whenitisadramatiopieoe,317.ZKrBna^Ll. 

SPECIAL  CASH. 
What  a  matter  of  law. 
Varianee,  36.    Poor,  XXXTT.  1. 

SPECIAL  VERDICT. 

Omitting  to  And  on  a  trarerse.    OUgg  r.  JDsar- 
den.  698 

SPECIALTY. 
I.  Contract  eontained  in,  699.    Jhod,  L 
XL  Limitation  of  action,  663.  AekitowUdgmont, 

SPECIES. 
<Aangeof. 

Its  dTect  on  liability  to  seisurs^  905.    Dit- 
Httorg^TJL 


SPIRIT. 
L  License  to  distil,  905.    J)i«tilUfy,  U, 
IL  Place  of  deposit,  905.    DittUUry,  IL 
in.  Sweetspiritof  nitre,  905.    JMiHll^rg,  IL 

STAGE  PLAT. 
DroMOt 

STAMP. 
On  ^)pnSser's  lioenses,  666.    AppratBtr, 

STATUTE. 

Fibst:  Generally. 

L  Qnaliflcations. 
Qnaliiications  introduced  by  distinct  dause, 
493.    Oonvietion,  IL 

n.  RetrospeetiTe  effect. 

1.  What  retrospeotire  efTeot  does  not  con- 
stitute a  retrospectiTe  enactment,  130, 149. 
Poor,  XVIL  1,  XIX.  1. 

3.  RetrospectiTe  operation,  684.    Dobior,  IL 

IIL  Incorporation. 

Where  there  is  a  material  Tariation  in  the 
form  of  proceeding,  960.     Chiirehyard. 

IV.  Extension. 

Extension  by  subsequent  statute,  317.  Drama, 
LI. 

V.  Penal  enactments. 

Distinction  between  prohibiting  a  transaction 
and  annexing  a  penalty,  905.  DitfiUery,  IL 

VL  Form. 
1.  Distinction  between  statutoiy  form  and 
statutory  requisite,  684.    J>4htor,  XL 

3.  When  sufficient  to  follow  form  given  by 

statute,  493.    Convietion,  IL 
8.  Following  words  of  statute,  when  sufficient^ 

317.    Drama,  LL 

VIL  Reference  to. 
Contra  formam   ''statntorum"  or  "statutl»* 
493.     CoHvteiion,  U, 

VnL  Construction.    Oonttruotion,  L 

SnooiDLT:  decisions  on  general  statutes. 

IX.  1  Stat.  13  Ed.  1,  c  18  (Westminster,  3). 
Elegit  against  seyeral  co-defendants,  in  Bad' 

drick  ▼.  B€$lop,  267,  387. 

X.  48  Elis.  c  48.    (Poor).   Poor. 

XL  4  Ann.  c.  16.  (Amendment  of  the  law). 
Sec^  37.  Tenants  in  common,  986.  Aceoim^  L 

Xn.  8  Ann.  c  14.    (Security  of  rents). 
Sect.  1.    Tear's  rent  to  landlord,  678. 
lard  and  Tmunti,  VIIL  8. 
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Xm.  4  a.  2,  c  28.   (Luidlord  And  teniat). 
Sect  1     Action  in  coontj  eonrt  for  double 
ralne,  621.    Caumt^  Court,  IL  2. 

XIV.  16  G.  2,  0.  28.    (Stepney  paridi). 
Hftmlet  of  Betlinal  Green,  971.    Oowmumdam, 

XV.  35  G.  Z,  e.  lOL  (Suspended  orden). 

Sect.  2.     Order  for  ezpensee,  206.      Ppor, 
XXVL  1. 

XYI.  42  G.  3,  e.  116.  (Lend  tez  xedemptton). 
Sect  123.    Exoneration  bj  remainder-nian, 
726.    Zand  TVix,  L 

XVII.  46  G.  3,  c.  43.    (Appraisements). 
Sect  5.    Lieense,  666.    Apprauer, 

XVTII.  49  G.  3>  0. 124.    (Suspended  orders). 
Sect  2.  Time  of  appeal,  206.  Poor,  XXVL  1. 

XIX.  53  G.  3,  e.  127.    (Churehrates). 

Sect  7.  Convening  perishionersy  321.  Ckvrek- 
rate,  L 

XX.  55  G.  3,  e.  68.    (Highwaxs). 

Sects.  2,  3, 4.  Order  for  stopping  paths,  960. 
Churehyard. 

XXL  55  G.  3,  0.  184.  (Stamps). 
Scbed.  Part  L  Appraittt^enU  Pleading,  666. 
Aj^raitement. 

XXII.  59  G.  3,  0. 134.    (Chnrcb  building). 

1.  Sect  16.    District  fees,  971.    Oommendam, 

2.  Sect  89.    Stopping  paths,  960.    Ckmroh- 
yard, 

XXni.  3  G.  4,  c  126.    (Turnpikes). 
Sects.  41, 139.    Penalty  for  passing  without 
paying  toll,  429.    Turnpike,  VL 

XXrV.  4  G.  4,  c  34.    (Master  and  servant). 
Sect  3.  Infiimt  absenting  himself  from  ser- 
Tioe,  757.    Contraei,  L  1. 

XXV.  6  G.  4,  c.  80.    (Spirits  distilled  in  Bng- 

land). 

1.  Sects.  6,  7.  Distilling  without  license,  905. 
DiitiUery,  IL 

2.  Sect  115.   Spirits  of  nitre,  905.    JDiM' 
levy,  IL 

XXVL  7  G.  4,  0.  64.   (Criminal  law). 

1.  Sect  20.  Imperfect  allegation  of  time,  884. 
Capttonf  I. 

2.  Sect  25.    Costs,  239.    Co«it,V.  1. 

XXVU.  7  ft  8  G.  4,  0.  52.   (Ezeise). 
Sect  46.  ConTiotion  of  maltster's  serrant,  627. 
Cerfjiorarif  I.  1. 

tXVIII,  7  ft  8  G.  4,  0.  53.    (Excise). 
1.  Sect  32.    Deposit  with  intent  to  defraud 

rerenue,  905.    DittilUry,  II. 
S.  Beet  70.    Certiorari,  out  of  what  oourl^ 

§27.     Certiorari,  L  1. 


XZDL  IIG.  4ftl  W.4»e.64.  (BeerhMsesi). 

1.  Beet  13.    Disorderly  eondne^  492.    Com- 
vietiom,  EL 

2.  Sect  25.    Form  of  convietioD,  492L    Cbi»- 
vidiom,  IL 

XXX.  2  ft  3  W.  4»  e.  16.    (Excise). 
Sects.  10, 11.  Spirits  of  nitre,  905.  JHtHOurjf, 

n. 

XXXL3ft4W.  4»e.l5.    (Dramatao pieces). 
Sects.  1,  2.    Unanthorised  perforaanee.  Sit. 
Drama,  I.  L 

XXXn.  3  ft  4  W.  4,  e.  42.  (Amendment  of  the 
Uw). 
Sect  5.  Written  acknowledgment,  662.  Ao^ 

JhwWfffrfffW-ffHf. 

XXXm.  8  ft  4  W.  4»  e.  90.    (Lighting  Mid 
watching). 

Sect  8.   Msjority  for  adoption,  398  n.    Jfc- 
jority,  1. 

XXXIV.  4  ft  5  W.  4,  e.  76.    (Poor).    Poor. 

XXXV.  4  ft  5  W.  4,  e.  85.    (Beer  bcnses). 
Sect  11.    Incorporation  of  former  ae^  491. 

Cfmvictum,  IL 

XXXVI.  5  ft  6  W.  4,  &  76.    (Municipal  eorpe> 
rations). 

Sect  6.  Powers  of  mayor,  891.   Poor,  III. 

XXXVIL  1  ft  2  Vict  e.  106.    (Clergy). 
Sects.  54,  58.    Non -residence,  488.  BemeJUe, 
LI. 

XXXVnL    1  ft  2  Viot  e.  110.    (Insolrent 
debtors). 

Sect  8.    AffldaTit  of  debt,  1026.    BaakrvpL 
LI. 

XXXIX.  2  ft  3  Vict  e.  29.  (Bankrupt). 
Sect  1.    Notice  of  aet  of  bankruptcy,  465. 
Bankrupt,  II.  2. 

XL.  3  ft  4  Vict  c  26.   (Witnesses). 
Sect.  2.    Inhabitant  compellable  to  giro  oti- 
dence,  478.    Attachment,  L  1. 

XLL  8  ft  4  Vict  c  61.    (Beer  houses). 
Sect  2.    Orerseer's  certiflcatCi  564.    Beer, 

XLIL  4  ft  5  Vict  c.  59.    (Turnpike  roads). 
Sect  1.    Contribution   from   highway  lats^ 
816.    Turnpike,  V.  1. 

XLm.  5  ft  6  Vict  c  45.    (Musical  oompoei- 
tions). 

Sects.  20,  21.     Protection    of  author,   217. 
Drama,  1. 1. 

XLIV.  5  ft  6  Vict  c.  109.  (Parish  eonstahle\ 
Sect  12.   Substitutes,  884.    ConaHahU. 

XLV.  5  ft  6  Viet  o.  116.    (Insolrent  debtors). 

1.  Sects.  1,4.  Who  may  petition,  634»  IMssr. 
IL 

2.  Sect  111.  Form  of  pU%  634.    fkhior,  IL 
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XLVL  5  ft  6  Viet  o.  122.    (Bankrapt). 
Sect  07.    AffidaTlt  of  debt,  1026.    Bankrupt, 
LI. 

XLVn.  7  4  8  Vict  ©.  101.    (Poor). 
Sect  2.  Single  womui,  681.    Baatwrd, 

XLVIII.  8  ft  9  Viot  0. 10.    (Bastards). 
Form;  Single  woman,  081.    Ba§tard, 

XLIX.  8  ft  9  Viot  0.  18.    (Lands  Glauses). 

1.  Sects.  23, 25.  Sabmission :  appointment  of 
umpire :  time  of  umpire's  award,  662.  Ar- 
bitration, yn. 

2.  Sect  28.  Award  of  umpire,  562.  Arhitrt^ 
tiott,  YH. 

8.  Sect  33.  Declaration  before  entering  on 
reference,  562.    Arbitration,  VII. 

4.  Sect.  36.  Rule  of  Court,  562.  Arhitra- 
tion,  YIL 

6.  Sect.  63.  Award  of  gross  sum,  562.  ArH- 
tratioHf  VII. 

6.  Sect  92.  How  much  to  be  taken  on  com- 
pnlBory  purchase,  775.    Company,  IL  1. 

L.  8  ft  9  Vict  0. 88.  (Enoouragement  of  British 
Shipping). 

Sects.  13,  14.  Registration,  899.  Ship- 
ping, L  1. 

U.  8  ft  9  Vict  0.  89.    (Registry  of  British 
shipping). 

Sect  34.  Transfer,  899.    Skipping,  L  1. 

UI.  9  ft  10  Vict  0.  105.    (Commissioners  of 
railways). 

Sect  2.  Appointments  by,  562.  Arbitration, 
VII. 

Xm.  8  ft  9  Vict  c.  126.    (Ptaper  lunatics). 

1.  fiect  48.  RemoTability  as  ordinary  pauper, 
193.    Poor,  XXXVL3. 

2.  Sect  48.  Remoral  to  asylum,  181.  Poor, 
XXXVL  3. 

8.  Sects.  58, 62.  Bifaintenanoe  in  asylum,  181. 
Poor,  XXXVL  3. 

4.  Sects.  58,  62.  Order  of  settlement  and 
maintenance,  on  orerseers  of  parish,  in 
union,  292.    Poor,  XXXVL  5. 

5.  Sect  58.  Ko  appeal  against  order  of  settle- 
ment, 298  n.    Poor,  XXXVL  7. 

6.  Sect  62.  Appeal  against  order  on  trea- 
surer, 300,  805.     Poor,  XXXVL  8,  9. 

LIV.  8  ft  9  Vict  c.  127.    (Small  debts). 

1.  Sect  1.  Imprisonment,  612.     Debtor,  1,1, 

2.  Sect.  3.  Discharge,  612.  .Debtor,  L  1. 

LV.  9  ft  10  Vict  0.  66.    (Poor).    Poor. 

LVL  9  ft  10  Vict  0.  95.     (County  Courts). 
UniAfy  CourL 


Tbirdlt:   decisions  on  local  and  personi], 
public  acts. 

LVIL  52  G.  8,  e.  ccix.    (Debtors'  prison  for 
Middlesex). 
Whitecross  Street  Prison,  612.    Debtor,  L  1. 

IiVIIL  53G.  3,c.cxiiL  (Bethnal  Green  parish). 
971.     Commendam, 

LIX.  1  ft  2  W.  4,  c.  IL   (Norwich  poor),  38, 160. 
Poor,L2,    XXXI.  4. 

LX.  6  ft  7  W.  4,  c.  TilL    (Rochdale  and  Hali. 
fkz  turnpike  road),  448.    Manckimue,  IIL  1. 

LXI.  10  ft  11  Vict  e.  IzxL    (Sheriff's  Court  of 
London). 

Sects.  1,  40, 112, 113.    Action  on  promissory 
note,  952.     Ooete,  IV.  1. 

LXn.  London. 
Sheriff's  Court,  952.     Ooete,  IV,  1. 

LXTTL  Parochial  acte. 

1.  Stepney  parish,  971.     Commendam, 

2.  Bethnal  Green  parish,  971..    Commendam, 

8.    Norwich    poor,    88,    160.     Poor,    1,   2. 
XXXL  4. 

LXIV.  Small  Debts  Acts. 
Sheriff's  Court  of  London,  952.    CoeU,  IV,  1. 

LXV.  Turnpike  road  acts. 
Rochdale   and    Halifax,    448.     Mandamue, 

ni.  1. 

PouRTHLT :  decisions  on  private  acts. 

LXVI.   25  G.  2,  0.  23.    Karborow  enclosure, 
419.    Poor,  VL 

LXVn.  14  G.  8,  c  43.     Bean  and  Chapter  of 
Canterbury, .  998.    Corporation,  IL  1. 

LXVUL  BnoloBure  acts. 
Nttborow,  419.    Poor,  VL 

STATING  PROCEEDINGS. 
Until  payment  of  costs  of  former  ejectment,  941. 


Coete,  UL 


ArbitraHon, 


SUBMISSION. 


SUBP(ENA. 

L  At  what  stage  it  may  issue,  478.    Attach' 
ment,  L  1. 

n.  Crown  office,  subpoena,  478.  Auaekment,  L 1. 

SUBSTITUTE. 
For  parish  oonstable,  884.    Oonetahle. 

SUCCESSOR. 
Receipt  of  rent  by,  998.     Corporation,  II.  1. 

SUBiMART  CONVICTION. 
Conviction,  Snmmary. 
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SUPPORT. 

L  Of  baildings  on  Adjoining  hmd,  734.    Bcmm- 
iHent,  IL  1. 

IL  Of  rar&oe,  739.    Mine,  L  1. 

SURETIES. 
To  keep  the  peace. 
Sentence  requiring,  1020.   BankngAg  1. 1. 

SURFACE. 
Bights  of  owner,  730.    Mine,  1. 1. 

SURRENDER. 
When  not  presumed,  711.    Attorney,  II.  1. 

SURVEYOR. 
Of  highways,  810.     Turnpike,  Y.  L 

SUSPENSION. 
Of  orders  of  remoTal,  206.    Poor,  XXVL  1. 

TENANT  IN  COlfMON. 

I.  What  he  cannot  do  or  anthoriie. 

Destraction  of  the  sabjeot-matter:  torbaiy. 

To  a  declaration  in  trespass  for  breaking 
plaintiff's  dose  and  digging  np  and  carrying 
away  the  torf,  defendant  pleaded  that  the  close 
was  the  close  of  W.  and  others  as  tenants  In 
oommon,  and  jostifled  under  license  from  W. 
On  motion  for  judgment  non  obstante  Yere- 
dicto, 

Held  a  bad  plea,  beeaose  W.,  the  tenant  In 
common,  eonld  not  himself  have  done  the  act» 
which  amounted  to  a  destruction,  and  there- 
fore he  could  not  authorise  another  to  do  it. 

Defendant  also  pleaded  that  the  dose  was 
not  plaintiff's.  Held,  that  he  did  not  support 
his  trarerse  by  proof  that  the  plaintiff  was 
tenant  in  common  with  another  person  under 
whom  defendant  acted.  WHkinean  y.  Ha^^ 
gara.  837 

/£.  Redemption  of  land  tax  by. 

Tender,  726.    Land  Tax,  I. 
IIL  Remedies  inter  se. 

Action  of  account,  986.    Aeeouni,  I. 
IV.  Effect  of  tenancy  In  common. 

Under  plea  of  not  possessed,  837.    And,  I. 

TENDER. 

I.  Of  consideration  money  for  redemption  of 
land  tax,  726.    Land  Tax,  L 

IL  Plea  of  tender  by  two  of  three  tenants  in 
oommon,  726.    Land  Tax,  I. 


TERM. 
•Ontsiaading,  711.    Auome^„lLl, 


I 


TIME. 
I.  Duration. 

1.  Of  interruption  of  easement.  515. 
went,  IV.  1. 

2.  Does  not  cure  an  originally  inralid  ado^ 
tion  of  the  provisions  of  an  met,  398  a. 
Majority,  I. 

n.  Computation. 

1.  Of  the  period  of  residence  for  fire  jean, 
149.    Poor,  XVn.  1. 

2.  Judicial  computation  from  dates  on  tlie 
record,  877.     Amendmtent,  IV,  1. 

in.  Phrases  relating  to. 

1.  "  Not  before,"  when  it  does  not  mean  a/^, 
949,     Poet,  Vni. 

2.  "  On,"  when  it  means  after,  960.  CS««&. 
yard, 

3.  "  In  or  about,"  178  n.    Poor,  YUL  4>. 

TV,  Judicial  notice. 

Of  commencement  of  action,  877.  iif-4- 
ment,  IV,  1. 

Y.  Stipulated  time  in  contracts. 

1.  Extra  time  for  extra  work,  1015.  Gm^ 
tract,  XIL  2. 

2.  Liquidated  deductions  for  deUy,  sei^ 
1015.     Contraet,  XIL  2. 

YI.  Of  taking  proceedings  or  doing  acts. 

1.  Of  applying  to  set  aside  rule  absolote  «z 
parte,  928.    Nonenit,  U.  3. 

2.  Of  applying  for  matters  to  be  referred  baek 
to  arbitrator,  951.    Arhitration,  IV. 

3.  Of  objecting  to  return  in  error,  I02C 
Bankrupt,  I.  I. 

4.  Within  which  misprisions  of  office  may  be 
amended,  546.    Amendment,  IIL  L 

5.  Unreasonable  delay,  448.  MandamoM,  L  L 

YII.  In  arbitrations  under  Lands  daoses  Con> 
solidation  Aot»  662.    Arhitration,  YIL 

YIIL  Time  for  pleading. 
How  computed  with  reference  to  lOUi  Angasi. 
Reg.  Gen.  Mich.  3  W.  4  (12),  which  directs 
that,  where  the  time  for  pleading  shall  not 
expire  before  10th  August,  it  shall  ma  from 
24th  October  following,  applies  where,  aeeord- 
ing  to  the  practice  during  other  parts  of  the 
year,  the  time  for  pleading  would  expire  «p9» 
the  IQtk  of  AugueL  Therefore,  if  an  eight 
days'  notice  to  plead  be  giren  on  August  2d, 
judgment  signed  on  the  llth  for  want  of  a 
plea  is  irregular.     Severin  r,  Leieeeter.      Mi 

IX.  Statement  of. 

"  In  or  about,"  when  sufficient,  178  n.   Poor, 
YIIL  4. 

X.  When  the  Court  will  notice  that  a  period  has 
elapsed,  877.    Amendment,  lY.  1. 
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XI.  Of  oomm«noiiig  proMcntioD : 
THien  it  need  not  b«  sbowa,  493.      OmWo- 

Xn.   Imperfect  allegatioii  when  ouvdy  884. 
Xin.  K^eetion  of  InsenilUe  dfttOi  36.    Poor, 

xxxn.  1. 

XIV.  When  not  included  in  tnrono  of  ser- 
Tioe.   Begina  ▼.  WidecomU  in  tkt  M^or,  14n. 

TITHB« 
Bent  in  Uen  of:  nteabUity,  419.    Poor,  YL 

TTTLB. 

L  Allegntbn  o(  in  order  to  oofl  oowl  of  juie- 
dietUm,  531.    CkrmUg  Chmi,  IL  3. 

n.  Identity  ofl 

In  tpieitionB  m  to  itajing  prooaedlng^  841. 
OmC*,  in. 

HL  Of  cbar«hz»i^83L    OkmrokftOt,  IL  I* 

TOLL. 
Tnmpike,  438.    S^art^piko,  VL 

TORT. 

TRANSCBIPT. 
In  error,  1036.    Bankmpt,  L  1, 

TBANSFSB. 
Orihlp^888.    akippio0,l.h 


TBAYBBBBL 

Of  Mttlement  alleged  in  the  eTiintiMitlfflHi  13, 
18,36^81,38.    Poor,XXXI. 

TRBASUBXB, 
or  boroagfa,  389.    OotU,  Y.  1. 

TRKSPA88. 

.  When  it  lies. 

1.  7or  distraining  goods  la  eoslodli  Itgis, 
673.    Landlord  and  Tmanl,  YIO.  8. 

3.  Distinction  between  distinct  snbitantire 
trespaises  and  matter  of  aggrayation,  640. 
Pleading,  L 

n.  To  land:  how  and  under  what  oireunstances. 

1.  By  making  apertore  in  bonndaiy  of  ooal 
mine,  576.    Aotion,  L  1. 

3.  Entry  to  prerent  conseqnenees  of  own  aet, 
576.    Aotion,  1. 1. 

8.  BistbcUon  between  eontfaming  toeepass 
and  omiuion  to  pfertnt  oonse<inenoei,  576. 
Aetion,  I.  L 

m.  Legal  obligations  on  trespasser. 
Wha^  and  how  eaforoed,  576.    Aetion,  1. 1. 

VOL.  xn. — 82  8 


IV.  Assault  and  ialse  imprisonment 

Who  liable  for  remand  by  magistrate,  871* 
^etuMi,II.3. 

v.  Bar. 
By  proTious  arbitration,  576.    miction,  L  1. 

YL  Pleading. 
1.  What  parts  of  the  declaration  require  an 
answer,  640.    Pltading,  I. 

3.  What  amounts  to  the  general  issue,  646. 
PUa4img,L 

TIL  Damages. 

1.  ConsofiuMitial,  how  to  be  recovered,  576. 
Action,  L  1. 

3.  When  not  to  be  given  for  Judicial  act»  87L 
J«fio%IL3. 

TRIAL. 
Amendment  a*. 

When  too  late  to  amend  bill  of  partieulan^ 
931.    tTostponjf,  L  3. 

TROVHR. 

L  What  is  oonrersion,  366.    Pofl^  IL  1. 

IL  Pica. 
L  What  may  be  given  in  eridenee  under  Kot 
possessed:  transfer  by  plaintiff. 

In  trover,  the  plaintUF  having  proved  a 
taking  of  the  goods  from  his  prendses  by  the 
defendant  and  n  subsequent  demand  and  re- 
liMa^  the  defendant  may  prove,  under  "  Not 
possessed,"  that  the  plaintiif's  wife,  with  his 
aathority,  gave  the  goods  to  defendant  in  dis- 
charge of  n  debt  due  to  him  from  the  plaintUL 
Bingkam  v.  OUmmUt,  360 

3.  What  may  be  given  in  ovidenee  under  Not 
QuiUy,  Uoense,  360.    Ania^  L 

TRU8TBB. 
Money  paid  to,  856.    Oompamg,  I.  1« 

TURBARY. 

Tenant  in  oommon,  when  he  may  not  ezinfel 
887.    Ttnant  in  Oommon,  L 

TURKPIKB. 

L  New  ways. 
L  Obligation  to  oomplete,  448.    Mandammt, 

ni.i. 

3.  Mandamus  to  oomplete,  laches  of  appli- 
cant 448.    Mandamnt,  IIL  1. 

n.  Compnlsoiy  powers. 
Bifeet  of  expiration,  448.    Mdndamm,  IIL  L 

m.  ToU. 
Right  to  take,  when  not  contingent  on  com- 
pletion of  lines,  448.  Jfcmdamut,  IIL  1. 

lY.  Right  to  resort  to  highway  rates. 
Depends  on  the  f  tnte  of  the  tnmpik*  tads, 

I 
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Act,  8  G.  4,  e.  126,  which  imposes  m  forfeitare 
not  ezoeediog  101.  upon  any  person  who 
"shall  pass  through  any  tompike  gate" 
"without  paying  the  toll  appointed  to  he  paid 
at  sveh  gate/'  be  applieable  to  a  party  passing 
without  yiolenoe  through  a  tnmpike  gate,  and 
not  paying  the  toll,  thongh  demanded,  under 
an  erroneous  impression  that  he  is  exempt 
firom  toll. 

Per  Lord  I>xiniAH,  C.  J.»  and  Enxjs,  J.,  it 
is  not. 

Per  Pattssoh  and  Colsbidob,  Js.,  it  is. 
BegifM  t.  Irving,  420 

UMPIRE. 
Under  Lands  Clauses  Aet»  562.  Arliina%<m,Yn. 

Uin)BRTAEIN0. 
Peremptory,  928,  956.    Nontmt,  IL 

UNION. 

Poor,  IL 

USER. 

What  original  inralidity  it  does  not  eure,  898  n. 
Majority,  L 

VACATION. 
Computation  of  time  for  pleading,  949.    TitM, 

vnL 

VARIANCE. 
I.  On  the  record. 
When  in  the  nature  of  a  misprision,  546. 
Amendment,  III.  I. 

IL  Immaterial,  in  trarerse  of  settlement  26. 
Poor,  XXXIL  1. 

VENDORS. 
F1B8T :  sales  of  real  property. 

I.  Compulsory  sales  to  public  company. 

1.  Under  Lands  Clauses  Act,  775.    Company, 
ILL 

2.  Obligation  to  take  the  whole,  775.    Oowt- 
pany,  IL  1. 

XL  Abandonment  of  purchase. 

On  reiiisal  to  sell  part,  775.    Oompamy,  IL  1. 

Bbcohdlt  :  sales  of  personal  chattels. 

m.  Illegality. 
Eflfeet  of  liability  to  forfeiture  under  excise 
laws,  905.    JDietiUery,ll. 

IV,  Custom  of  market. 

1.  As  to  differences  on  resales,  765.  Broker,lL 

3.  Principal's  knowledge  of  the  customs,  765. 
Broker,  II. 

T.  Effect 

When  it  does  not  put  an  end  to  the  custodia 
legis,  673.  Lamdlord  and  Tenant,  YSH.  8. 


VI.  Purchases  by  broker.    Broker, 

VII.  Approyal  by  inspector. 

"  When  it  does  dispense  with  a  mxnntj,  786. 
Oontraet,  X. 

Vm.  Warranty. 
When  to  be  regarded  as   distinct  firom  a 
stipulation  for  approral  by  Tcndee's  in- 
spector, 786.    Contract,  X. 

IX.  Seiiure  or  eviction  by  third  party. 
•1.  Condemnation  under  excise    laws,   905. 
DieHUery,  IL 

2.  Notice  to  render  to  protect  purchaser,  905. 

DietiUery,  IL 
8.  Pleading,  905.   DittiOery,  IL 
4.  Alter  change  of  species,  905.  DieHlUry,!!, 

VERDICT. 
L  On  divisible  issue,  721.    Divieibilily,  L 
n.  SpedaL    Special  Verdict, 

UL  Aider  by. 

1.  Omission  of  innuendo,  when,  624.  D^ama^ 
tion,  L  1. 

2.  Words  of  statute  followed,  217.  Drama,  LI. 
8.  Qualifying    words    of  extended   statute 

omitted,  217.  Drama,  L  1. 

VESTRT  MEETING. 

L  For  what  purposes  a  deliberatiTe  body,  in 
Goeling  t.  VeUy,  850,  866,  880. 

n.  Acts  of  minority,  when  valid,  828.    Chvreh 
rate,l, 

UL  Mode  of  putting  questions  a^  828, 844, 374. 
Church  rate,  L 

VIS  MAJOR. 

When  the  consequence  of  a  party's  own  miscon- 
duct)  488.    Benefice,  L  1. 

VOID  ACT. 

Distinction  between  voidable  and  void,  998. 
Oorporaiion,  II.  I. 

VOTE. 

Throwing  away  on  colorable  amendment*  828. 
Chmrchrate,  L 

WAIVER. 

L  Of  right  of  action  for  money  paid. 
Not  by  omission  in  account  rendered,  581. 
Agent,  ITT.  1. 

n.  By  proving  set-off,  603.    County  Court,  IL  L 

UL  Of  claim  for  costs,  808.    Accord,  II. 

WARNING. 

Of  danger  occasioned  by  defendant's  negligence^ 
489.     Cae€,  I.  L 


noo 


WARRANTY. 


WRITTEN  ^STRUMENT. 


In  addition  to  stipnlatioa  for  approival  bj  t9D« 
dae'f  inspeetor,  786.    Oomirwctf  X. 

WATCHXNG. 
Adoption  of  general  aet 
What  eonititateB  the  reqnisite  minority,  898  n. 
Majority,  Z 

WASTB. 

L  87  tenvit  in  oommony  837.    Tmtmi  «• 
mon,  I. 

U.  Cutting  toi^  887.    TlbiMwt  i«  oommm.  L 


WAY.. 
L  Pnblie.    JEBgkma^,    IWi^fttfai 
n.  Prirate. 
CenerbyintemiptioB,  615.  Ea§mttmt,  IV.  1. 

WHITBCBOSS  STBSBT  PBISON. 
Debton'priionfor]Gddleaex,6U.  Debtor, LI* 

WIDOW. 
iiremoTahilityi  180»  129.    Poor,  XIX. 

WIF& 
Bmvn  amd  Ft 


.      WaSTEBS. 
L  Attettdaaee  Vow  eompened. 

Crown  offobeiibpoenay  478.     Attarlmma,  1. 1. 
H.  Competent:  0Q-4efendaat»  m  witatM  Star 

Wher^  be  hat  0iiSiBi«d  Jndgmeitt  hj  da&Bl^ 
867.    JTaKe^LL 

m.  Interett 

1.  latenst   when    too  remote^   867,    38T. 
JfoiiM^LL 

2.  Inhabitanti^  478.    Attaehm$ul,  L  1. 

W0BD8. 


WORK  AND  LABOUB. 
Pleading, 
niegility  from  want  of  lieenie,  666. 


WRIT. 
Of  mm,  1026.    Baminpt,  1. 1. 

WRITTEN  mSTRUMSRT. 
Pleading,  662. 


TO  OV  XHB  XWILIXB  VOLUlllt 
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